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HILARY  TERM,  3  VICTORIiE. 


REGULiE  GENERALES. 


HtUmf  Term,  3  Vict.  1540.       ^m!*"^ 
T  IS  ORDERED^  That  every  person  who  shall  intend  to  Admiuion  of 
apply  for  admission  as  an  attorney  of  this  Conrt^  and  who  BKhcquJr!  '*** 
than  not  have  been  admitted  an  attorney  and  solicitor  of  any 
other  Courts  shall,  (in  addition  to  the  notices  to  be  given  to 
the  Examiners,  Masters,  &c.,  as  required  by  a  rale  of  Hilary 
Term,  6  Will.  4,  1836,  read  in  all  the  Courts),  for  the  space 
of  one  full  Term  previous  to  the  Term  in  which  he  shall 
apply  to  be  admitted,  cause  his  name  and  place  or  places 
of  abode  for  the  last  preceding  twelve  months,  and  also 
the  name  or  names  and  place  or  places  of  abode  of  the 
attorney  or  attornies  to  whom  he  shall  have  been  articled, 

VOL.  VI.  B  M.  w. 


2  CA8B8    IN   THE   EZCHEQUEB^ 

Esek.  of  Pkmt,  written  in  legible  characten^  to  be  affixed  in  the  Exchequer 
^  ^'  '  Office  of  PleaS;  in  such  place  as  public  notices  are  usually 
fixed;  and  also  enter  or  cause  to  be  entered^  in  two  books 
to  be  kept  for  the  purpose^  one  at  the  Chambers  of  the 
Lord  Chief  Baron,  and  the  other  at  the  Chambers  of  the 
other  Barons  of  this  Court,  his  name  and  place  and  places 
of  abode  for  the  last  preceding  twelve  months,  and  also 
the  name  or  names  and  place  or  places  of  abode  of  the 
attomej  or  attomies  to  whom  he  shall  have  been  arti- 
cled. 

AbINOEB,  J.  GUBNST, 

J.  Pabke,  B.  M.  BoLrs. 

£•  H.Alderson, 


PonniofwTitt  It  is  OBDEBED,  That  the  following  forms  of  writs, 
f  aTi  virti''**'  framed  by  the  Judges  pursuant  to  the  statute  1  &  2  Vict, 
c  no,  1.20.  c.  110.  s.  20,  be  used  from  and  after  the  first  day  of  next 
Easter  Term,  in  the  cases  to  which  they  are  applicable, 
with  such  alterations  as  the  nature  of  the  action,  the  de- 
scription of  the  Court  in  which  the  action  is  depending, 
the  character  of  the  parties,  or  the  circumstances  of  the 
case,  may  render  necessary ;  and  that  in  all  cases  in  which 
the  judgment  is  for  a  penalty,  and  the  plaintiff  seeks  to 
obtain  interest,  there  shall  be  a  memorandum  on  the  back 
or  at  the  foot  of  the  writ,  directing  the  sheriff  to  levy  the 
amount  of  the  sum  of  money  really  due  and  secured  by 
the  penalty,  and  of  the  damages  and  costs  recovered,  and 
interest  thereon  at  the  rate  of  4/.  per  cent*  per  annum  from 
the  time  when  the  judgment  was  entered  up,  or^  if  it  was 
entered  up  before  the  1st  October,  1838,  then  from  that 
day;  and  that|  in  the  cases  in  which  the  amount  for  which 
the  judgment  has  been  given  is  less  than  the  amount  of 
the  sum  of  money  really  due  and  secured  by  the  penalty 
and  the  daiaages  and  costs  recovered^  and  the  interest 


HILA&T   TSmH,   9  VM3T.  S 

tliereon  catcnlated  as  ainmaid^  it  shall  be  stated  in  tiie  Sack.  •/  PifM^ 

body  of  the  wiit^  that  the  riieriff  is  to  lerj  interest  at  t^ 

TB^  of  4/.  per  cent,  per  annum,  from  the       ■    day  of —^ — , 

and  on  the  back,  or  at  the  foot  of  the  writ,  there  shall  be 

a  memorandom  as  above  directed;  and  that,  in  the  case  of 

an  assessment  of  further  damages  under  a  urtt  of  scire 

fieudas,  pursuant  to  the  stat.  8&9  WilL  3,  it  shall  be  stated 

in  the  body  of  the  writ  of  execution,  that  the  sheriff  is  to 

levy  interest  on  the  damages  assessed  and  costs  taxed  in 

that  behalf,  at  the  rate  of  41.  per  cent,  per  aunum  from 

the  day  on  which  execution  was  awarded,  unless  execution 

was  awarded  before  the  1st  October,  1838,  and,  in  that 

case,  from  that  day.    But  it  is  frurther  ordered,  that  any 

variance,  not  being  in  matter  of  substance,  shall  not  affect 

the  validity  of  the  writs  sued  out. 


No.l. 
Victoria,  by  the  Grace  of  God,  of  the  United  Kingdcnn  writ  of  capiM 
of  Great  Britain  and  Ireland,  Queen,  Defender  of  the  *^dum!^Sn  e 
Faith^  to  the  Sheriff  of ,  greeting.    We  command  you  judgment  in 

the  Court  of 

that  you  take  C.  D.,  if  he  shall  be  found  in  your  bailiwick,  aueen's  Bench, 
and  him  safely  keq^,  so  that  you  may  have  his  body  before  |||^|l^pgi|.°"  ^ 
us  at  Westminster,  immediately  after  the  execution  hereof, 

to  satisfy  A.  B.  £ ,  which  the  said  A.  B.  lately  in  our 

Ck>urt  before  us  at  Westminster  recovered  against  the  said 
C.  D.  for  his  damages  which  he  had  sustained,  as  well  on 
oceasi<iti  of  the  not  performing  certain  promises  and  under- 
takings tiken  lately  made  by  the  said  CD.  to  the  said  A.B*, 
as  for  his  costs  and  charges  by  him  about  his  suit  in  that 
behalf  expended;  whereof  the  said  C.  D.  is  convicted,  as 
appears  ta  as  of  record;  togeHier  with  interest  upon  the 
said  sum  of  £ ,  at  the  rate  of  4/.  per  centum  -per  an- 
num, from  the day  of ,  in  the  year  of  our  Lord 

b2 
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Ejxfu  0/  puat,  {a)f  on  which  day  the  judgment  aforesaid  was  entered 

'  ^    up ;  and  have  there  then  this  writ. 

Witness^  Thomas  Lord  Denman^  at  Westminster,  on  the 
day  of J  in  the  year  of  our  Lord .         » 

Note. — ^This  and  all  other  writs  of  execution  may  be  made  returnable 
on  a  day  certain  in  term. 

No.  2. 
Writ  of  capias        Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom 
^dum!  on  "an     ^^  ^^^cat  Britain  and  Ireland,  Queen,  Defender  of  the 
order  of  the       Faith,  to  the   Sheriff  of ^,  greeting.    We  command 

Court  of  '  ^  b  & 

Queen's  Bench,  you  that  you  take  C.  D.,  if  he  shall  be  found  in  your  baih- 

moueyT^^  ^    wick,  and  him  safely  keep,  so  that  you  may  have  his  body 

before  us  at  Westminster,  immediately  after  the  execution 

hereof,  to  satisfy  A.  B.  £ y  which  lately  in  our  Court 

before  us  at  Westminster,  by  a  rule  of  our  said  Court,  in- 
titled,  &c.,  [as  the  case  may  ie],  were  by  the  said  Court 
ordered  to  be  paid  by  the  said  C.  D.  to  the  said  A.  B.,  and 
further  to  satisfy  the  said  A.  B.  interest  upon  the  said  sum 

of  £ y  at  the  rate  of  4/.  per  centum  per  annum  from 

the day  of  ,  in  the  year  of  our  Lord (i),  on 

which  day  the  said  rule  was  made ;  and  have  there  then  this 
writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  on  the 
day  of y  in  the  year  of  our  Lord . 


Writ  of  capias 
ad  aatis&ci- 
endum,  on  an 


No.  3. 
Victoria,  by  the  Grace  of  Gtod,  of  the  United  Kingdom 
of  Great  Britain  and  Ireland,  dueen.  Defender  of  the 


(a)  The  day  on  which  the  judg- 
ment was  entered  up,  or  if  entered 
up  prior  to  the  lit  of  October,  183S, 
say,  from  the  1st  day  of  October,  in 
the  year  of  our  Lord  1838,  omitting 
the  words  ''  on  which  day  the  judg- 
ment aforesaid  waa  entered  up." 


{h)  The  day  on  which  the  rule 
was  made,  or  if  it  were  made  prior 
to  the  Ist  of  October,  1838,  say, 
from  the  1st  day  of  October,  in  the 
year  of  our  Lord  1838,  omitting 
the  words  '<  on  which  day  the  said 
rule  was  made." 
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Faith,  to  the  Sheriff  of ,  greeting.    We  command  you  Bxek.  o/"  pieas, 

that  yon  take  C.  D.,  if  he  shall  be  found  in  your  bailiwick,     ^      ^  '  ^ 
and  him  safely  keep,  so  that  you  may  have  his  body  before  ^^^^  »f^^« 
us  at  Westminster,  immediately  after  the  execution  hereof,  aueen's  Bench, 

to  satisfy  A.  B.  £ ,  which  lately  in  our  Court  before  us  money  aiuT*  ^ 

at  Westminster,  by  a  rule  of  our  said  Court,  intitled,  &c.,  ^~**- 
[(u  the  case  may  Ac],  were  by  the  said  Court  ordered  to  be 
paid  by  the  said  C.  D.  to  the  said  A.  B.,  together  with  the 
costs  of  the  said  rule,  which  said  costs  were  afterwards,  on 

the day  of ,  in  the  year  of  our  Lord ,  taxed 

and  allowed  by  our  said  Court,  at  the  sum  of  £ ,  and 

further  to  satisfy  the  said  C.  D.,  the  said  sum  of  £ (a), 

together  with  interest  upon  the  said  two  several  sums  of 
£ aaid  £ ,  at  the  rate  of  4/.  per  centum  per  an- 
num, firom  the  said day  of ,  in  the  year  of  our 

Lord (A) ;  and  have  there  then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  on  the 
day  of ,  in  the  year  of  our  Lord . 


No.  4. 
Victoria,  by  the  Grace  of  God,  of  the  United  Kingdom  Writ  of  capiw 
of  Great  Britain  and  Lreland,  Queen,  Defender  of  the  »d  satiafad- 

endum,  on  a 

Faith,  to  the  Sheriff  of ,  greeting.    We  command  you  judgment  in  an 

that  you  take  C.  D.,  if  he  shall  be  found  in  your  bailiwick,  in  an  action  of 
and  him  safely  keep,  so  that  you  have  his  body  before  us  ^""a  "Jjo^*" 
at  Westminster  immediately  afler  the  execution  hereof,  to  *j;®  ^^"•'^  ^^ 

'^  '  Queen's  Bench. 

satisfy  A.  B.  £ ,  which  the  said  A.  B.  lately  in  [insert 

the  style  of  the  Court'],  by  the  judgment  of  the  said  Court, 
recovered  against  the  said  C.  D.  for  his  damages,  which  he 
had  sustained  as  well  on  occasion  of  the  not  performing 


(a)  The  amount    of  the  costs  were  prior  to  the  Ist  of  October, 

taied.  1838,  say,  from  the  Ist  day  of  Oc- 

(6)  The  day  on  which  the  costs  tober,  in  the  year  of  our  Lord 

of  the  rule  were  taxed,  or  if  that  1838. 
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ExeJu  of  pieot,  certain  promises  and  nnd^takings  then  lately  made  hj 
the  said  C.  D.  to  the  said  A.  B.,  as  for  his  costs  and  charges 
bj  him  about  his  snit  in  that  behalf  expended,  whereof  the 
said  C.  D.  is  convicted^  as  appears  to  os  of  record,  and 

which  judgment  was  afterwards,  on  the day  of  — — , 

in  the  year  of  onr  Lord ,  removed  into  onr  Court 

before  us  at  Westminster,  by  virtue  of  an  order  of  our 

said  Court  before  us  at  Westminster,  [or,  of ,  one  of 

the  justices  of  onr  said  Court  before  us  at  Westminster,  ob 
the  case  may  be],  in  pursuance  of  the  statute  in  sudi  case 
made  and  provided,  and  the  costs  attendant  upon  the  i^ 
plication  for  the  said  order,  and  upon  the  said  removal, 

were,  on  the day  of ^,in  the  year  of  our  Lord , 

taxed  and  allowed  by  our  said  Court  before  us  at  West- 
minster at  the  sum  of  £ ,  and  further  to  satisfy  the 

said  A.  B.  the  said  sum  of  £ (a),  together  with  interest 

upon  the  said  two  several  sums  of  £ and  £ ,  at 

the  rate  of  4/.  per  centum  per  annum,  from  the  said 

day  of ,  in  the  year  of  our  Lord (4) ;  and  have 

there  then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  on 
the day  of ,  in  the  year  of  our  Lord • 


No.  5. 
Victoria,  by  the  Grace  of  Orod,  of  the  United  Kingdom 
of  Great  Britain  and  Lreland,  Queen,  Defender  of  the 

Faith,  to  the  Sheriff  of >  greeting.   We  command  you 

that  you  tal^e  C.  D.,  if  he  shall  be  found  in  your  bailiwick, 
into  the'c"urt     and  him  safely  keep,  so  that  you  may  have  his  body  before 
us  at  Westminster  immediately  after  the  execution  hereof, 
to  satisfy  A.  B.  £ ,  which  lately  in  [insert  the  style  of 


Wrkofcapin 
ad  sadsfaci- 
endum,  on  an 
order  of  an 
inferior  Court 
for  payment  of 


of  Queea'i 
Bench. 


(a)  The  coats  attendant  upon 
liie  removal  of  the  judgment  out 
of  the  inferior  Court  into  the  Court 


of  Queen's  Bench. 

{b)  The  day  oo  which  the  eosts 
of  remotal  were  taflcod. 


<te  O^wr/],  bf  a  «le  of  the  »iiidCoTirt,intHted,te.  [^        Sxek.  ^  Piim, 
eoMe  may  be],  wev^  by  the  said  Coiirt  ordered  to  be  paid 
hy  the  aajd  C.  D.  to  the  said  A*  B.>  and  whic^  rule  waa 

aftenrardsj  on  the day  of  - — -,  m  the  jewr  of  ow 

JjWfd  ,  remoTed  upito  our  Court  before  vs  at  West* 

ninflter,  by  an  order  of  our  aidd  Conrt  before  m  %t  West- 
rainater^  {pr^  of — ^.^  one  of  the  justices  of  our  said  Court 
before  us  at  Westminster,  i^the  case  may  be],  in  pursua^ee 
of  tiie  statute  in  such  case  made  and  proyided;  and  the 
ooata  attandaat  upon  the  application  for  the  said  last^nen^ 

tioned  order^  and  npon  the  said  remoral^  were,  on  the ^ 

day  of  — w,  in  tibe  yesjr  of  our  Lord  - — ,  taxed  and  al- 
bwed  by  our  said  Court  before  ns  at  Westminster  at  the 
sum  of  £'^''^,  and  also  to  satisfy  tibe  said  A.  B.  the  said 
sum  of  .£<- — ^  (a),  together  with  interest  on  the  said  two 
sereral  sums  of  £— . —  and  i£'  >  ■■ ,  at  the  rate  of  41.  per 
centum  per  annum,  from  the  said  -rr^^  day  of  ■■■  ...^  in 
the  year  of  our  Lord  — ^^  (b) ;  and  haTO  there  then  this 
wnt. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  on 
the day  ^  -^— -,  in  the  year  of  omr  Lewd  »— --. 


No.  6. 
Yiotoriay  by  the  Grace  of  Ood,  of  the  United  Kingdom  wnt  of  capiM 
of  Great  Britein  and  Ireland,  Queen,  Defender  of  the  endum!^n"«i 

Faith,  to  the  Sheriff  of ,  greeting.  We  command  you  H^^^^^j^l^ 

that  yon  take  C.  D.,  if  he  shall  be  found  in  your  bailiwick,  for  payment 
and  him  aa&ly  Jkeq^,  so  that  yon  »ay  have  his  body  before  money  Md 


us  at  Westminster  immediately  after  the  execution  hereof,  j'^fo'the  Coun 
to  satisfy  A.  B.  £ ,  which  lately  in  {insert  the  style  of  of  Qucen'i 

^  Bench* 

the  Caurf],  by  a  rule  of  the  said  Court,  intitled,  &c.,  [as 


(a)  The  costs  of  remoying  the  (b)  The  day  on  which  the  costs 

nile  of  the  inferior  Court  into  the      of  removal  were  taxed. 
Court  of  Queen's  Bench. 
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BJtek.  of  puas,  the  cose  may  be],  were  by  the  said  Coart  ordered  to  be 

'        paid  by  the  said  C.  D.  to  the  said  A.  B.,  and  also  £ for 

the  costs  of  the  said  rule^  by  the  said  Court  also  ordered 
to  be  paid  by  the  said  C.  D.  to  the  said  A.  B.^  which  said 

rule  was  afterwards^  on  the day  of ,  in  the  year 

of  our  Lord ,  removed  into  our  Court  before  us  at 

Westminster^  by  an  order  of  our  said  Court  before  us  at 

Westminster^  [or,  of ,  one  of  the  justices  of  our  said 

Court  before  us  at  Westminster,  as  the  case  may  be],  in  pur- 
suance of  the  statute  in  such  case  made  and  provided ;  and 
the  costs  attendant  upon  the  application  for  the  said  last- 
mentioned  order,  and  upon  the  said  removal,  were,  on  the 

day  of ,  in  the  year  of  our  Lord ,  taxed  and 

allowed  by  our  said  Court  before  us  at  Westminster  at  the 

sum  of  £ ,  and  also  to  satisfy  the  said  A.  B.  the  said 

sum  of  £ (a),  together  with  interest  on  the  said  three 

sums  of  £ ,  and  £ ,  and  £ ,  at  the  rate  of  41. 

per  centum  per  annum,  from  the day  of ,  in  the 

year  of  our  Lord (A) ;  and  have  there  then  this  writ. 

Witness,  Thomas  Lord  Denman,  at  Westminster,  the 
day  of ,  in  the  year  of  our  Lord . 

Denman,  J.  Gueney, 

N.  C.  TiNDAL,  J.  Williams, 

Abinoee,  J.  T.  Coleridge, 

J.  Littledale,  T.  Coltman, 

J.  Parke,  T.  Eeskins, 

J.  B.  Bosanquet,  W.  H.  Maule, 

E.  H.  Alderson,  B.  M.  Bolfe. 
J.  Patteson, 


{a)  The  cotte  of  removing  the  (b)  The  day  on  which  the  zmts 

rule  from  the  inferior  Court  into      of  removing  the  rule  from  the  in- 
the  Court  of  Queen *8  Bench.  ferior  Court  were  taxed. 
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Stapleton  V.  John  Nowell  and  Jonathan  Nowell. 


£jrdk.  of  PUu, 
1840. 


INDEBITATUS  assumpsit  for  wharfage^  and  on  an  ac-  A  plea  of  pay- 
connt  stated. — ^The  particulars  stated^  that  the  action  was  ^'two* defend/ 
brought  for  wharfage,  to  the  amount  of  50/.,  due  from  the  ^om  wmore 
defendants  to  the  plaintiff.     The  defendants  pleaded  pay-  "ndcbiutus 

^  *^_  -  -  _  ,._     counu,  admiU 

ment  into  Ck)urt  of  10/.,  and  no  damages  ultra ;  to  which  only  that  the 
the  plaintiff  replied,  damages  ultra.     At  the  trial  before  cause  ©taction 
Alderstm,  B.,  at  the  Middlesex  Sittings  after  Michaehnaa  <>"  one  or  more 

'        '  °  of  the  contracts 

Term,  it  appeared  that  the  plaintiff  was  the  proprietor  of  a  declared  on, 
wharf  on  a  canal,  and  the  defendants  were  contractors  for  of  the  sum  paid 
supplying  the  London  and  Birmingham  Railway  Company  J^^j  admit  Ae 
with  waggons  and  various  other  articles.     The  plaintiff's  defendants' 

^'^  ^  jotnt  liability  to 

counsel  put  in  a  letter  from  the  defendant  Jonathan  Nowell,  any  greater 
in  answer  to  a  demand  by  the  plaintiff  for  payment  of  the  though  the" 
50/.,  in  which  he  stated  that  "  he  was  sure  the  charge  for  ^Itdenfe^iuun- 
wharfage  must  have  been  made  through  some  mistake,  as  ^e  to  fix  one  of 

.__        i..rt.iTi  IT  ■!    *h®  defendants 

his  wharfage  account  with  the  plamtiff  had  been  settled,  and  with  liability 
no  fresh  liability  had  been  incurred.  It  was  true  there  were  jl^ount*^*' 
a  few  waggons  on  the  wharf,  but  they  could  be  removed  if 
the  plaintiff  desired  it.''  It  was  proved  also,  that  goods  of 
the  kind  supplied  by  the  defendants,  amongst  them  some 
waggons,  were  seen  on  the  wharf  at  that  time.  No  evi- 
dence was  given  to  shew  the  joint  liability  of  the  defendant 
John  Nowell,  but  it  was  insisted  for  the  plaintiff,  that  by 
the  payment  of  money  into  Court  the  joint  liability  of  the 
defendants  was  admitted.  The  learned  judge  was  of  a  dif- 
foient  opinion,  and  accordingly  directed  a  nonsuit. 

Kdlff  BOW  moved  for  a  new  trial,  on  the  ground  of  mis- 
directioii. — ^Taking  the  plea  of  payment  into  Court  and  the 
evidence  together,  a  liability,  at  least  to  some  amount, 
was  established  against  both  the  defendants.  The  pay- 
ment of  money  into  Court  by  them  both,  under  a  joint 
plea,  was  an  admission  of  their  joint  liability,  and  rendered 
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fUtOL  ^  puqb,  the  admission  contained  in  the  letter  of  the  one  evidence 
'  against  the  other.  Ravenscroft  v.  Wise  (a)  is  expressly  in 
point,  lliat  was  an  action  of  indebitatus  assumpsit  against 
four  defendants  for  wages  duo  under  a  written  contract. 
The  defendants  paid  money  into  Court;  imd  it  was  beld 
that  they  were  thereby  precluded  from  shewing  that  one  of 
them  was  not  a  party  to  the  contract.  [Akkrsong  B.-^Thafc 
case  must  now  be  considered  as  having  been  overruled 
by  Kingham  v.  /Zp6i«#  {b)j  in  which  the  whole  doctrine 
as  to  the  effect  of  payment  of  money  into  Court  was 
fiilly  considered.]  There  was  not  in  that  case  any  ques^ 
tion  of  joint  or  several  liability;  the  questiim  wasj  who* 
ther  the  defendant  was  liable  at  aU,  the  jury  having  neg»* 
tived  the  existence  of  any  contract  for  tb^  fixtures  claimed 
by  the  plaintiff.  But  here  there  was  evidenoe  aliunde 
against  one  of  the  defendants ;  the  only  question  was,  whe^ 
ther  tiie  other  was  jointly  liable  with  him.  [AUersmh 
B. — Where  is  the  distinction  in  principle?  If  the  plea  of 
payment  into  Court  cannot  render  a  man  liable  who  would 
not  otherwise  be  liable  at  all,  how  can  it  render  one  man 
jointly  liable  wiHi  another,  who  is  not  proved  to  be  ao?] 
The  set  of  payment  into  Court  is  eviienee  independtent  of 
the  plea;  it  is  evidence  of  an  admiasion  of  liability  to  «(mie 
part  ci  the  plaintiff's  demand,  amounting  to  tiie  sum  pfiid 
in.  There  is,  therefiHtt,  an  admission  here  (tf  a  partners- 
ship  liability  as  to  some  demand  for  wharfage;  tl^en  the 
other  evidenoe  shews  it  to  be  an  entire  contract.  It  is  the 
aame  as  if  the  two  defendants  had  made  a  payment  in 
consequence  of  a  viv&  voce  demand  on  both.  [Jldersan, 
B. — ^You  cannot  draw  firom  a  plea  the  same  inference  as 
fiom  an  act  done.  If,  in  trespass,  the  defendant  pleaded 
not  guilty  and  a  justification,  no  use  could  be  made  of  the 
admiflSion  in  the  latter  plea  to  disprove  the  £armer;  bilt  if 
he  were  to  aaj  in  conversation,  ''  I  did  the  act  complained 

(a)  1CM.&  R.208;2  Dsvl.  P.C  #76.  lk)fiU.tfW.H. 
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ofy  but  I  wsB  justified  in  doing  iV'  that  would  be  good  &«*.  ^  PUm» 

evidence  tor  that  purpose.]     Here  the  plea^  having  been  ' 

pleaded  after  the  demand  of  a  specific  amount  made 

upon  both  the  defendants,  assumes  the  chacacter  of  an  act 

done.     Here,  also,  a  contract  has  been  prored.    In  Kmgi'^ 

iam  y.  Robina,  the  plaintiff  attempted  to  prove  a  contract 

andfiuled. 

AxDBBsoN,  B.-^If  this  question  were  now  to  be  .consi* 
dered  for  the  first  time  after  the  case  of  Ravetucrojt  t. 
Wise,  I  should  have  been  very  desirous,  whatever  were 
my  own  opinion  of  the  authority  of  that  case,  to  give  Mr. 
Keihf  a  rule,  for  the  purpose  of  re-considering  it.  But 
after  the  case  of  Kingham  v.  Bobins,  and  the  authoritiea 
there  cited,  and  the  full  discoasion  which  this  subject  then 
underwent,  I  think  the  case  of  Ravenscrqft  v.  Wise  must 
be  canaidered  as  virtually  overruled.  The  doctrines  laid 
down  by  the  Judges  in  the  case  of  Kinffham  v.  Robhu,  ap- 
pear to  me  to  have  put  the  principles  of  law  applicable  to 
this  aubject  on  a  clear  and  simple  foundation.  New  were 
they  then  laid  down  for  the  first  time,  for  I  distinctly  le* 
collect  Mr.  Justice  Bayley,  then  on  the  Narthem  Circuit, 
stating  the  nde  very  clearly,  and  ahnost  in  a  simiku  case, 
that  payment  of  money  into  Court  admits  the  contract 
set  fordi  in  the  declaration,  for  this  reaaon>  tibtat  the 
payment  admits  that  something  is  due,  and  therefore 
must  admit  that  the  contract  was  made  by  which  alone 
anything  ia  due,  from  the  defaidant  to  the  plaintiff. 
But  that  does  not  apply  to  the  case  of  an  indebitatus 
count,  because  that  is  not  confined  to  one  contract,  but 
may  extend  to  an  indefinite  number  of  contracts  between 
the  parties;  and  Hierefore  the  payment  of  money  into 
Court  only  in  substance  admits,  that  on  some  one  or  more 
of  these  contracts  or  causes  of  action,  stated  in  the  general 
count,  the  defendant  is  liable  to  the  plaintiffr  The  plain- 
tiff hsre  says,  On  one  or  more  of  several  contracts  I  have  a 
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Exch.  of  PhoM,  cause  of  action.  The  defendants  say^  on  one  or  more  of 
^  ^  >  those  several  contracts  the  plaintiff  has  a  cause  of  action 
Stapleton  to  the  extent  of  10/. ;  but  on  the  residue  of  the  contracts 
NowELL.  he  has  no  such  claim.  The  plaintiff^  therefore^  must  shew 
affirmatively  that  there  is  some  contract  on  which  both 
the  defendants  are  liable,  beyond  the  amoimt  of  the  10/. 
paid  by  both  the  defendants  into  Court.  K  he  proves  no 
contract  at  aU  against  both  defendants,  he  fails  altogether. 
If  he  proves  that  there  is  a  contract  on  which  both  the 
defendants  are  liable,  he  must  shew  that  upon  that  con- 
tract more  is  due  than  is  covered  by  the  payment  into 
Court.  Here  the  plaintiff  proved  a  primsl  facie  case  against 
one  of  the  two  defendants,  but  none  against  the  other; 
but  he  says,  as  John  Nowell  has  paid  money  into  Court, 
he  must  be  taken  as  having  admitted  the  particular  con- 
tract on  which  Jonathan  Nowell  was  proved  to  be  liable. 
But  both  defendants  may  be  jointly  liable  on  one  contract, 
and  for  a  sum  not  greater  than  that  paid  into  Court,  and 
Jonathan  Nowell  alone  upon  the  contract  proved.  Now 
the  plaintiff  undertakes  to  satisfy  the  jury  affirmatively 
that  he  is  entitled  to  recover  against  both  upon  that  con- 
tract. K  it  be  left  in  ambiguity  whether  he  is  so  entitled 
or  not,  he  cannot  succeed.  Therefore,  as  it  is  equally  con- 
sistent with  the  facts  here  proved,  either  that  both  defend-, 
ants  are  indebted  or  only  one,  the  jury  cannot  say  affirm- 
atively whether  John  Nowell  is  liable  on  this  contract,  and 
ought  to  be  directed  to  find  for  the  defendants.  If  so, 
the  plaintiff  ought  to  be  nonsuited.  On  these  grounds  I 
retain  my  opinion,  that  the  nonsuit  was  right. 

GuRNEY,  B. — I  think  the  nonsuit  was  right,  and  I  can  • 
add  nothing  to  the  reasons  given  for  it  by  my  Brother 
Alderson. 

BoLFE,  B.,  concurred. 

Rule  refused. 
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BmH.  of  Pleas, 
1840. 


Eastwick  r.  Harman. 

JlIeBT  for  wages^  money  paid^  and  on  an  account  stated. 
Pleas — first,  nnnquam  indebitatus ;  secondly,  payment  be- 
fore action  brought ;  thirdly,  a  set-off  for  money  had  and 
received  by  the  plaintiff  to  the  use  of  the  defendant :  on 
which  issues  were  joined.  The  particulars  of  demand  were 
as  follows : — "  This  action  is  brought  for  the  recovery  of 
the  sum  of  11/.  10s.  4d.,  with  interest  thereon  from  the 
day  the  same  became  payable  to  the  day  of  payment 
thereofj  being  the  balance  now  remaining  due  from 
the  defendant  to  the  plaintiff  on  the  following  account, 
viz.: — 

For  money  paid  by  the  plaintiff  for 
the  use  of  the  defendant,  in  and 
during  the  years  1838  and  1839  £  23    2    0 

By  cash  received  at  various  times 
during  the  same  period,  on  ac- 
count thereof     -        -        -  19    5     0 


8  17    0 


Also  for  wages  due  from  the  de- 
fendant to  the  plaintiff,  for  services 
performed  for  16  months  in  the 
same  years        -        -        .        . 

By  cash  received  by  the  plaintiff's 
attorney  from  the  defendant's  at- 
torney, in  the  month  of  July  in- 
stant, on  account  thereof  - 


22  13    4 


15     0    0 


7  13    4 


Where  a  plain- 
tiff gives  credit 
in  his  particu- 
lars of  demand 
for  pa3naients, 
whether  made 
before  or  after 
action  brought, 
and  goes  only 
for  the  balance, 
a  plea  of  pay- 
ment is  to  be 
taken  as  plead- 
ed to  such  ba- 
lance ;  and  if 
the  defendant 
proves  pay- 
ments to  that 
amount,  inde- 
pendently of  the 
sums  credited 
in  the  particu- 
lars, he  is  enti- 
tled to  a  verdict. 


£11  10    4 


The  following  were  the  particulars  of  the  defendant's 
set-off: — 
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Mreh.  of  Phot,  Cash  paid  to  the  plaintiff  at  several  times 

i?^        in  1838  and  1839    ...        -         £8010    0 
April  29,  1839— By  cash  received  by  the 

plaintiff  for  the  nse  of  the  defendant         «      1  18    0 
July  10*-By  ditto  paid  to  Mr.  Lyde  •        -    15    0    0 

£47    3    0 


At  the  trial  before  Oumey,  B.,  at  the  Middlesex  Sittings 
after  Michaelmas  Term,  it  appeared  that  the  plaintiff 
had  been  in  the  defendant's  service  as  eoachman  and 
groom,  from  February,  1838,  to  June,  1839.  His  wages  for 
that  period  amounted  to  the  sum  of  22/.  13^.  id.,  men* 
tioned  in  the  particulars,  and  he  proved  also  the  payment 
of  a  sum  of  1/.  on  account  of  the  defendant.  It  appeared 
also,  that  on  application  being  made,  before  the  action  was 
brought,  by  the  plaintiff's  aitomey  (Mr.  I^de)  to  the  de- 
fendant for  payment,  and  no  answer  being  received,  a  writ 
was  sued  out ;  but  before  service  of  it,  the  plaintiff's  at- 
torney received  an  answer  from  the  defendant's  attorney, 
desiring  that  the  defendant  might  be  furnished  with  the 
plaintiff's  aocoimt,  and  it  should  be  arranged.  The  plain- 
tiff's attorney  wrote  in  answer,  (without  stating  that  a  writ 
had  been  sued  out),  "  to  save  further  trouble,  I  inclose  a 
receipt  for  15/.,  and  you  must  also  allow  me  what  you  like 
for  my  attendantes."  The  defendant's  attorney  accordingly 
saw  the  plaintiff's  attorney,  and  told  him  ''they  should 
tender  more  than  was  due ;"  and  the  plaintiff's  attorney 
said  he  should  admit  the  tender,  and  desired  him  to  pay  the 
15/.,  which  was  the  sum  given  credit  for  in  the  plaintiff's 
particulars^  The  defendant's  attorney  accordingly  gave  a 
cheque  for  the  15/.,  which  was  expressed  in  the  receipt  to 
be  received  on  account  and  without  prejudice.  The  writ 
was,  however,  subsequently  served,  and  the  action  pro- 
ceeded with.  For  the  defendant,  it  was  contended,  that  as 
the  plaintiff,  by  his  particulars,  admitted  the  receipt  of  this 
sum  of  16/.,  he  must  be  taken  to  exclude  it  from  his  de- 
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mand^  tOthough  received  after  the  commencement  of  tlie  Ama.  vf  PUa$, 
action.    Evidence  was  also  given  of  payments  to  the  plain-    ^     ^'  ^ 
tiff  at  different  times  during  the  period  of  his  serrice,      KAfTWMK 
amoimting  altogether  to  about  22/.^  and  of  a  conversa-      Habmas. 
tion  with  him  shortly  before  the  commencement  of  the 
action,  in  which  he  stated^  that  he  should  sue  the  defend- 
ant for  27L,  the  whole  amount  due  to  him  before  he  re* 
ceived  any  money ;  but  that  if  he  had  signed  his  name  to 
any  paper^  or  there  had  been  any  witness  when  he  received 
money  firom  the  defendant  or  any  of  his  family,  he  should 
have  had  nothing  to  receive.    The  learned  Judge  left  it  to 
the  jury  to  say,  upon  the  evidence,  whether,  excluding 
the  paynaent  of  the  152.  from  their  consideration,  they  were 
satisfied  that  anything  remained  due  to  the  plaintiff,  or 
whether  he  had  been  paid  all  that  was  due  to  him :  and 
the  jury  found  a  general  verdict  for  the  defendant. 

Hvmfrey  now  moved  for  a  new  trial,  on  the  ground  of 
misdirection. — ^The  15/.  not  having  been  paid  until  after 
the  commencement  of  the  action,  the  defendant  was  not 
entitled  to  take  advantage  of  it  under  this  plea,  which  is  a 
plea  in  bar  of  payment  before  action  brought.  That  issue, 
therefore,  was  wrongly  found  for  the  defendant.  [Alder- 
mm^  B. — ^Does  not  the  case  fall  within  the  rule  of  Trinity 
Term,  1  Vict.,  the  payment  being  credited  in  the  particu- 
lars?] That  rule  was  never  intended  to  apply  to  a  pay- 
ment after  action  brought.  Its  object  is  to  meet  cases 
where  the  plaintiff,  "  to  avoid  the  expense  of  a  plea  of 
payment,^'  has  given  credit  in  the  particulars :  that  must 
apply  to  payments  before  action  brought.  In  order,  there- 
fore, to  sustain  this  plea,  the  plaintiff  was  bound  to  prove 
payment  before  action  brought.  [Alderson^  B. — It  is  clear 
firom  the  p«rticularS|  that  the  plaintiff  goes  for  a  balance, 
after  admitting  this  as  a  proper  payment.  The  particu- 
lars put  you  in  the  same  position  as  if  the  defendant  had 
paid  money  into  Court,  and  the  plaintiff  had  gone  on 
aftcrwarda  and  had  recovered  no  more :  in  that  case  he 
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Exch.  <if  Pleat,  would  h«ve  had  to  pay  aU  the  costs.]  But  in  that  case 
there  is  a  period  at  which  the  plaintiff  has  an  opportunity 
of  staying  his  hand^  and  of  obtaining  his  costs  down  to 
the  time :  in  this  case  he  had  no  such  option.  Whatever^ 
therefore^  might  be  the  effect  of  the  evidence,  independ- 
ently of  the  15/.,  the  plaintiff  was  clearly  entitled  to  reco« 
ver  in  respect  of  that  sum. 

Aldebson,  B. — I  think  there  ought  to  be  no  rule.  It 
seems  to  me,  that  where  the  limit  of  the  plaintiff's  claim 
is  defined  by  the  bill  of  particulars,  and  he  is  going  only 
for  a  balance,  after  crediting  payments,  whenever  made, 
the  plea  of  payment  is  to  be  taken  with  reference  to  that 
balance.  If  so,  the  verdict  is  certainly  right,  because  the 
defendant  has  proved  payment  to  a  greater  amoimt  than 
the  balance  claimed.  If  this  were  not  so,  gross  injustice 
might  follow.  It  is  the  same  as  if  the  plaintiff  had  two 
demands,  and  by  his  particulars  said,  I  do  not  go  for  one 
of  them,  but  only  for  the  other.  That  is  one  view  of  the 
case.  But,  moreover,  the  plaintiff  has  had  the  advantage  of 
having  it  left  to  the  jury,  whether,  exclusively  of  the  15/., 
and  supposing  it  to  have  been  paid  solely  as  the  price  of 
peace,  any  money  was  due  to  the  plaintiff  at  the  time  of 
action  brought.  On  that  point  there  was  evidence  both 
ways,  and  the  jury  might  infer  firom  the  subsequent  pay- 
ment that  there  was  something  due;  but  there  was  also 
evidence  on  which  they  might  find  that  the  whole  amount 
due  had  been  paid;  and  even  if  we  were  dissatisfied  with 
their  verdict,  the  amoimt  claimed  is  under  20/.  I  see  no 
misdirection :  the  learned  Judge  may  have  made  strong 
observations  on  matters  of  fact,  but  there  was  no  mis- 
direction in  point  of  law. 

GuENBY,  B. — I  think  I  gave  the  plaintiff  too  great  an 
advantage  by  excluding  the  15/.;  but,  independently  of 
that,  the  plaintiff  had  clearly  no  claim  by  his  own  admis- 
sions. 

Rule  refused. 
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Bxek,  of  Pleat, 
1840. 


Classey  v.  Drayton. 


jcTTZHERBERT  had  obtained  a  rule  to  shew  cause  why  An  affidavit  in 
the  interlocutory  judgment  signed  in  this  cause  (an  action  to  wt  wtde  an* 
on  a  bill  of  exchange)  should  not  be  set  aside  for  irregu-  jua^'mcnt  mu«t 

larity.  *^^^^  in  expreM 

terms  that  judg- 
ment has  been 

Buit,  on  shewing  cause^  objected  that  the  aflBdavit  in  "„  hcid*notto 
support  of  the  motion  did  not  shew  that  any  judgment  ^  »wfficient  to 
had  been  signed.    It  was  only  stated  that  a  rule  to  com-  to  compute  had 
pute  principal  and  interest  had  been  served  on  the  defend-  the  defendant 
ant^  but  there  was  no  direct  statement  of  the  signing  of 
the  judgment. 

FUzherbert,  contra^  urged  that  this  was  sufficient,  be- 
cause the  service  of  the  rule  to  compute  implied  a  previous 
judgment.  He  submitted  also,  that  as  the  judgment  was 
an  act  of  the  Court,  it  need  not  appear  by  affidavit. 

The  Court,  however,  held  the  affidavit  to  be  clearly  in- 
sufficient, and  the  rule  was 

Discharged. 


PuGH  V.  Kerr,  Esq. 

XHE  Court  having  decided  in  this  case  that  the  rule  fw  in  a  cause  in 
changing  the  venue,  obtained  by  the  defendant,  was  con-  was  laid  in*""* 

Middlesex,  the 
Court,  on  the  SOth  of  January,  made  absolute  a  rule  for  changing  the  venue,  obtained  by 
the  defendant,  "  on  payment  of  the  costs  of  the  application,  and  of  all  cosu  reasonably  and 
boni  fide  incurred  and  rendered  useless  by  that  rule."  The  plaintiff's  witnesses  were  at  that 
time  on  their  way  from  Wales  to  London,  the  sittings  commencing  on  the  1st  of  February.  The 
defendant  drew  up  the  rule  and  served  it  on  the  plaintiff,  and  served  notice  of  taxation  for  the  1st 
of  February.  Theplaindff  thereupon  withdrew  the  record,  and  sent  back  her  witnesses  into  the 
country.  On  the  8th  of  February,  the  costs  were  taxed  under  the  rule  at  209/.  ll«. ;  on  the 
11th,  the  defendant  gave  notice  that  he  abandoned  the  rule,  and  the  Court  held  that  he  had  a 
right  to  do  so,  the  rule  being  only  conditional.  The  cause  was  tried  at  the  Middlesex  Sittings 
after  Trinity  Term,  and  a  verdict  found  for  the  plaintiff  :—He/</,  that  the  209/.  lU.  were  not, 
under  the  circumstances,  costs  in  the  cause. 

VOL-  VI.  C  M.  W. 
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firrA.  of  Pkmt,  ditional  only,  and  that  the  defendant  had  a  right  to  abandon 
^    ^'  ^     it  (a),  the  cause  was  tried  at  the  Middlesex  Sittings  after 


PuoH  last  Trinity  Term,  before  Gumey,  B.,  when  the  plaintiff 
Kerr.  obtained  a  verdict,  damages  65/.  10a.  The  costs  were 
taxed  on  the  14th  of  November,  before  Master  Walker, 
the  same  ofScer  who  had  taxed  the  costs  under  the  rule  to 
change  the  venue :  and  without  going  into  any  fresh  tax- 
ation of  those  costs,  he  allowed  the  whole  sum  of  209/.  lis. 
before  taxed,  as  costs  in  the  cause.  CressweU  having  ob- 
tained a  rule  to  shew  cause  why  the  Master  should  not 
review  his  taxation,  on  the  grounds,  first,  that  under  the 
circumstances,  these  were  not  recoverable  as  costs  in  the 
cause,  and  secondly,  that  the  Master  had,  on  the  original 
taxation  of  them,  refused  to  hear  affidavits  tendered  by 
the  defendant,  to  shew  that  they  were  unnecessarily  in- 
curred,— 

Jervis  and  Welaby  shewed  cause. — ^These  are  clearly  costs 
in  the  cause.    The  rule  is,  that  the  plaintiff  is  entitled  to 
recover,  as  costs  in  the  cause,  all  monies  reasonably  ex- 
pended, without  any  default  on  his  part,  in  the  conduct 
of  the  cause.    The  plaintiff  here  was  guilty  of  no  default 
or  misconduct  in  respect  to  these  costs ;  they  wei'e  neces- 
sarily incurred  for  the  purpose  of  being  ready  for  trial 
here,  in  case  the  venue  should  not  be  changed.    It  will 
be  said  that  the  plaintiff  ought  to  have  kept  her  wit- 
nesses in  town  and  gone  on  to  trial;  but  the  record  waa 
withdrawn  under  the  bona  fide  belief  that  the  defendant 
was  bound  and  would  abide  by  the  rule  for  changing  the 
venue,  which  he  had  actually  drawn  up  and  served;  and 
the  plaintiff  had  no  notice  until  the  11th  of  Februajy^ 
several  days  after  the  cause  would  have  been  tried  in  due 
course,  of  the  defendant's  intention  to  abandon  the  rule. 
There  could  be  no  complete  taxation  under  that  rule^ 

(a)  5  M.&W.164. 
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until  the  witnesses  had  returned  into  the  country.    The  ^e*.  ^  Pieoh 
test,  whether  it  would  have  been  an  erroneous  proceed-    ^     ^'  ^ 
ing  on  the  plaintiff's  part  to  try  the  cause  here,  was  pro-        Puoh 
perly  applied^  in  order  to  determine  whether  the  change        Ksrk. 
of  venue  was  absolute  or  only  conditional;  but  the  ques- 
tion now  is^  whether  there  was  any  actual  drfaidt  on  the 
part  of  the  plaintiff  (a). 

Crestweli  and  Peacock^  contra. — ^No  part  of  this  sum  of 
209/.  lis,  is  costs  in  the  cause^  payable  by  the  defendant. 
The  plaintiff  had  a  right  to  try  the  cause  in  Middlesex^ 
snbject  to  tiie  right  of  the  Court  to  change  the  venue.  It 
was  originally  entered  for  trial  in  Middlesex;  the  record 
was  then  withdrawn^  and  it  was  re-entered  and  tried  at  a 
subsequent  sittings  in  Middlesex.  It  did  not  stand  over 
as  a  lemanet^  or  by  the  act  of  the  Court,  but  by  the  will 
of  the  plaintiff.  It  is  said  that  the  record  was  withdrawn 
under  an  expectation  that  the  venue  would  be  changed 
aocwding  to  the  rule :  but  the  defendant  is  not  therefore 
liable  to  the  costs.  They  were  thrown  away,  because  the 
plaintiff^  haying  a  right  to  go  on  and  try  the  cause,  chose, 
nevertheless,  to  withdraw  the  record,  relying  on  the  ex- 
pectation that  the  defendant  would  abide  by  a  rule  which 
the  Court  has  already  decided  he  was  not  bound  to  abide 
by.  At  least  the  plaintiff  should  have  tried  the  cause  in 
the  country,  and  given  the  defendant  the  benefit  q£  the 
change  of  venue.  {Alderson^  B. — ^The  question  is,  whether 
the  withdrawing  of  the  record,  after  the  conditional  rule 
to  change  the  venue,  was  any  d^auU  in  the  plaintiff?] 
The  defendant  contends  that  it  was,  because  the  plaintiff 
had  no  right  to  treat  it  as  an  absolute  change  of  venue. 
The  plaintiff  ought,  at  all  events,  to  have  been  prepared  to 
tax  the  costs  forthwith,  whereas  the  attorney  got  the  tax- 
ation postponed,  under  the  pretext  that  the  costs  could  not 

(a)  It  ifl  not  neeesBfury  to  report  the  aigumento  on  the  other  point 

c2 
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Et€h,  of  Pleat,  be  ascertained  until  the  witnesses  had  returned  into  the 
.   ^^'   .    country.    But  further,  these  costs  were  specially  provided 
PuoH         for  by  the  Court  on  the  rule  to  change  the  venue^  and 
KEaiu        therefore  are  not  costs  in  the  cause. 

Aldebson,  B. — ^It  is  of  some  importance  to  lay  down  an 
accurate  rule  as  to  what  are  costs  in  the  cause ;  we  will 
therefore  take  time  to  see  if  there  is  any  settled  practice 
on  the  subject. 

Cur.  adv.  vult. 

On  a  subsequent  day,  the  judgment  of  the  Court  was 
delivered  by — 

Aldebson,  B. — ^In  this  case  we  are,  after  full  consider- 
ation, of  opinion  that  the  costs  of  preparing  for  the  trial, 
respecting  which  the  dispute  has  arisen,  are  not  costs  in 
the  cause;  and  it  would  be  therefore  unnecessary  to  send 
back  the  second  question  to  the  Master,  for  the  purpose  of 
his  examining  into  the  point  intended  to  have  been  raised 
on  the  part  of  the  defendant,  in  case  our  opinion  had  been 
against  him  on  this  point.  But  as  to  that  point,  after 
consulting  Master  Walker  respecting  the  circumstances 
attending  this  taxation,  we  think  that  he  substantially 
examined  into  the  facts,  and  that  the  defendant  is  not  en- 
titled to  the  rule  on  that  ground ;  and  therefore  so  much 
of  the  costs  of  the  rule  as  belong  to  that  part  of  it  must 
be  paid  by  the  defendant. 

There  is  no  doubt  that  the  costs  of  all  interlocutory  pro- 
ceedings in  a  cause,  not  otherwise  specially  provided  for  by 
the  Court,  are,  according  to  the  practice  of  the  Court,  costs 
in  the  cause ;  and  this  we  have  had  certified  to  us  by  the 
Masters  of  all  the  Courts,  to  whom  we  have  applied.  But 
there  are  two  objections  to  applying  that  rule  to  the  pre- 
sent case.  The  first  is,  that,  strictly  speaking,  there  has 
been  no  interlocutory  proceeding  here,  for  the  defendant 
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hzA  only  applied  for  a  conditional  rule^  and,  being  ultimately  BmU.  cf  p^m, 
dissatisfied  with  the  conditions  imposed  by  the  Court,  has  ^^^' 
declined  to  act  upon  it :  and  this,  as  the  Court  have  already 
determined,  he  had  a  right  to  do.  The  venue  which  he 
sought  to  change  has  remained  unchanged,  and  the  cause 
has  been  tried  according  to  the  original  state  of  the  declar- 
ation. But,  secondly,  we  think  these  costs,  incurred  by 
the  plaintiff  in  preparing  for  trial,  have  been  speciaUy  pro- 
vided for  by  the  Court,  for  the  Court  made  the  payment 
of  them  a  condition  precedent  to  the  defendants  acting 
upon  the  rule;  and  it  is  only  because  the  plaintiff  has 
committed  a  default  in  not  enforcing  her  rights,  as  secured 
to  her  by  the  terms  of  the  offered  rule,  that  she  is  in  the 
present  difficulty.  If  she  had  persisted,  as  she  well  might,  in 
trying  her  cause,  until  the  defendant  had  paid  those  costs, 
the  present  question  coxdd  not  have  arisen;  and  it  is  ob- 
vious that  if  the  Court,  instead  of  the  terms  proposed,  had 
made  the  defendimt's  rule  absolute  for  change  of  the  venue, 
declaring  the  costs  incurred  by  the  plaintiff  in  prepar- 
ing for  trial  to  be  costs  in  the  cause,  the  plaintiff  would 
have  complained,  and  with  great  justice,  of  such  decision. 
However  much,  therefore,  we  regret  that  the  defendant 
obtains  an  apparent  advantage,  from  the  unfortimate  trust 
which  the  plaintiff  put  in  his  good  faith,  and  which  has  not 
been,  it  should  seem,  kept  with  her;  yet,  inasmuch  as  these 
costs  are  not,  in  our  judgment,  costs  in  the  cause,  we  must 
make  this  rule  for  reviewing  the  Master's  taxation  absolute. 
The  result  will  be,  that  the  Master  will  tax  for  the  plaintiff 
the  costs  of  the  former  rule  drawn  up  by  the  defendant, 
though  not  acted  upon,  and  the  costs  of  that  taxation  also, 
which  he  has  unnecessarily  caused  the  plaintiff  to  incur, 
and  also  so  much  of  the  costs  of  the  affidavits  on  this  rule 
as  are  applicable  to  the  question  of  reviewing  the  taxation 
of  the  costs,  on  the  ground  of  Master  Walker's  supposed 
omission  to  inquire  into  the  bona  fides  of  the  plaintiff  in 
biinging  up   her  witnesses  to  town.     But  the  Master 


22  CAnS  IM  THX  SXCHXQITBm, 

Bxeh.  0/  PkM,  must  disallow  the  OO0U  of  those  witneflses,  as  thejr  were 

^  specially  provided  for  by  the  former  mle,  and  lost  by  the 

PuoH  plaintiff 's  own  neglect 
KcuL  Rnle  absolnte  accordingly. 


Sewell  v.  Raby. 

By  the  deed  of  UeBT  for  money  had  and  receired,  and  on  an  account 
Tchape*,  built  Stated.  Plea,  nnnquam  indebitatus. — ^At  the  trial  before 
of  wWch"the°°'  ^o^>  B.,  at  the  last  Liverpool  Assizes,  the  fects  appeared 

pUintiffwasone    tO  be  aS  folloWS  : — 

of  the  founden,  ,««■■  i         •      •  i    •  r 

the  chapeiwar.  In  the  year  1831,  a  subscription  was  entered  into  tor 

time  being  were  ^^®  purpose  of  building  a  ncw  chapcl  at  Tranmere,  in 

^^wt^rento^c  Cheshire.    The  plaintiff,  a  gentleman  residing  there,  was 

surplus  of  one  of  the  principal  promoters  of  the  undertaking,  and 

payment  of  cer-  the  land  purchased  for  the  purpose  was  conveyed  to  him 

WM  to'go"***'  *^^  ^^^^  other  persons  as  trustees.     By  the  deed  of  con- 

towards  the  gecratiou,  dated  the  15th  of  October,  1831,  two  of  the 

re-payment  of 

the  expense  of  trustees,  Mcssrs.  Walker  and  Warrington,  were  appointed 

chapel!^  s.^and  Wardens  of  the  chapel  until  the  following  Easter,  and  pro- 

wardens*^fo?**"  ^^^^^  ^^  made  for  the  future  election  of  wardens  by 

1838,  at  the  the  proprietors  of  pews:   and  it  provided,  that  the  occu- 

close  of  their 

year  of  office,  picrs  of  pcws  should  pay  the  rents  to  the  wardens  for  the 
handTa  surplus  ^^®  being,  who  were  to  provide,  out  of  such  rents,  for 
tofhe'uuntiff*  Payment  of  the  salaries  of  the  minister  and  clerk,  of  the 
as  one  of  the  expenses  of  repairs,  &c.  &c.;  and  subject  thereto,  the 
plaintiff  and  fouudcrs  of  the  chapcl  were  authorized  to  let  the  pews  to 
thf  su^<Jllding  inhabitants  of  the  township  of  Tranmere,  in  order  ultimately 
o 'h**^^*******  *^  ^pay  the  expense  of  building  the  chapel,  and,  in  the 
over  the  money  meantime,  legal  interest  upon  the  sums  advanced  for  that 
ant,  together"     purpose.     In  December,  1838,  the  then  chapelwardens, 

with  his  ac* 
counts,  with  a 

direction  not  to  pay  it  over  to  the  plaintiff  until  the  determination  of  an  action  against  the 
plaintiff  by  another  of  the  founders,  to  recover  back  money  advanced  towards  the  plaintiff*^ 
share  of  the  expenses  of  building  the  chapel  i^Held,  that  the  plaintiff  could  not  sue  the  defend- 
ant for  the  amount,  as  money  had  and  received  to  his  use,  before  the  determination  of  that  cause. 
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Messrs.  Sibson  and  Gilbert,  stated  their  account  as  to  the  Bxch.  of  Pit^t, 

1840 
pew-rents,  by  which  it  appeared  that,  after  providing  for  ^ 

the  several  payments  directed  by  the  deed  of  consecration,  Sbwbll 
there  remained  in  their  hands  the  sum  of  22/.  ISs.  4}  J.,  Rabt. 
due  to  each  of  three  of  the  trustees,  of  whom  the  plaintiff 
was  one.  They  tendered  this  balance  to  the  plaintiff,  but 
he  then  declined  to  receive  it  until  the  determination  of 
an  action  then  pending,  which  had  been  brought  against 
the  plaintiff  by  his  co-trustee,  Warrington,  for  money  ad- 
vanced by  him  for  the  plaintiff  towards  the  building  of  the 
church.  In  March,  1839,  Sibson  and  Oilbert  went  out 
of  office,  and  were  succeeded  as  wardens  by  the  plaintiff 
and  defendant.  Gilbert,  however,  did  not  then  pay  the 
money  to  the  plaintiff,  but  handed  it  over,  together  with 
the  accounts,  to  the  defendant,  desiring  him  to  retain  it  in 
his  hands  until  the  determination  of  the  action  of  TVarring^ 
ion  V.  Sewett;  and  the  defendant  having  accordingly  re- 
fused to  pay  it  over  to  the  plaintiff,  the  present  action  was 
brought.  The  writ  of  summons  was  sued  out  while  a  rule 
nisi  for  increasing  the  damages  in  the  cause  of  Warrington 
T.  Sewett  (which  was  tried  at  the  Cheshire  Spring  Assizes, 
1839)  was  pending. 

On  these  facts  it  was  objected,  for  the  defendant,  that 
the  money  was  not  received  by  the  defendant  to  the  use  of 
the  plaintiff,  but  to  the  use  of  Gilbert  until  the  deter- 
mination of  the  action  of  Warrington  v.  Sewett,  and  that  the 
plaintiff  ought  to  be  nonsuited.  The  learned  Judge  re- 
aerved  the  point,  and  a  verdict  was  taken  for  the  plaintiff, 
damages  22/.  ISs.  4i\d.,  leave  being  reserved  to  the  defend- 
ant to  move  to  enter  a  nonsuit. 

Oresswett,  in  Michaelmas  Term,  obtained  a  rule  accord- 
ingly; against  which, 

Alexander  and  Cowling  now  shewed  cause. — ^The  plaintiff 
is  entitled  to  retain  the  verdict.  By  the  account  stated  in 
December,  1838,  Sibson  and  Gilbert  clearly  admitted  that 
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JBtek.  of  pieat,  they  had  in  their  hands  this  precise  sum  of  money^  to  be 
paid  to  the  plaintiff,  and  which  they  had  then  appropriated 
to  him.     Gilbert  could^  after  that^  have  had  no  defence  ta 
an  action  against  him  by  the  plaintiff  for  the  amonnt, 
supposing  the  plaintiff  to  have  got  rid  of  the  tender  by  a 
subsequent  demand.    Then^  when  the  defendant  receired 
the  money  from  Gilbert,  he  could  stand  in  no  better  situ- 
ation than  him.    The  plaintiff,  therefore,  could  equally 
maintain  the  action  against  the  defendant,  after  a  new  de- 
mand.    The  defendant  received  the  money,  knowing  it  to 
be  the  plaintiff^s ;  he  thereby  became  his  agent,  and  was 
bound  to  account  to  him,  and  cannot  set  up  the  jus  tertii. 
Gilbert  had  no  right  to  exercise  any  control  over  the  sub- 
sequent disposition  of  the  money,  which  he  had  admitted 
to  be  the  plaintiff's,  and  had  no  authority  to  subject  it,  in 
the  defendant's  hands,  to  the  condition  of  not  paying  it 
over  to  the  plaintiff  until  a  certain  event.    [Alderson,  B. — 
Whose  agent  was  the  defendant?     He  might  become  the 
plaintiff's  agent  to  pay  over  the  money  after  the  deter* 
mination  of  the  action,  but  not  till  then.    Lord  Abinger, 
C.  B. — If  I  tender  money  to  a  creditor,  who  refuses  to 
receive  it,  and  I  then  pay  it  to  a  banker,  telling  him  to 
keep  it  until  a  certain  event,  is  the  banker  liable  ever  to 
my  creditor?]     But  here  the  plaintiff  received  it  with  the 
knowledge  that  it  belonged  absolutely  to  the  plaintiff.   At 
all  events,  it  was  a  question  for  the  jury  what  was  the 
meaning  of  the  direction  by  Gilbert  to  the  defendant;  it 
might  be  merely  by  way  of  caution.     \Gurney,  B. — It  is  a 
command,  not  a  caution.]     It  could  not  properly  be  so, 
because  Gilbert  had  no  longer  any  control  over  the  money, 
which  he  dismissed  from  his  hands  in  consequence  of  his 
ceasing  to  be  the  warden,  and  the  defendant's  becoming  so^ 
The  rule  laid  down  by  Willes,  C.  J,,  in  Scott  v.  Surman  (a), 
is,  ''  that  if  a  man  receive  money  which  ought  to  be  paid 
to  another,  or  to  apply  to  a  particular  purpose^  to  which  he 
(a)  WUles,  404. 
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does  not  apply  it^  this  action  will  lie  as  for  money  had  and  Egek.  of  Pktu^ 
received/'     Barron  v.  Husband  (a),  and  that  class  of  cases^     .   ^^^'  ^ 
where  there  is  no  privity  of  contract  whatever,  are  altoge-       sbwbll 
ther  diflferent  from  the  present :  here,  the  defendant  was        r^bt. 
as  much  the  agent  of  the  plaintiff  as  of  Gilbert. 

Cre$8weU  and  Crompton,  contra,  were  stopped  by  the 
Court. 

Lord  Abingbr,  C.  B. — ^This  case  is  too  clear  to  admit  of 
any  doubt.  No  doubt,  where  a  party  has  an  interest  in 
a  specific  chattel,  if  it  be  handed  over  to  a  third  person, 
he  may  follow  it  in  an  action  of  trover;  but  this  is  merely 
the  case  of  a  debt ;  there  is  no  specific  coin  in  the  hands 
of  either  party  belonging  to  the  plaintiff.  Then  Gilbert 
pays  over  the  money  with  a  special  charge,  and  the  de- 
fendant receives  and  holds  it  subject  to  that  condition; 
and  untQ  the  event  were  determined,  the  plaintiff  conld 
have  no  right  to  receive  it.  The  rule  must  therefore  be 
absolute. 

Aldbrson,  B. — K  the  plaintiff  seeks  to  fix  the  defendant 
as  his  agent  by  the  contract  made  by  the  defendant  with 
Gilbert,  he  must  take  it  with  all  its  consequences.  If, 
therefore,  the  plaintiff  agreed  to  the  defendant's  receiving 
the  money  on  the  terms  imposed  by  Gilbert,  he  must  fail, 
because  he  has  brought  his  action  too  soon;  if  Gilbert 
paid  the  money  over  without  authority,  the  plaintiff  equally 
cannot  succeed,  because  he  ought  to  have  sued  Gilbert, 
and  not  the  defendant. 

GuRNBY,  B.,  concurred. 

Rule  absolute. 

(a)  4  B.  &  Adol.  611 ;  1  Nev.  &  M.  728. 
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Calland  V.  LoTD  and  Others. 
A.  having  re-     ASSUMPSIT  for  monev  had  and  received,  and  on  an 

ceived  a  sum 

of  money  be-  acoount  stated.  Plea,  non  assmnpserunt. — At  the  trial 
inrto  his  wife,  hefore  Maule,  B.,  at  the  last  Liverpool  Assizes,  the  facts 
gave  it  to  her     appeared  to  be  as  follows : — 

to  take  care  of.      ^^ 

The  wife,  with-  The  plaintiff  was  a  warehouseman  at  Manchester,  and 
kdge,  deposited  had  married,   in  June,  1836,  the  widow  of  one  James 

Ihi  MmrJf  '°  ^^^^^  ^y  ^^^™  *®  ^^  ^  ^^y  ^^^>  Robert  Birch.  In 
her  son  by  a      February,  1837,  the  fether  of  the  plaintiff's  wife  died, 

former  mar- 
riage, who  was    having  made  a  will,  under  which  the  plaintiff  became  en- 

and*took  "from  titled  to  receive  her  share  of  his  property,  amounting  to 
Lccouml^bi"  *"  *''*'-^  ^^  which  was  paid  to  the  plaintiff  in  August,  1837. 
receipt  in  her  He  deposited  300/.  of  the  money  in  the  bank  of  Messrs. 
bearing  in-'  Hcywood  &  Co.  at  Manchester,  and  gave  the  rest  to  his 
tTa"uirbMkers  ^^^  to  take  csre  of.  On  the  28th  of  August,  the  wife, 
wereUabieto  ^thout  the  plaintiff's  knowledge,  took  a  50/.  Bank  of 
amount,  in  an  England  uote,  part  of  this  73/.,  and  on  the  same  day  paid 
ney^had^andre-  that  amount  iuto  the  bank  of  the  defendants,  Messrs. 
ceivcd.  Jones,  Loyd,  &  Co.,  in  the  name  of  her  son ;  and  the  de- 

fendants gave  her  an  accountable  receipt  in  his  name, 
bearing  interest,  which  she  kept.  Robert  Birch,  the  son, 
was  at  that  time  about  twelve  years  old.  The  plaintiff, 
having  discovered  the  deposit  of  the  note  with  the  defend- 
ants, demanded  the  money  from  them ;  and  on  their  re- 
fuBBi.  to  pay  it,  the  present  action  was  brought.  It  was 
contended  for  the  defendants,  that  they  having  received 
the  money  upon  a  contract,  whereby  they  were  to  be 
accountable  for  it  to  the  infant,  Robert  Birch,  the  plaintiff 
could  not  recover  it  as  money  had  and  received  to  his  use. 
The  learned  Judge  overruled  the  objection,  but  gave  the 
defendants  leave  to  move  to  enter  a  nonsuit ;  and  a  verdict 
having  been  found  for  the  plaintiff,  TomHnsofij  in  Michael- 
mas Term,  obtained  a  rule  nisi,  pursuant  to  the  leave 
reserved;  against  which. 
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CrestweU  and  Addison  now  shewed  cause. — ^The  plain-  Are*,  pf  Pifw, 
tiff  IB  clearly  entitled  to  recover  in  tbia  action.  The  fact 
that  this  money  was  placed  in  the  hands  of  the  defendants 
by  a  person  having  no  right  to  do  so,  and  her  taking  the 
receipt  in  the  name  of  another,  cannot  affect  the  plaintiff's 
title  to  sue  for  it.  If  this  had  been  a  specific  chattel,  and 
the  wife,  without  the  husband's  authority,  had  delivered 
it  to  the  defendants,  and  obtained  firom  them  an  acknow- 
ledgment that  it  was  held  for  a  third  party,  would  that  be 
any  answer  to  an  action  of  trover  at  the  suit  of  the  plain- 
tiff? The  note  deposited  is  admitted  to  be  the  plaintiff's 
property;  he  might  have  sued  in  trover,  if  he  could  iden- 
tify it ;  if  not,  he  has  equaUy  a  right  to  sue  for  money  had 
and  received ;  and  the  promise  of  the  defendants,  to  hold  it 
for  another  person,  cannot  exonerate  them  firom  responsi- 
bility to  the  real  owner.  [Lord  Abinger,  C.  B. — Suppose 
a  man  had  money  in  his  hands  to  pay  to  a  particular  per- 
son, and  he  paid  his  own  debt  with  it ;  coidd  the  owner 
bring  money  had  and  received?]  Perhaps  not;  but  this 
is  a  different  case :  here  the  money  is  placed  in  the  hands 
of  parties  having  no  title  to  it,  they  agreeing  to  hold  it  for 
the  benefit  of  another  party  having  no  title;  in  such  case 
the  real  owner  may  recover  it.  Daum  v.  Hatting  (a),  (the 
authority  of  which  is  unimpeached  upon  the  point  for  which 
it  is  now  cited),  is  expressly  in  point.  There  the  owner  of 
a  cheque,  who  had  lost  it  by  accident,  was  held  to  be  enti- 
tled to  recover  the  amount  of  it  back,  as  money  had  and 
received,  from  a  shopkeeper  to  whom,  five  days  after  the 
loss,  it  had  been  paid  by  a  third  party  in  payment  for  goods 
sold,  the  juiy  having  found  negligence  in  the  defendant. 
[Lord  Abinger,  C.  B. — ^There  the  cheque  remained  the 
plaintiff's  property  when  in  the  hands  of  the  defendant, 
and  might  have  been  recovered  in  trover.  Aldersan,  B. — 
Is  there  any  evidence  here  of  the  identity  of  the  note  ?    Is 

(a)  4  B.  &  Cr.  330;  6  D.  &  R.  455. 
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St^  tf  p/«M,  there  anything  to  shew  that  the  wife  might  not  hare 


1840. 


changed  it  and  got  money  for  it^  and  paid  in  the  money?] 
Even  assuming  that  she  did,  the  defendants  can  have  no 
right  to  retain  it;  she  had  no  power  to  make  any  contract 
on  behalf  of  her  son ;  he  could  give  her  no  authority  to 
do  so,  and  he  alleges  no  title  of  his  own  to  the  money. 
The  defendants  not  having  any  title  in  themselyes,  nor 
claiming  to  hold  for  another  who  has  title,  the  law  implies 
a  contract  to  repay  the  money  to  the  real  owner.  [Lord 
AbmgeTy  C.  B. — If  the  wife  had  paid  in  the  money  in  her 
own  name,  the  husband  clearly  could  recover :  if  she  paid 
it  in  as  the  agent  of  A.  B.,  he  could  not ;  then,  if  she  pay 
it  in,  assuming  to  be  the  agent  of  A.  B.,  but  not  being  so 
in  fact,  the  question  is,  can  the  husband  recover,  the  de- 
fendants having  made  a  contract?]  The  fallacy  is  in  sup- 
posing that  there  is  any  binding  contract;  in  order  to 
establish  that,  the  defendants  must  shew  that  the  party 
depositing  was  competent  to  contract  with  them.  The 
plaintiff,  the  real  owner,  has  never  authorized  the  de- 
fendants to  receive  the  money  to  Birch's  use.  Stephens 
V.  Badcock  (a),  which  may  be  cited  on  the  other  side,  is 
clearly  distinguishable,  on  the  ground  that  there  the  de- 
fendant received  the  money  as  the  servant  and  agent  of 
his  master,  to  whom  alone  he  could  be  accountable  for  it. 
But  Stead  v.  TherrUtm  (A),  there  cited,  is  a  distinct  autho- 
rity for  the  plaintifip.  There  it  was  held,  that  a  party  hav- 
ing money  in  his  hands  which  he  received  on  account  of 
a  bankrupt's  estate,  in  the  character  of  agent  to  a  for- 
mer assignee,  who  was  insane  when  the  money  was  re- 
ceived, must  account  for  it  as  money  had  and  received  to 
the  new  assignee,  since  he  could  not  derive  any  authority 
from  a  party  who  was  incompetent  in  law  to  appoint  any 
agent.  Here  the  defendants  could  have  no  authority  from 
the  infant;  they  receive,  therefore,  merely  as  strangers. 

(a)  3  B.  &  Add.  355.  (6)  3  fi.  &  Adol.  357,  n. 


HILARY   TEBMj    3   VICT.  29 

Si$n8  y.  Briitam  (a)  was  a  similar  case  in  principle  to  Bsek.  of  pieat, 
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Stephens  v.  Badcock,  and  was  decided  on  the  same  ground. 

If  the  plaintiff  here  had  assented  to  the  defendants'  enter- 
ing into  a  contract  to  hold  for  Birch^  that  case  would  be 
applicable  to  the  present.  The  plaintiff  is  not  bound  to 
shew  that  trover  would  lie,  but  if  it  would,  he  may  waive 
the  tort,  and  sue  for  money  had  and  received;  per  Lord 
TenterdeUy  C.  J.,  in  Buchanan  v.  Flndlay  (d).  In  Clarke  v. 
Shee  (c)^  it  was  expressly  held  that  an  action  for  money 
had  and  received  would  lie  by  the  true  owner  of  money  or 
notes,  against  a  third  person  into  whose  hands  they  had 
come  iiial&  fide,  provided  their  identity  could  be  traced 
and  ascertained ;  in  which  case,  therefore,  trover  would  have 
lain  also.  The  defendants,  if  called  upon  for  payment  by 
the  infant,  could  have  set  up  the  plaintiff's  title  as  a  de- 
fence :  Solomons  v.  BatA  of  England  (d) .  In  Hudson  v.  Ro- 
binaon  (e).  Lord  EUenborough  says,  '^  An  action  for  money 
had  and  received  is  maintainable  wherever  the  money  of 
one  man  has,  without  consideration,  got  into  the  pocket 
of  another.''  That  clearly  includes  the  present  case. — 
They  referred  also  to  Collins  v.  Martin  (/),  and  lAttlewood 
V.  WUUama  (jff). 

TomUnson,  contra. — It  is  not  necessary,  on  behalf  of  the 
defendants,  to  argue  upon  what  would  have  been  the  case 
if  this  had  been  an  action  of  trover.  The  plaintiff  has 
elected  to  sue  upon  an  implied  contract  for  money  had 
and  received;  if  that  implied  contract  have  been  super- 
seded by  an  express  contract  with  another  person,  he  can- 
not recover.  The  cases  oiDown  v.  Hailing,  Gillr.  Cubitt  (A), 
and  others,  relating  to  the  recovery  of  lost  or  stolen  secu- 


(«)  4  B.  &  Adol.  375 ;  2  Nev.  &  (d)  13  Eaet,  135. 

M.  594.  (e)  4  M.  &  Selw.  478. 

(6)  9  B.  &  Cr.  747 ;  4  Man.  &  (/)  1  Bos.  &  P.  648. 

R.  593.  (g)  6  Taunt.  277. 

(c)  Cowp.  199.  (A)  3B.&Cr.466;  5D.&R.324. 
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jbmA.  9f  Pkat,  rities^  have  been  much  narrowed  by  later  decisions;  and 
the  rule  now  is^  that  such  gross  negUgence  must  be  shewn 
as  is  evidence  of  mala  fides  in  the  person  receiving  them : 
Crook  y.  Jadis  {a),  Backhouse  v.  Harrison  {b).  Here^  so  &r 
as  the  defendants  are  concerned^  all  firaud  is  excluded;  the 
only  firaud  alleged  is  in  the  conduct  of  the  wife.  This 
must  undoubtedly  be  taken  to  have  been  the  plaintiff's 
money  when  paid  in  by  her^  although  it  may  be  observed^ 
that  she  was  the  meritorious  cause  of  his  becoming  pos- 
sessed of  it^  and  would  have  been  entitled  to  a  settlem^it 
in  equity.  But  then  the  defendants  have  entered  into  a 
contract  with  a  third  party^  by  which  they  are  bound  to 
pay  the  money  over  to  him^  and  that  express  contract 
supersedes  the  implied  contract  on  which  the  plaintiff  re- 
lies. [Lord  Abtnger^  C.  B. — ^That  is  the  pinch  of  the  case  ; 
can  you  satisfy  us  that  there  is  a  binding  contract  to  pay 
it  over  to  the  infant?]  They  give  an  accountable  receipt 
in  his  name.  A  contract  made  by  another  for  the  benefit 
of  an  infant  is  binding.  Supposing  him  not  to  receive  the 
money  until  he  comes  of  age^  if  he  then  adopt  the  contract^ 
the  plaintiff  may  have  a  remedy  against  him ;  but  would 
the  defendants  have  any  defence  to  an  action  by  him? 
[Lord  Abinger,  C.  B. — ^This  is  not  a  contract  made  for  the 
benefit  of  the  infant^  but  a  firaudulent  gift  made  to  him.] 
Whosever  money  it  is  in  fact^  if  a  banker  bon&  fide^  on 
the  representation  that  it  is  the  money  of  A.  B.^  enter 
into  a  contract  to  pay  it  to  A.  B.^  he  is  bound  by  that 
contract.  The  true  principles  of  law^  as  to  the  situation 
of  a  banker^  are  laid  down  in  Sims  v.  Brittain  and  Sifns  v. 
Bond  (c).  In  the  former  case,  Parke^  J.,  in  delivering 
the  judgment  of  the  Court,  says — ''Although  the  concur- 
rence of  one  of  the  plaintiffs  was  necessary  to  enable  the 
defendants  to  receive  the  money  from  the  East  India  Com- 

(a)  5  B.  &  Adol.  909 ;  3  Nev.  &  (h)  5  B.  &  Adol.  1098 ;  3  Nev. 

M.  257.  &M.  188. 

(c)  5  B.  &  Adol.  389 ;  2  Nev.  &  M.  608. 
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pany^  yet  it  was  received  by  the  defendants  as  the  agents  ^Sxeh,  •/  Pleat, 
of  G.,  and  they  by  such  receipt  became  accountable  to  him  - 

for  it."  In  Carr  v.  Carr  {a),  Sir  fF.  Grant,  M.  R.,  held  Calland 
that  money  paid  into  a  banker's  was  not  a  deposit^  but  Lotd. 
became  a  debt  to  the  payer^  and  would  pass  as  such  under 
his  will.  [Lord  Abrnger,  C.  B. — It  is  rather  a  fiallacy  to 
put  forward  a  defence  for  the  defendants  as  bankers;  they 
appear  rather  trustees  for  the  infant:  he  cannot  draw 
a  cheque  till  of  age.]  But  he  may  bring  an  action. 
It  is  the  same  as  if  A.  intrusted  his  money  to  B.,  who 
opened  an  account  with  it  in  his  own  name  at  a  banker's^ 
the  banker  acting  bon&  fide.  Clarke  v.  8hee  is  distin- 
guishable^ because  there  the  money  was  received  mal& 
fide^  the  contract  on  which  it  was  received  being  avoided 
by  statute.  [Aldersan,  B. — That  is,  there  was  no  con- 
tract :  is  there  any  here?]  Yes,  a  contract  made  by  the 
wife  on  behalf  of  the  infant,  to  whom  the  defendants 
have  attorned. 

Lord  Abinger,  C.  B. — This  rule  was  granted  on  the 
supposition  that  some  contract  existed,  by  which  the  de- 
fendants, the  bankers,  were  bound  to  pay  over  this  money 
to  another  person  than  the  plaintiff.  There  is  no  doubt, 
that  if  I  pay  money  to  A.,  who  pays  it  to  his  banker  to 
his  own  account,  without  notice,  I  cannot  recover  it  from 
the  banker;  and  for  some  time  I  doubted  whether  there 
was  not  in  this  case  a  lawful  contract  to  biad  the  defend- 
ants. [His  Lordship  stated  the  facts  of  the  case,  and 
proceeded]  : — ^The  question  is,  whether  the  bankers,  when 
the  plaintiff  has  given  them  notice  that  it  is  his  mo- 
ney, have  a  right  to  set  up  the  jus  tertii.  The  answer  is, 
that  there  is  no  jus  tertii :  it  is  admitted  that  the  money 
is  the  plaintiff's,  and  the  defendants  are  merely  setting 
up  an  unlawful  title  in  answer.     If  this  were  allowed,  it 

(a)  Cited,  1  Mer.  541. 
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Calland 

V, 
LOYD. 


Enk,  rf  Pleat,  would  be  a  redpe  for  every  woman  who  gets  possession  of 
'  '  her  husband's  money,  to  go  and  make  a  provision  out  of  it 
for  her  minor  children.  The  case  set  up  for  the  defendants 
is  answered  by  this,  that  there  is  no  contract  to  bind  them. 
The  wife  was  not  the  agent  of  her  husband,  nor  had  she 
any  right  to  make  a  deposit  for  the  infant,  who  could  give 
her  no  authority.  It  is  preposterous  to  suppose,  that  al- 
though the  son  can  have  no  right  to  receive  the  money 
when  he  comes  of  age,  nor  can  draw  a  cheque  in  the  mean- 
time, yet  the  bankers  have  a  right  to  keep  it  from  the  true 
owner  for  nine  years.  I  am  of  opinion,  therefore,  that 
there  is  no  colour  for  making  the  rule  absolute. 


Alderson,  B. — I  am  of  the  same  opinion.  If  the  money 
had  been  received  by  the  defendants  under  a  contract,  I 
am  not  prepared  to  say  that  the  plaintiff  could  recover; 
but,  in  truth,  there  is  no  contract  with  the  defendants  on 
behalf  of  Birch. 


Gurnet,  B.,  concurred. 


Rule  discharged. 


After  action 
brought  upon 
an  attorney's 
bill  containing 
any  taxable 
item,  the  Court 
will  refer  it  to 
taxation,  with- 
out requiring 
from  the  de- 
fendant an  un- 
dertaking to 
pay  the  amount 
found  on  tax- 
ation to  be  due, 
or  imposing  any 
other  terms 
upon  him. 


Williams  v.  Grifpith. 

JL  HIS  was  an  action  on  an  attorney's  bill. — ^After  the 
declaration  was  delivered,  and  before  plea  pleaded,  Onrnip- 
tony  for  the  defendant,  obtained  a  rule  to  shew  cause  why 
the  plaintiff's  bill  of  costs  should  not  be  referred  to  the 
Master  for  taxation,  and  why  the  plaintiff  should  not  give 
credit  upon  oath  for  all  sums  received  by  him  from  or  to 
the  use  of  the  defendant,  without  the  defendant's  being 
required  to  enter  into  the  usual  undertaking.  It  appeared 
from  the  affidavits  that  part  of  the  bill  was  of  above  six 
years'  date.  The  bill  contained  several  items  for  business 
done  in  actions  in  this  Court. 
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Jervis  and  Webby  shewed  cause. — ^The  defendant  is  not  Exek.  rf  pum, 

1840 
entitled  to  this  rule.    The  application  is  made  on  the  - 

authority  of  Waison  v.  Postan  (a),  in  which  this  Court  Williams 
hdd^  that  after  an  action  brought  on  an  attorney's  bill,  Griffith. 
the  Ck>urt  or  a  Judge  may  order  it  to  be  taxed,  without 
requiring  from  the  defendant  an  undertaking,  pursuant  to 
the  statute  2  Geo.  2,  c.  23,  s.  23,  to  pay  the  amount  taxed. 
That  case  is  not  very  fully  reported,  and  it  does  not  appear 
whether  the  bill  there  contained  any  taxable  item  or  not. 
The  Court  proceeded  upon  the  ground  that  they  had  a 
jurisdiction  at  common  law  over  the  taxation  of  attor- 
nies'  biUs,  independently  of  the  statute ;  and  the  same  was 
laid  down  in  Wilson  v.  Gutteridge  (i).  But  in  Dagky  t. 
Kentish  (c),  (which  was  decided  before,  though  not  cited 
in,  Watson  v.  Postan),  the  Court  of  King's  Bench  expressly 
refused,  even  after  action  brought  on  an  attorney's  bill, 
which  contained  no  taxable  item,  to  send  it  for  taxation. 
The  authority  of  that  case  appears  to  have  been  admitted 
in  Jones  t.  Bywater  (d).  And  it  is  now  settled  by  many 
subsequent  cases,  that  the  Courts  have  no  authority  to 
refer  a  bill  for  taxation,  at  least  before  action  brought,  ex- 
cept under  the  provisions  of  the  statute :  Chdterbuck  v. 
Combes  {e),  Ex  parte  Bowks  (/),  Doe  d.  Palmer  v.  Roe  {g). 
And  there  can  be  no  reason  why  the  attorney  should  be  in 
a  worse  condition,  after  the  defendant  has  neglected  to 
pay  the  bUl  within  the  month,  and  driven  him  to  com- 
mence an  action.  If  the  Court,  then,  have  no  jurisdiction 
but  under  the  statute,  they  must  carry  out  all  the  terms 
of  it,  and  require  the  undertaking  mentioned  in  it.  But 
at  all  events,  the  plaintiff  ought  to  have  the  security  which 

(a)  2  C.  &  J.  370.  (e)  5  B.  &  Adol.  400 ;  2  Nev.  & 

(&)  3  B.  &  C.  158 ;  4  D.  &  R.      M.  209. 

736.  (/)  1  Bing.  N.  C.  632  ;  1  Scott, 

(e)  2  B.  &  Adol.  413  ;  1  Dowl.      583. 

P.  C.  381 .  (g)  4  Dowl.  P.  C.  95. 

(d)  2  C.  &  J.  371. 

VOL.  VI.  D                                                M.  W. 
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Etek.  of  Pkoi,  existed  before  the  statute,  as  stated  by  Mr.  Tidd  {a),  viz. 
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that  the  amount  of  the  bill  should  be  brought  into  Court 
WiLLiAMi  [Aldermm,  B. — ^There  are  many  cases  in  equity  as  to  the 
GEirriTH.      power  of  the  Courts  over  solicitors  and  their  bills,  but 

none  of  them  are  referred  to  in  Dagley  v.  JCim/uA.]     Mr. 

Tidd  refers  to  an  anonymous  case,  2  Ves.  451,  in  support 

of  the  position  above  stated. 

CreMwell  and  Crompton^  contra. — The  rule  as  to  the 
authority  of  the  Courts  in  such  a  case  as  this,  was  laid 
down  long  before  the  passing  of  the  2  Gteo.  2,  c.  23,  in 
8pringett  v.  Springett  (6),  where  it  is  said,  that  there  shall 
be  no  rule  to  tax  an  attorney's  bill,  utUess  an  action  be 
depending  thereon;  and  the  reason  is,  that,  after  action 
brought,  the  Court  have  jurisdiction  over  the  cotcse,  and 
may  do  in  it  what  appears  to  them  reasonable  and  just. 
There  is  nothing  to  shew  that,  as  a  condition  of  such  tax- 
ation, the  defendant  is  to  be  deprived  of  any  defence  he 
may  have  to  the  action.  According  to  the  present  practice, 
the  Courts  do  not  permit  the  reasonableness  of  the  bill  to 
be  inquired  into  at  Nisi  Prius.  It  would  be  most  unjust, 
therefore,  that  the  defendant  should  be  deprived  of  the 
opportunity  of  such  an  inquiry  before  the  Master,  or  should 
have  it  only  on  the  condition  of  giving  up  some  defence. 
The  practice  at  Nisi  Prius  could  never  have  been  sup- 
ported, unless  the  items  of  the  bill  could  have  been  investi- 
gated before.  Dagley  v.  Keniiih  is  distinguishable,  because 
there  the  bill  contained  no  taxable  item,  and  the  defendant 
might  have  gone  into  the  items  at  Nisi  Prius.  There  is  no 
case  which  impugns  the  authority  of  Watson  v.  Postan, 
and  that  case  is  directly  in  point  for  the  defendant.  [Alder- 
MOUy  B. — ^The  case  of  Dagley  v.  Kentish  may  perhaps  stand, 
on  the  ground  that  there  the  bill  contained  no  taxable 
item,  and  was  therefore  on  the  same  footing  as  a  trades- 

(a)  1  Tidd'n  Prac.  325.  (6)  1  Salk.  332. 
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man's  bill :  the  officers  of  the  Court  would  have  no  peculiar  Bwek.  cf  PUai, 
knowledge  on  the  subject  of  it.    It  is  important  that  there     -  i\^'   - 
should  be  a  settled  practice  on  the  subject,  and  we  will     Williami 
therefore  take  time  to  consider  the  point,  and  confer  with      oeippith. 
the  other  Courts.] 

Cur.  adv.  vult. 
On  a  subsequent  day  in  the  term, 

Aldkbson,  B.,  said — ^We  have  conferred  with  the  other 
Courts  upon  this  case,  and  on  consideration  have  come 
to  the  conclusion,  that  the  rule  laid  down  in  the  case  of 
Dagley  v.  Kentish  should  be  adhered  to  in  all  cases  where 
the  bill  contains  no  taxable  item;  but  that  where  the  bill 
contains  taxable  items,  the  Court  have  authority,  after 
action  brought,  to  refer  it  for  taxation,  without  requiring 
any  admission  of  liability  on  the  bill,  or  calling  upon  the 
defendant  to  abandon  any  defence  which  he  may  have  at 
Nisi  Frius.  If  the  question  were  res  integra,  we  should 
have  been  much  disposed  to  have  decided  otherwise  even 
in  the  case  of  Dagky  v.  Kentish ;  but  as  it  is,  we  adhere  to 
that  dedsion. 

Parkb,  B.,  who  was  not  present  during  the  whole  of  the 
argument,  added — ^The  constant  practice,  ever  since  I  have 
been  in  the  profession,  has  been  in  accordance  with  the 
role  now  laid  down :  and  it  would  be  the  utmost  hardship 
on  the  defendant  if  it  were  otherwise,  because  he  is  pre- 
chided  from  disputing  the  items  of  the  bill  at  Nisi  Prius. 

Rule  absolute. 


d2 
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Exch.  of  Pleat, 
1840. 


Property  held 
by  a  party  in 
right  of  a  lien 
cannot  be 
taken  in  exe- 
cution. 

Inr  trover,  the 
declaration  al- 
leged that  the 
plaintiff  was 
lawfully  pos- 
sessed of  the 
goods  "  as  of 
his  own  pro- 
perty;" and 
the  replication, 
in  answer  to  a 
special  plea  in 
justification,  set 
up  a  right  to 
the  possession 
of  them  in  re- 
spect of  a  lien : 
— /feW,  that 
this  was  not  a 
departure. 


Lego  v,  Evans  and  Wheelton. 

1  ROVER  against  the  defendants,  as  sheriff  of  Middle- 
sex, to  recover  the  value  of  certain  pictures  and  picture- 
frames,  of  which  the  declaration  stated  that  the  plaintiff 
was  "lawfully  possessed  as  of  his  own  property.'* 

Plea,  that  before  the  defendants  converted  and  disposed 
of  the  said  goods  and  chattels,  one  William  Thompson  had 
sued  out  of  the  Court  of  her  Majesty  the  Queen,  before 
the  Barons  of  her  Exchequer  at  Westminster,  a  writ  of 
fieri  facias,  directed  to  the  sheriff  of  Middlesex,  command- 
ing him  of  the  goods  and  chattels  of  the  plaintiff,  to  levy, 
&c. ',  and  that  by  virtue  of  that  writ  they  the  defendants, 
being  such  sheriff  as  aforesaid,  seized  and  took  in  execu- 
tion the  said  goods  and  chattels,  for  the  purpose  of  levying 
the  monies  so  directed  to  be  levied,  which  was  the  conver- 
sion in  the  declaration  mentioned. 

Replication,  that  before  the  said  time  when  &c.  in  the 
declaration  mentioned,  to  wit,  on  &c.,  one  David  Williams, 
being  then  lawfully  possessed  as  of  his  own  property  of 
the  said  goods  and  chattels  in  the  declaration  mentioned, 
delivered  the  same  to  the  plaintiff,  for  the  purpose  of  the 
plaintiff,  in  the  way  of  his  trade  of  a  carver  and  gilder, 
which  he  then  carried  on,  performing  certain  work  and 
labour  upon  the  said  goods  and  chattels,  and  supplying 
certain  materials  for  the  same ;  and  the  plaintiff  then  had 
and  received  the  said  goods  and  chattels  for  the  purposes 
aforesaid,  and  in  the  way  of  his  said  trade  or  business  then 
performed  upon  the  said  goods  and  chattels  certain  work 
and  labour,  and  supplied  certain  materials  for  the  same,- 
in  respect  of  which  said  work,  labour,  and  materials,  the 
said  D.  Williams  then  became  and  was,  and  from  thence 
hitherto  has  been,  and  still  is  indebted  to  the  plaintiff  in  a 
large  sum,  to  wit,  311/.  ISs.  5rf. :  and  the  plaintiff  further 
says,  that  after  the  said  goods  and  chattels  were  so  delivered 
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to  him  as  aforesaid^  and  whilst  they  remained  in  his  pos-  A^cA.  o/  puom, 
session^  and  before  the  said  time  when  &;c.,  to  wit^  on  &c., 
it  was  agreed  between  the  plaintiff  and  the  said  D.  Wil- 
liams, that,  in  consideration  that  the  plaintiff,  at  the  re- 
quest of  the  said  D.  W.,  would  draw  and  indorse  for  the 
use  of  the  said  D.  W.,  certain  bills  of  exchange,  the  plain- 
tiff should  have  a  right  to  hold  the  said  goods  and  chattels 
for  securing  the  payment  by  the  said  D.  W.  of  such  bills 
of  exchange :  and  the  plaintiff  says,  that  afterwards,  in 
pursuance  of  the  said  agreement,  and  before  the  said  time 
when  &;c.,  to  wit,  on  the  respective  dates  of  the  said  bills 
in  that  plea  after  mentioned,  he  the  plaintiff,  at  the  request 
of  the  said  D.  W.,  and  for  Ids  use,  drew  and  indorsed  cer- 
tain bills  of  exchange,  to  wit,  &c.,  (setting  out  three  bills 
drawn  by  the  plaintiff  upon  and  accepted  by  the  said  D. 
W.,  for  the  several  sums  of  £55,  jE50,  and  £40,  and  pay- 
able to  the  order  of  the  plaintiff,  one  at  two,  and  the  other 
at  three  months  after  date  respectively),  which  said  several 
bills,  from  the  time  they  were  so  drawn  and  indorsed  as 
aforesaid   continually  until  the  said  time  when  &;c.,  re- 
mained and  still  remain  wholly  unpaid  by  the  said  D.  W. : 
and  the  plaintiff  further  says,  that  from  the  time  the  said 
goods  and  chattels  were  delivered  to  the  plaintiff  as  in  that 
plea  aforesaid,  until  the  conversion  thereof  in  the  declar- 
ation mentioned,  the  said  goods  and  chattels  remained  in 
the  possession  of  the  plaintiff,  and  that  he  the  plaintiff, 
before  and  at  the  said  time  when  &c.,  had,  and  but  for  the 
said  conversion  thereof  would  still  have  had,  a  lien  upon 
the  said  goods  and  chattels  for  the  aforesaid  sum  so  due  to 
the  plaintiff  for  the  said  work,  labour,  and  materials,  and  a 
right  to  hold  the  said  goods  and  chattels  for  securing  the 
payment  by  the  said  D.  Williams  of  the  said  bill  of  ex- 
change: and  the  plaintiff  in  fact  further  says,  that  by 
means  of  the  premises  in  this  plea  mentioned,  and  of  the 
said  hen  and  right  to  hold  the  said  goods  and  chattels,  and 
in  no  other  manner  whatsoever,  the  plaintiff,  at  the  time 
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Are*.  0/  PUatt  of  the  Said  oonvenioii  of  the  said  goods  and  chattels  as  in 

.     ^*  ^    the  dechuration  mentioned,  was  possessed  of  the  said  goods 

Lcoo        and  chattels  as  in  the  decUnation  also  mentioned;  of  sQ 

ErAVf.       which  premises  in  this  plea  aforesaid  the  defendants,  befine 

and  at  the  time  they  seized  and  took  in  execution  the  said 

goods  and  chattels  as  in  the  said  plea  allied,  had  fdQ 

notice. — Verification. 

Special  demurrer,  assigning  for  cause,  that  the  replicatian 
was  a  departure  firom  the  declaration;  that  it  did  not  ap- 
pear that  the  plaintiff  had,  by  reason  of  the  conTenion, 
sustained  any  damage  for  which  an  action  was  maintainable, 
or  that  the  sheriff,  by  seizing  the  goods,  had  deprived  the 
plaintiff  of  his  lien  thereupon. 

Kennedy  J  in  support  of  the  demurrer. — The  question  is, 
whether  the  sheriff  is  justified  in  seizing  in  execution  pro- 
perty in  which  a  party  has  a  lien.  There  is  no  precedent 
for  seizing  property  of  that  description;  but  there  are 
cases  analogous  in  principle,  and  which  shew  that  it  is  no 
objection  that  a  party  has  only  a  limited  interest,  and  not 
the  sole  property  in  the  goods.  Thus,  it  has  been  held 
that  a  sheriff  is  justified  in  seizing  partnership  property,  on 
a  judgment  and  execution  against  one  of  the  partners : 
Hey  don  v.  Hey  don  (a) :  though  the  execution  creditor  takes 
only  the  interest  of  that  partner  in  the  property,  which 
interest  is  his  share  of  the  surplus,  subject  to  all  the  part- 
nership accounts:  DaUony. Morrison  (i),  Taylor  v.  ¥ield${c). 
So,  a  sheriff  may  take  goods  which  have  been  let  to  hire  for 
a  term :  Dean  v.  Whiitaker  (rf),  IhiffeU  v.  SpoUimoode  (e). 
And  although  the  owner  of  the  goods  may  maintain  an 
action  on  the  case  against  him  if  he  sells  the  entire  pro- 
perty of  such  goods,  that  is  only  in  case  the  owner,  as  soon 


(a)  1  Salk.  302.  (e)  14  Yes.  396. 

(6)  17  Yes.  103;  1  Rose,  213.  (<0  1  C.  &  P.  347. 

(0  3  C.  &  P.  435. 
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as  the  goods  are  seised,  apprizes  the  sheriff  that  the  goods  Ssek.  0/  PUoi, 
were  lent  for  a  term  only,  in  order  that  he  may  know  that 
the  sheriff  had  only  a  right  to  sell  the  qualified  property 
which  the  hirer  had  in  them.  And  in  Dvff^U  v.  Spottis- 
tDoode,  it  WBJB  held  that  the  action  is  not  maintainable  if  it 
appears  that  the  sheriff  has  not  sold,  which  was  the  ease 
here.  A  person  who  hires  goods  has  a  qualified  right  to 
the  possession  of  them  for  a  limited  time  only;  and  the 
same  right  exists  in  the  case  of  a  lien,  where  the  party 
entitled  to  the  lien  has  a  right  to  retain  the  chattel  only 
imtil  the  debt  is  satisfied.  The  sheriff  was  theref<>re  right 
in  seizing  the  goods  in  question.  But,  secondly,  the  repli- 
cation is  bad,  as  being  a  departure  from  the  declaration. 
The  declaration  alleges  that  the  plaintiff  was  possessed  of 
the  goods  SB  of  his  own  property;  but  the  replication  sets 
up  a  mere  right  to  the  possession  on  the  ground  of  having 
a  lien  on  them,  which  is  a  departure  from  the  declar- 
ation. 

Mellor,  contra. — It  is  a  general  principle  of  law  that  a 
sheriff  can  seize  such  chattels  only  as  he  can  seU :  Com. 
Dig.  Execution  (C.  4.)  Before  the  recent  stat.  1  &  2  Vict, 
c.  110,  a  sheriff  could  not  seize  money  or  bank-notes,  bills 
of  exchange,  &c.,  or  other  securities  for  money;  but,  by 
the  12th  section  of  that  act,  he  may  now  do  so.  The  law 
of  lien,  however,  remains  as  it  was  before  the  passing  of 
that  act.  A  lien  is  a  right  in  a  person  to  hold  the  pos- 
session of  property  until  his  demand  be  satisfied;  but  as 
soon  as  the  holder  parts  with  or  relinquishes  the  possession 
of  the  property,  the  lien  ceases  to  exist :  Montague  on 
Lien,  1.  A  person  entitied  to  a  lien  cannot  sell  the  sub- 
ject-matter of  it,  except  where  the  keeping  of  the  property 
is  attended  with  expense,  as  in  the  case  of  a  horse.  Thus, 
in  the  Hosiler^s  case  (a),  it  is  said  by  Popham,  C.  J.,  "  that 

(a)  Yelv.  66. 
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£xeh.  of  Pleas,  if  a  man  brings  his  horse  to  an  inn.  and  leaves  him  there 

1840 

in  the  stable,  withont  any  special  agreement  what  to  pay, 

there  the  innholder  is  not  bound  to  deUver  the  hone  till 

the  party  and  owner  has  defrayed  his  charge  for  the  horse, 

bnt  he  may  justify  the  detainer  of  the  horse  for  his  food 

and  keeping;  and  after  the  horse  has  eat  as  much  as  he  is 

worth,  the  innholder,  upon  a  reasonable  praisement,  may 

sell  him,  and  it  is  a  good  sale  in  law/'  ...  ^'  So,  if  a  tailor 

has  my  apparel  to  make,  and  he  makes  it  accordingly,  he 

is  not  obliged  to  deliver  it  until  he  is  paid  for  the  making 

of  it;  but  although  in  that  case  he  may  detain  till  he  is 

paid,  yet  for  default  of  payment  he  cannot  sell  it,  as  in  the 

other  case  he  may  sell  the  horse :  the  reason  is,  because 

the  keeping  of  the  horse  is  a  charge,  because  he  eats ;  but 

the  keeping  of  the  apparel  is  not  any  charge.     And  this 

the  whole  Court  agreed  to.''  There  is  a  distinction  between 

a  pledge  of  goods  by  way  of  security,  and  the  ordinary 

case  of  lien :  in  the  former  case,  the  pawnee  may  sell  in 

default  of  payment.    That  was  so  held  by  Gibbs,  C.  J.,  in 

Pothonier  v.  Dawson  (a) :  but  the  distinction  between  that 

and  the  case  of  lien  was  distinctly  recognised.    The  Chief 

Justice  says — '^  Undoubtedly,  as  a  general  proposition,  a 

right  of  lien  gives  no  right  to  sell  the  goods;  but  when  goods 

are  deposited  by  way  of  security,  to  indemnify  a  party  against 

a  loan  of  money,  it  is  more  than  a  pledge :  the  lender's 

rights  are  more  extensive  than  such  as  accrue  under  an 

ordinary  lien  in  the  way  of  trade."   In  Jacobs  v.  Latour  (i), 

it  was  held  that  a  party  who,  having  a  lien  on  goods,  causes 

them  to  be  taken  in  execution  at  his  own  suit,  loses  his 

lien  thereby,  although  the  goods  are  sold  to  him  under 

the  execution,  and  are  never  removed  off  the  premises. 

[Parke,  B.,  referred  to  Capper  v.  Dickinson  (c),  where  it 

was  held  that  a  pawnee  might  sell  goods  pawned  to  him.] 


(a)  Holt  8  N.  P.  C.  383.  (b)  5  Biiig.  130 ;  2  M.  &  P.  20. 

(c)  1  Roll.  Rep.  215. 
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In  Com.  Dig.  tit.  Execution  (C.  4.)  it  ia  said,  "  So,  the  Bteh.  rf  PUat, 
sheriff  cannot  take  goods  in  pledge.^'  It  is  laid  down  dis- 
tinctly in  the  books  of  practice,  that  a  sheriff  cannot  seize 
what  he  cannot  sell  (a).  A  lien  is  a  mere  personal  right, 
which  cannot  be  made  available  to  any  other  person ;  for 
aa  soon  as  the  possession  is  parted  with  by  the  person  hav- 
ing the  lien,. it  is  gone  altogether :  it  is  clear  it  is  not  as- 
signable. Unless  it  can  be  shewn  that  a  lien  can  be  made 
available  to  a  third  person,  it  follows  that  it  cannot  be  seized 
in  execution.  Then,  as  to  the  replication  being  a  departure, 
surely  a  person  having  this  right  might  declare  in  trover, 
allying  a  general  property,  and  yet,  on  a  subsequent 
pleading,  set  up  a  special  property,  sufficient  to  maintain 
trover:  it  is  not  inconsistent  with,  but  explanatory  of,  his 
interest.  IParke,  B. — It  is  not  a  departure.  Any  person 
having  a  right  to  the  possession  of  goods  may  bring  trover 
in  respect  of  the  conversion  of  them,  and  allege  them  to 
be  his  property.] 

Kennedy  J  in  reply. — ^The  dicta  in  the  books  which  have 
been  cited  refer  to  property  of  such  a  nature  as  to  be  in- 
capable of  sale — ^as,  for  instance,  bank-notes,  money,  &c. ; 
but  here  the  subject-matter  of  the  lien  might  be  sold. 
!Even  if  the  sheriff  had  no  right  to  sell  under  the  particular 
circumstances,  he  had  power  to  seize  and  retain  the  goods, 
with  a  view  to  compel  the  payment  of  the  debt. 

Parke,  B. — ^The  general  rule  of  law  is,  that  the  sheriff 
can  seize  only  such  things  as  he  can  sell.  That  rule 
of  law  stiU  remains,  except  so  far  as  it  has  been  modified 
by  the  act  of  1  &  2  Vict.  c.  110;  but  that  statute  does 
not  affect  the  present  case.  If  we  consider  the  nature 
of  a  lien,  and  the  right  which  it  confers,  it  will  be  evi- 

(a)  See  2  Tidd's  Prac.  1003;  Chit.  Archb.  426. 
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Sxeh.  of  PUas,  dent  that  it  cannot  fonn  the  snbject-matter  of  a  sak. 
>  ^  '■  ^  A  lien  is  a  personal  right,  which  cannot  be  parted  with, 
and  continues  only  so  long  as  the  possessor  holds  the 
goods.  It  is  clear,  therefore,  that  the  sheriff  cannot  sell 
an  interest  of  this  description,  which  is  a  mere  personal 
interest  in  the  goods.  The  case  is  quite  different  firom 
those  referred  to,  in  which  goods  were  let  on  hire  for  a 
certain  period,  because  there  the  person  hiring  them  has 
the  absolute  use  of  the  goods  for  a  particular  term,  and 
that  interest  may  be  disposed  of.  Here,  the  interest  cannot 
be  transferred  to  any  other  individual;  it  continues  only 
as  long  as  the  holder  keeps  possession  of  the  subject- 
matter  of  the  lien,  either  by  himself  or  his  servant.  Then, 
as  the  sheriff  cannot  sell,  neither,  by  the  general  rule  of 
law,  can  he  seize :  and  there  must,  therefore,  be  judgment 
for  the  plaintiff. 


Alderson,  B.,  and  Bolpe,  B.,  concurred. 

Judgment  for  the  plaintiff. 


Petbrs  v.  Flbming. 

1  HIS  was  an  action  of  debt  for  goods  sold  and  delivered, 
work  and  labour  done,  and  materials  found  and  provided, 
and  for  money  found  to  be  due  upon  an  accoimt  stated. 


To  a  declara- 
tion for  goods 
sold,  fire,  the 
defendant 
pleaded  his  in- 
fancy, to  which  The  defendant  pleaded,  first,  nunquam  indebitatus;  se- 
condly, infancy.  The  plaintiff  took  issue  on  the  first 
plea,  and  to  the  second  replied,  "  that  the  goods,  &;c.,  at 


the  time  of  the  sale  and  delivery  thereof,  were  necessaries 


replied  that 

the  goods  were 

neeesMttrie* 

suitable  to  the 

degree,  estate, 

and  condition 

of  the  defendant  i^^Ueld,  that  the  term  necetsarie*  included  such  things  as  were  useful  and 

suitable  to  the  state  and  condition  in  life  of  the  parly,  and  not  merely  such  as  are  requisite  for 

bare  subsistence. 

It  is  a  question  for  the  jury,  whether  the  articles  are  such  as  a  reasonable  person,  of  the  age 
and  station  of  the  infant,  would  require  for  real  use. 
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suitable  to  the  then  degree,  estate,  and  condition  of  the  Bsek.  «f  pum, 
defendant/'    The  rejoinder  traversed  that  allegation,  and 
thereupon  issue,  was  joined. 

The  cause  was  tried  before  Vaughan,  J.,  at  the  last 
Summer  Assizes  for  the  county  of  Cambridge,  when  it  ap- 
peared that  the  action  was  brought  to  recover  the  amount 
of  the  following  articles : — 

A  fine  gold  ring     -         -        - 
A  ring,  engraved  crest,  8:c. 
A  short  gold  watch-chain 
A  pair  of  pins  ... 

A  ring 

A  ring 

A  ring  repaired,  new  stone 


The  defendant  was  the  eldest  son  of  a  gentleman  of 
fortune  and  a  member  of  Parliament,  and  at  the  time 
when  the  goods  were  supplied,  and  the  work  was  done,  was 
an  undergraduate  of  the  University  of  Cambridge,  and 
resided  in  the  University.  The  learned  Judge  left  it  to 
the  jury  to  say  whether,  in  their  opinion,  the  articles  in 
question  were  necessaries  or  not,  and  they  found  that  they 
were ;  upon  which  the  learned  Judge  directed  them  to  find 
a  verdict  for  the  plaintiff  for  the  full  amount  claimed ;  but 
gave  the  defendant  leave  to  move  to  enter  a  nonsuit. 
Bigg$  Andrews  having,  in  last  term,  obtained  a  role  ac- 
cordingly, or  for  a  new  trial, 

Kelly  and  Byles  now  shewed  cause. — The  case  was  pro- 
perly left  to  the  jury,  and  they  have  come  to  a  correct 
condusion  in  finding  that  the  articles  in  question  were 
necessaries  for  a  person  in  the  defendant's  station  in  life. 
K  things  of  such  a  nature  are  necessaries  in  any  case,  they 
certainly  must  be  so  for  the  son  and  heir  of  a  gentleman 
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FmH.  of  Pleat,  of  foitune  and  a  member  of  Parliament.  The  juiy  are  the 
proper  judges  whether  the  quality  or  nature  of  the  orna- 
ments supplied  are  suitable  to  the  defendant's  rank  in  life. 
Hands  v.  Slaney  (a)  is  an  authority  to  shew  that  the  term 
'^  necessaries''  is  not  limited  to  the  bare  necessaries  of 
life^  but  extends  to  such  things  as  are  necessary  according 
to  the  station  and  degree  of  the  party;  and  it  was  there  held, 
that  a  minor,  a  captain  in  the  army,  was  liable  for  a  livery 
ordered  for  his  servant,  because  the  defendant  was  placed 
in  a  situation  of  life  which  required  such  an  attendant. 
Lord  Kenyan  there  says,  "  The  general  rule  is  clear,  tiiat 
infants  are  liable  for  necessaries  according  to  their  degree 
and  station  in  life."  In  the  present  case  the  defendant  was 
a  person  receiving  a  University  education,  and  for  whose 
position  in  society  a  watch  chain  and  a  seal  would  be  pro- 
per and  useful  articles;  the  one  to  enable  him  to  puU 
out  his  watch,  the  other  to  seal  his  letters  to  his  father  or 
his  friends.  The  other  articles  were  also  proper  for  a  per«- 
son  in  his  station  of  life.  But  it  was  a  question  for  the 
jury  whether  these  articles,  or  any  of  them,  were  proper 
and  necessary  for  the  defendant,  and  if  any  one  of  them 
was  necessary,  there  cannot  be  a  nonsuit ;  and  the  amount 
is  too  trifling  for  the  Court  to  grant  a  new  trial,  on  the 
ground  of  the  verdict  being  against  the  weight  of  evi- 
dence. 

Sir  WUUam  FoUett,  Biggs  Andrews,  and  Gunninff,  con- 
tra.— In  this  case  no  question  ought  to  have  been  left  to 
the  jury  at  all,  as  the  defendant  was  not  competent  to 
enter  into  a  contract  for  articles  of  this  nature,  which 
were  mere  ornamental  articles  of  jewellery.  An  infant  is 
incapable  of  contracting  for  that  which  is  not  requisite 
for  him  as  a  matter  of  necessity,  such  as  ^'  meat,  drink, 
apparel,  necessary  physic,  and  such  other  necessaries,  and 
likewise  for  his  necessary  teaching."    Co.  Litt.  172.  a. 

(a)  8  T.  R.  578. 
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In  Mtmby  v.  Scott  (a),  it  is  said :  '*  Our  law  allows  many  f'eA.  of  Plea*, 
persons  to  make  contracts  in  cases  of  necessity  who 
otherwise  would  be  disabled  £rom  doing  so;  and  although 
generally  the  contracts  of  infants  are  void,  yet,  in  cases 
of  necessity,  their  contract  shall  bind  them/^  So,  in  Brooke 
r.  GaUy  (i).  Lord  Hardwicke  says :  ''  The  law  lays  infants 
under  a  disability  of  contracting  debts,  except  for  bare 
necessaries;  and  even  this  exemption  is  merely  to  prevent 
them  from  perishing/'  According  to  those  cases,  an  infant 
cannot  bind  himself  but  for  such  things  as  are  strictly  neces- 
sary for  him.  [Parke^  B. — ^A  watch  may,  in  some  cases, 
be  a  thing  necessary.  In  Burghart  v.  Hall  (c),  it  was  decided 
that  you  must  lay  out  of  the  question  the  allowance  of  a 
suitable  maintenance  to  the  infant.  The  only  question  is, 
whether  the  things  themselves  are  necessaries  suitable  to 
his  station  and  degree,  or  not.  It  will  be  very  diffictdt  to 
maintain  that  the  Judge  can  withdraw  the  question  from  the 
jury,  whether  such  an  article  as  a  watch  is  not  necessary ; 
and  if  a  watch  be  necessary,  a  chain  must  be  so  also,  to  draw 
it  out  of  his  pocket,  for  a  boy  of  any  age.]  K  articles  of 
this  description  are  to  be  considered  as  necessaries,  where  is 
the  line  to  be  drawn?  [Alderson,  B. — ^The  term  "  neces- 
saries,'' as  applied  to  dress,  may  mean  those  things  without 
which  the  party  would  lose  caste  in  society.  The  quantity 
of  the  things  furnished  may  be  important ;  as,  for  instance, 
if  twenty  breast-pins  had  been  supplied,  they  could  scarcely 
be  necessary.]  What  came  within  the  term  "  necessaries" 
was,  according  to  the  old  cases,  a  question  for  the  Judges  \ 
and  in  MackereU  v.  Bachelor  (d),  cited  by  Lord  Ellenborough 
in  Maddow  v.  MiUer  (e),  the  Judges  decided  that  some  of  the 
articles  were  not  necessaries  for  the  defendant,  and  that  the 
action  would  not  lie  for  them ;  although  certainly  in  Mad- 
dox  V.  MiUer  it  was  held  to  be  not  so  purely  and  exclusively 

(a)  2  Sid.  113.  {d)   Goldsborough,   168;    Cro. 

{b)  2Atk.34.  Eliz.  583. 

(0  4  M.  &  W.  727.  (0  1  M.  &  Sel.  731. 
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Exeh.  9f  pua$,  a  qoefltion  of  law  as  that  some  question  should  not  be  left 
-  to  the  jury ;  but  there  the  snppfy  was  of  ordinaiy  cktiies. 
Pbtees  Here  none  of  these  articles  are  strictlj  necessaries,  and 
FLBMiNa.  there  could  be  no  difficulty  in  laying  down  a  rule  that  an 
infant  cannot  bind  himself  for  such  things  as  these.  If  an 
infant  wants  articles  of  such  a  nature,  he  should  be  made 
to  pay  for  them  at  the  time  of  the  purchase.  The  role 
to  be  collected  fiom  the  books  is,  that  an  infant  can  bind 
himself  only  for  such  things  as  are  ''  necessaries/'  which, 
according  to  the  old  law,  were  such  things  as  a  person 
could  not  do  without.  [Parke,  B. — No ;  it  always  had  been 
the  law  from  the  first  that  an  infant  might  bind  himsdf 
for  what  was  suitable  to  his  state  and  degree.  That  was 
shewn  in  the  argument  in  Burghart  y.  Hall.  The  law  has 
always  been  the  same  in  this  respect.]  But  these  articles 
were  not  even  useful,  they  were  mere  ornaments,  and  could 
not  be  necessary,  in  the  proper  sense  of  the  word,  for  any 
one. 

Pabke,  B. — ^It  seems  to  me  that  in  this  ease  the  learned 
Judge  could  not  have  been  prc^rly  called  upion  by  the  de- 
fendant to  nonsuit  the  plaintiff,  and  that  there  was  some 
evidence  to  go  to  the  jury  in  support  of  the  allegation  in 
the  replication,  that  the  goods  were,  at  the  time  of  the 
sale  and  delivery  thereof,  ''  necessaries  suitable  to  the 
then  degree,  estate,  and  condition  of  the  defendant.''  The 
decision  of  this  question  does  not  depend  in  any  degree 
upon  any  allowance  the  defendant  may  have  had  from  his 
father,  and  which  he  may  have  misapplied;  that  must 
be  considered  as  settled  by  the  case  of  Burghart  v.  Hall; 
but  the  question  is,  whether  the  articles  furnished  are  pro- 
perly such  articles  as  are  necessary  and  suitable  to  the 
station,  degree,  and  condition  of  the  defendant.  It  is  per- 
fectly clear,  that  from  the  earliest  time  down  to  the  present, 
the  word  necessaries  was  not  confined,  in  its  strict  sense,  to 
such  articles  as  were  necessary  to  the  support  of  life,  but 
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extended  to  artidea  fit  to  maintain  the  particular  person  Sttek.  rf  pua$, 
in  the  state,  station,  and  degree  in  life  in  which  he  is;  and  .  ^^^' 
therefore  we  mnst  not  take  the  word  "  necessaries''  in  its  nn- 
qoalified  sense,  bnt  with  the  qualification  above  pointed  out. 
Then  the  question  in  this  case  is,  whether  there  was  any  evi- 
dence to  go  to  the  jury  that  any  of  these  articles  were  of  that 
description*  I  think  there  are  two  that  might  fall  under 
that  description,  vis.  the  breast-pin  and  the  watch-chain. 
The  former  might  be  a  matter  either  of  necessity  or  of  or- 
nament :  the  usefulness  of  the  other  might  depend  on  this, 
whether  the  watch  was  necessary ;  if  it  was,  then  the  chain 
might  become  necessary  itself.  Now  it  is  impossible  for  us 
to  say  that  a  Judge  could  withdraw  it  from  the  consideration 
of  the  jury,  whether  a  watch  was  not  a  necessary  thing  for 
a  young  man  at  college,  and  of  the  age  of  eighteen  or  nine- 
teen, to  have.  That  beii^  so,  it  is  equally,  as  fiu  as  the 
chain  ia  concerned,  a  question  for  the  jury:  there  was, 
therefore,  evidence  to  go  to  the  jury.  The  true  rule  I  take 
to  be  this — that  all  such  articles  as  are  purely  ornamental 
are  not  necessary,  and  are  to  be  rejected,  because  they  can- 
not be  requisite  for  any  one;  and  for  such  matters,  there- 
fore, an  infont  cannot  be  made  responsible.  But  if  they 
are  not  strictly  of  this  description,  then  the  question  arises, 
whether  they  were  bought  for  the  necessary  use  of  the 
party,  in  order  to  support  himself  properly  in  the  degree, 
state,  and  station  of  life  in  which  he  moved;  if  they  were, 
for  such  articles  the  infant  may  be  responsible.  That  must 
be  a  question  for  the  jury,  and  it  is  for  them  to  deddfe, 
upon  due  consideration,  whether  the  articles  were  of  such 
a  description  or  not;  and  here  the  jury  have  found  that 
they  were.  It  is  impossible  to  say  there  was  not  some 
evidence  to  go  to  the  jury  in  the  present  case :  that  being 
so,  it  becomes  unnecessary  for  us  to  inquire  as  to  the  other 
matters  charged  for. 

Aldv&son,  B. — ^If  it  were  laid  down  strictly  that  an  in- 
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Ejtek.  of  PUas,  fant  Can  make  no  contract  except  for  articles  that  would 
be  necessary  to  keep  him  firom  famishing,  that  would  be  a 
rule  which  would  press  very  hardly  indeed  in  many  cases. 
But  that  is  not  the  rule ;  for  a  party  may  make  contracts  for 
necessary  clothes,  and  for  necessary  education.  It  has  been 
ruled  that  an  infiemt  may  be  liable  for  schooling,  and  if  it 
become  a  question  how  much  schooling  is  necessary,  then 
you  must  inquire  what  situation  in  life  he  is  required  to 
fill.  A  knowledge  of  the  learned  languages  may  be  neces- 
sary for  one,  a  mere  knowledge  of  reading  and  writing  may 
be  sufficient  for  another.  The  real  question  would  be, 
whether  or  not  what  he  has  contracted  for  be  such  as 
a  person  in  his  station  and  rank  in  life  would  require. 
The  articles  must  be  for  real  use,  and  such  as  would  be 
necessary  and  suitable  to  the  degree  and  station  in  life  of 
the  infant.  The  question  in  these  cases  is  this — Were  the 
articles  bought  for  mere  ornament  ?  if  so,  they  cannot  be 
necessaries  for  any  one.  If,  however,  they  are  bought  for 
real  use,  then  they  may  be  necessaries,  provided  they  are 
suitable  to  the  infant's  age,  state,  and  degree.  The  jury 
then  must  say,  whether  they  are  such  as  reasonable  per- 
sons, of  the  age  and  station  of  the  infant,  would  require  for 
real  use.  If  so,  they  will  be  necessaries,  for  which  an 
infant  will  be  liable. 

Gurnet,  B. — I  think  my  Brother  Parke  has  laid  down 
the  principle  most  correctly.  If  the  articles  are  merely 
ornamental,  the  party  cannot  recover.  What  may  be  or- 
namental, and  what  necessary,  is  a  question  for  the  jury. 
In  this  case  the  jury  have  found  that  these  articles  were 
necessary ;  as  to  two  of  them,  it  appears  to  us  the  jury 
were  right :  and  it  is  admitted  that  it  is  not  worth  while 
to  discuss  the  precise  amount. 

Rolfe,  B. — The  difficulty  in  this  case  arises  from  the 
vague  and  uncertain  nature  of  the  word  necessary.   I  think 
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the  explanation  giyen  by  my  Brother  Alderson  is  the  best  BmA.  tf  nm^ 
that  can  be  given,  viz.  that  that  is  necessary  which  is  bon4  ^      ^ 

fide  purchased  for  use,  and  not  merely  for  ornament,  and       Peters 
which  consorts  with  the  condition  and  rank  in  life  in  which      flemxho. 
the  party  moves.     One  of  these  articles,  at  all  events,  and 
I  think  two,  clearly  might  come  under  that  description, 
and  therefore  the  matter  was  properly  left  to  the  jury. 

Rule  discharged. 


Young  v,  Higgon,  Esq. 
IRESPASS  against  the  defendant,  a  magistrate  of  the  in  the  com- 

putation  of  the 

county  of  Pembroke,  for  breaking  and  entering  the  plain-  calendar 
tiff's  dwelling-house,  and  seizing  his  goods.      Plea,  (by  S'Tction "o^a* 
statute),  not  guilty.  •'"•^l"u?3"'"« 

'^  o        /  by  the  24  Geo.  2, 

At  the  trial  before  Guimey,  B.,  at  the  last  Pembroke-  c.  44, 8.1,  the 
shire  Assizes,  it  appeared  that  the  plaintiff,  having  been  thlf  notice,  and 
convicted  before  the  defendant  of  an  offence  under  the  *!?kJ1^V**°* 

out  toe  wnt. 

Malicious  Trespass  Act,  7  &  8  Geo.  4,  c.  80,  was  afterwards  "« *>o^*»  *»  ^ 

excluded. 

also  charged  before  him,  under  the  stat.  3  Jac.  1,  c.  10,  with 
having  refused  to  bear  the  charges  of  his  conveyance  to 
gaol  under  the  former  conviction,  and  the  defendant  there- 
upon issued  his  warrant  to  the  constable  of  the  parish 
wherein  the  plaintiff  resided,  to  sell  the  plaintiff  ^s  goods 
for  the  purpose  of  satisfying  such  charges.  The  constable 
accordingly  seized  and  sold  certain  of  the  plaintiff  ^s  goods 
for  that  purpose,  which  was  the  trespass  complained  of. 
It  was  objected  for  the  defendant,  (amongst  other  things), 
that  no  sufficient  notice  of  action  had  been  given  to  satisfy 
the  Stat.  24  Geo.  2,  c.  44,  s.  1.  The  notice  was  served  on  the 
26th  of  March,  1838;  the  writ  was  sued  out  on  the  26th 
of  April.  The  learned  Judge  reserved  the  point,  and  a 
verdict  was  found  for  the  plaintiff,  damages  10/.;  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  non- 

VOL.  VI.  E  M.  w. 
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EteJu  of  PUa$,  suit,  if  the  Court  should  think  the  action  was  brought  too 
^      .     soon.    Evan$,  in  Michaehnas  Term,  obtained  a  rule  accord- 
ingly I  against  which, 

ChiHon  and  J.  WUsom  now  shewed  cause. — The  notice 
was  sufficient.  The  enactment  of  the  24  Geo.  2,  c.  44,  s.  1, 
is,  that  ^^  no  writ  shall  be  sued  out  against,  nor  any  copy 
of  any  process  at  the  suit  of  a  subject  shall  be  served  on, 
any  Justice  of  the  peace  for  anything  done  in  the  execution 
of  his  office,  until  notice  in  writing  of  such  intended  writ 
or  process  shall  have  been  delivered  to  him,  &c.,  at  leasi 
ene  calendar  month  before  the  suing  out  or  serving  the 
same/'  The  true  construction  of  the  statute  is,  that  the 
day  of  giving  the  notice  and  the  day  of  suing  out  the  writ 
are  to  be  reckoned,  the  one  inclusive,  and  the  other  ex- 
clusive :  if  so,  the  action  was  not  brought  too  soon.  The 
rule  for  computing  the  time  in  cases  like  the  present, 
where  it  dates /rom  an  act  done,  is  to  include  in  the  com- 
putation the  day  on  which  the  act  was  done.  There  are 
many  authorities  to  that  effect :  Clayton's  case  (a),  Norrii 
V.  Hundred  of  Gawtry  {b),  Osboum  v.  Rider  (c),  Clark's 
ease  (rf),  R.  v.  Adderley  (c),  Morley  v.  Vaughan  (/),  Bellasis 
y.  Hester  [g).  [Parke,  B. — ^The  cases  which  refer  to  bills 
payable  at  sight  have  been  long  overruled.]  Castle  v. 
Burditt  (A)  is  a  direct  authority  to  the  same  effect,  decided 
upon  a  similar  statute  to  the  present.  Lester  v.  Crorland  {%) 
may  be  referred  to  as  a  decision  qualifying  the  former 
cases ;  but  that  was  the  case  of  a  wiU,  in  which  a  liberal 
construction  ought  to  be  allowed.  Sir  William  Grant 
also,  in  his  judgment,  assigns  some  weight  to  the  circum- 
stance of  the  party  interested  being  privy  to  the  act  done, 

(a)  5  Rep.  1.  (/)  4  Burr.  2525. 

(6)  Hob.  189;  1  BrowaL  156.  (^)  1  Lord  Raym.  280;  Lutw. 

(c)  Cro.Jac.  135.  1591. 

{d)  Sty.  382.  (A)  3  T.  R.  623. 

(0  2  Dougl.  463.  (i)  15  Ves.  248. 
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wbich  docs  not  apply  to  this  case.   It  has  always  been  laid  ^^jpt*.  of  PUai, 
down  that  the  Court  wiU  apply  a  liberal  rule  in  favour  of  '   ^ 

the  right  of  the  subject  to  sue  for  a  wrong  to  his  liberty  Yowno 
or  property.  In  2!ouch  v.  Empsey  {a),  the  Court  certainly  Higoon. 
held  that  the  ''  fourteen  days  at  least/'  mentioned  in 
the  Lords'  Act,  33  Greo.  2,  c.  28,  meant  fourteen  clear 
days;  but  the  point  arose  on  a  summary  application, 
and  was  decided  without  argument.  In  Reg,  v.  Justices 
of  Shropshire  (b),  on  the  other  hand,  Littledale,  J.,  says, 
''  It  appears  to  me  that  a  day  is  a  day,  whether  at  least 
be  added  or  left  out."  The  rule  of  H.  T.,  2  Will.  4,  c.  8, 
expressly  directs  that,  in  all  matters  of  practice,  the  com- 
putation of  time  is  to  be  made  with  one  day  inclusive 
and  one  exclusive.  That  appears  to  be  a  recognition  of 
that  mode  of  computation  as  the  reasonable  and  legal  one. 
[Parke,  B. — ^The  whole  question  is,  whether  the  case  of 
Caatle  v.  JBurdiit  is  to  be  considered  sound  law.]  It  has 
never  been  overruled.  In  Ex  parte  Farquhar  (c).  Leach, 
y.  C,  held,  that  in  the  computation  of  the  two  calendar 
months  mentioned  in  the  Bankrupt  Act,  6  Geo.  4,  c.  16, 
S.8],  one  of  the  days  ought  to  be  included;  and  his  de- 
cision was  affirmed  on  appeal  by  the  Lord  Chancellor. 
Manners  v.  Bryan  (d)  is  another  authority  to  the  same 
effect.  In  Bluni  v.  Heslop  (c),  where  the  Court  of  Queen's 
Bench  held  that  the  month  required  by  the  stat.  2  G«o.  2, 
c.  23,  8. 23,  for  the  dehvery  of  an  attorney's  bill  before  he 
commence  an  action  upon  it,  is  to  be  computed  exclusively 
of  both  the  day  on  which  the  bill  is  delivered  and  the  day 
on  which  the  action  is  brought,  the  attention  of  the  Court 
was  not  directed  to  the  recent  rule  of  Court  above  referred 
to.  There,  also,  the  statute  requires  that  the  bill  shall  be 
delivered  "  one  month  or  more"  before  action  brought. 

(«)  4  B.  &  Aid.  522.  {d)  6  Sim.  147;  1  Myl.  &  K. 

(6)  8  Ad.  &  EIL  173 ;  3  N.  &  P.      453. 
286.  (e)  8Ad.  &  E.  577;  3  N.  &  P. 

(c)  Mont.  &  M'Artb.  7.  553. 

£2 
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Exeh,  of  Pka*,      EvoM  and  E.  V.  Williams,  contra,  were  stopped  by  the 
vjfjll^    Court. 

YOUMO 

o, 

HiGooN.  Parke,  B. — I  am  of  opinion  that  this  rule  must  be  made 

absolute.  The  question  is,  was  this  action  brought  pre- 
maturely ?  The  notice  of  action  was  giyen  on  the  26th  of 
March,  and  the  writ  was  sued  out  on  the  26th  of  April  in 
the  same  year.  I  think  that  was  too  soon.  If  the  case  of 
Castle  y.  Burditt  is  still  to  be  considered  law,  then  undoubt- 
edly our  judgment  must  be  in  favour  of  the  plaintiff:  but 
I  think  that,  after  the  decisions  which  have  since  taken 
place,  it  cannot  be  so  considered.  According  to  the  earlier 
authorities  on  this  subject,  whenever  a  period  of  time  was 
to  be  computed  firom  an  act  done,  and  not  from  a  particu- 
lar day,  the  day  on  which  the  act  was  done  was  reckoned 
inclusive :  and  on  that  principle  the  case  of  Castle  v.  Bur- 
ditt was  decided.  There,  in  an  action  before  the  bringing 
of  which,  by  the  statute  28  Greo.  3,  c.  70,  "  one  calendar 
month's  notice ''  was  required  to  be  given,  the  plaintiff 
gave  his  notice  on  the  28th  of  April,  and  issued  his  writ 
on  the  28th  of  the  following  month ;  and  the  Court  held 
the  notice  sufficient.  But  that  case  was  decided  without 
much  argument,  and  altogether  on  the  authority  of  the 
previous  case  of  Rex  v.  Adderley,  in  which,  upon  the  con- 
struction of  the  20  Geo.  2,  c.  37,  s.  2,  which  exempts  she- 
riffs from  the  obligation  of  returning  any  process  unless 
required  to  do  so  within  six  months  after  the  expiration  of 
their  term  of  office,  the  Court  held  that  these  months  must 
be  intended  to  mean  limar  months,  and  that  the  day  of 
the  sheriff's  going  out  of  office  must  be  reckoned  inclu- 
sively in  the  computation  of  them.  One  of  the  principal 
grounds  there  assigned  for  the  judgment  of  the  Court  was, 
that  the  statute  being  made  for  the  ease  and  in  favour  of 
sheriffs,  ought  to  receive  a  liberal  construction  in  their 
favour.  But  since  those  decisions,  the  subject  has  been 
much  considered  in  the  case  of  Lester  v.  Garland,  which 
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introduced  a  new  view  of  the  question.     I  do  not  say  that  Exek.  of  Pie», 
that  case  is  precisely  in  point  with  the  present :  but  look-  - 

ing  at  the  daborate  judgment  of  the  Master  of  the  Bolls^  Youno 
in  which  all  the  authorities  are  collected  and  commented  HiaooN. 
upon,  I  should  feel  little  difficulty  in  saying  that  the 
day  in  this  case  ought  to  be  reckoned  exclusively,  on  the 
authority  of  that  case  alone.  But  many  others  have 
since  been  decided,  in  which  the  principle  of  that  case 
has  been  followed,  viz.  that  when  time  from  a  particu- 
lar period  is  allowed  to  a  party  to  do  any  act,  the 
first  day  is  to  be  reckoned  exclusively.  One  of  the  first 
of  these  cases  was  that  of  Pellew  v.  Inhabitants  of  East 
Hundred  of  Wonford  (a),  in  which,  under  the  9  Geo.  1,  c.  22, 
which  requires  that  notice  of  an  injury  done  to  premises 
maliciously  set  on  fire,  for  which  an  action  is  brought 
against  the  hundred,  shall  be  given  within  two  days  from 
the  time  of  its  being  committed,  the  Court  held  that  these 
two  days  must  be  reckoned  exclusively  of  the  day  on  which 
the  fire  happened.  It  is  true,  that  is  a  case  where  the  party 
to  be  affected  was  not  privy  to  the  act  done,  and  therefore 
is  within  the  distinction  suggested  in  Lester  v.  Garland. 
Then  came  the  case  of  Hardy  v.  Ryle  (6),  which  was  an  action 
against  a  magistrate  for  false  imprisonment,  which,  by  the 
24  Greo.  2,  c.  44,  s.  8,  must  be  brought  within  six  calendar 
months  after  the  act  committed.  The  plaintiff  was  dis- 
charged from  prison  on  the  14th  of  December,  and  issued 
his  writ  on  the  14th  of  June :  and  he  was  held  to  be  within 
the  six  months.  One  of  the  reasons  given  for  the  decision 
in  that  case  by  Bayley,  J.,  in  delivering  the  judgment  of 
the  Court,  certainly  was,  that  the  act  was  one  to  which  the 
plaintiff  could  not  be  considered  privy.  There  would  be 
considerable  difficulty,  however,  in  supporting  the  judg- 
ment on  that  ground,  for  a  man  must  surely  be  privy 
to  the  act  of  his  own  imprisonment :  the  case  therefore 

(a)  9  B.  &  C.  134;    4  M.  &R.  (6)  9  B.  &  C.  603  ;  4  M.  &  R. 

ISO.  295. 
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Bgch.  of  PUa$,  rests  more  legitiznatelj  on  the  general  ground,  that  the 
-  first  day  is  to  be  excluded  firom  the  computation.  In 
Young  Wisbb  T.  Fahrmoner  (a),  in  which  ahnost  all  the  aathorities 
HioGoir.  are  cited^  this  Court  held,  in  conformity  with  the  decisions 
just  referred  to,  that  where  a  party  bought  goods  to  be 
paid  for  in  two  calendar  months,  the  day  of  the  sale  should 
be  reckoned  exdusively  in  computing  the  time.  That  case 
has  been  followed  up  by  the  dedsions  of  the  Court  of 
Queen^s  Bench  in  the  two  cases  of  Reg.  t.  Justices  of  Skrap^ 
shire,  and  Blunt  y.  Heslap :  so  that  the  point  may  now  be 
considered  as  settled  by  a  course  of  recent  decisions,  all 
proceeding  upon  the  same  principle,  that  the  day  from 
which  the  computation  is  made  ought,  in  cases  like  the 
present,  to  be  excluded ;  and  such  appears  to  me  to  be  the 
reason  and  good  sense  of  the  matter.  On  the  other  hand, 
Castle  y.  Burditt  rests  altogether  on  the  authority  of  Bex 
y.  Adderley,  which  I  cannot  help  considering  as  oyermled. 
Apply  the  criterion  which  has  been  before  suggested— 
reduce  the  time  to  one  day,  and  then  see  what  hardship 
and  inconyenience  must  ensue  if  the  principle  I  have 
stated  is  not  to  be  adopted. 

Alderson,  B. — I  am  of  the  same  opinion,  that  the  role 
ought  to  be  made  absolute ;  on  the  simple  principle,  that 
where  there  is  giyen  to  a  party  a  certain  space  of  time  to 
do  some  act,  which  space  of  time  is  included  between  two 
other  acts  to  be  done  by  another  person,  both  the  days  of 
doing  those  acts  ought  to  be  excluded,  in  order  to  ensure 
to  him  the  whole  of  that  space  of  time.  Here  is  a  case  in 
which  one  party  is  required  to  giye  notice  to  another  a 
certain  time  before  a  particular  act  can  be  done  by  the 
former ;  the  party  to  whom  the  notice  is  giyen  cannot  fix 
the  period  of  the  day  when  it  is  to  be  giyen :  but  the  act 
of  Parliament  allows  him  a  month,  as  an  interyening 

(a)  3  M.  &  W.473 ;  6  Dowl.  P.  C.  649. 


HILABT  TEK1£>  3  VICT.  55 

period  within  which  he  may  deliberate  whether  he  will  do  Exek,  of  PUat, 
a  certain  act^  Tis.  tender  amends:  and  unless  you  exclude 
boUi  the  first  and  the  last  day^  you  do  not  give  him  a 
whole  month  for  that  purpose. 

Gurnet,  B. — ^I  am  of  the  same  opinion.  As  to  the 
ai^ument  that  this  act  ought  to  be  construed  liberally,  so 
as  not  to  be  in  restriction  of  the  general  right  of  bringing 
actions,  I  think  it  is  rather  in  the  nature  of  a  benefit  to 
the  party  to  whom  the  notice  is  required  to  be  given,  and 
ought  to  receive  a  liberal  construction  in  his  favour. 

BoLVB,  B.,  concurred. 

Rule  absolute. 


Blatmire  v.  Halet. 

L/ASE. — The  declaration  stated,  that  one  S.  B.,  the  An  action  can- 
daughter  of  the  plaintiff,  being  an  infant  under  the  age  tained  by  a  ik- 
of  twenty-one  years,  to  wit,  of  the  age  of  eighteen  years  du^cHo^'n  ^f  hiT 
or  thereabouts,  and  unmarried,  had  become  and  was,  with  daughter  while 

'  the  waa  in  the 

the  assent  of  her  said  father,  a  domestic  servant  of  the  domestic  service 
defendant,   at  and  for  certain  wages  theretofore  agreed  aon  T  although* 
upon,  and  with  the  intention  on  the  part  of  the  plaintiff  Jhe  dcciafatlon 
and  his  said  daughter,  that  she  should  return  to  her  said  that  she  was 
father  whenever  she  quitted  the  service  of  the  defendant,  intention  on  the 
unless  she  should  immediately  proceed  to  the  service  of  f^«  andlierMif 
some  other  person  than  the  defendant  or  the  plaintiff.  The  ^^^^  ****  *^^^^^ 

*■  *  return  to  her 

declaration  then  averred  that,  at  the  time  of  the  grievance  Other's  when 
thereinafter  mentioned,  the  said  S.  B.  was  able  and  accus-  service,  unieu 
tomed,   and  but  for  the  committing  of  such  grievance  Jn\Vanother^ 
would  have  continued,  to  do  and  perform  domestic  ser-  "ervice. 
vices,  and  by  means  thereof  to  support  herself  without 
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B^h,  of  Pieatf  assistance  firom  her  said  father  while  she  was  in  the  domes- 
1840 

tic  service  of  another  person,  and  to  render  great  assist- 
ance to  her  said  father  while  living  with  him.  It  then 
alleged  the  seduction  of  the  said  S.  B.  by  the  defendant, 
that  she  became  pregnant,  and  returned  to  her  father's 
house,  and  that  by  reason  of  such  seduction  she  became 
unable  to  maintain  herself,  and  thereby  the  plaintiff  was 
charged  with  her  support  and  medical  expenses,  and  de- 
prived of  the  benefit  of  her  services  &c. 

Greneral  demurrer  and  joinder. — The  point  stated  in  the 
margin  was,  that  the  declaration  disclosed  no  cause  of 
action,  it  not  being  alleged  that  the  daughter  of  the  plain- 
tiff was,  at  the  time  of  her  seduction,  in  the  service  of  the 
plaintiff. 

Alexander,  in  support  of  the  declaration,  was  caUed 
upon  by  the  Court. — ^Although  it  was  formerly  considered 
essential  to  the  maintenance  of  an  action  of  this  nature, 
to  shew  acts  of  household  service  performed  by  the  daugh- 
ter for  her  parent,  it  is  now  clearly  settled  that  it  is  not 
necessary  to  prove  any  distinct  or  actual  service,  in  order 
to  sustain  the  action.  [^Parke,  B. — Still  a  constructive 
service  must  be  proved  in  all  cases.  There  is  a  dis- 
tinct decision  of  LMledale,  J.  to  that  effect.  Maunder  v. 
Venn{a).']  There  is  a  sufficient  allegation  of  constructive 
service  in  the  present  case;  it  is  averred  that  the  girl  left 
her  father's  house  with  his  consent,  and  with  the  intention 
on  both  their  parts  that  she  should  return  thither  on  quit- 
ting her  service. 

Parke,  B. — ^That  averment  was  evidently  inserted  for 
the  purpose  of  shewing  an  animus  revertendi  in  the  daugh- 
ter, and  so  assimilating  this  case  to  those  in  which  actions 

(a)  M.  &  M.  323. 
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have  been  held  to  lie  for  the  seduction  of  a  girl  while  on  a  Etek,  of  Phtu, 
Tirit  to  a  friend  (a).     But  this  case  is  very  distinguishable     ^   ^      . 
from  those:   here  the  girl  was  in  the   actual  service  of     Blaymire 
another  person^  and  her  intention  was  not  to  return  at       hatlbt. 
any  definite  time  to  her  father's  house^  but  only  on  her 
dismissal  from  her  service,  and  in  the  imcertain  event  of 
her  not  going  into  another  service.     That  an  action  for 
seduction  will  not  lie  under  such  circumstances,  has  been 
expressly  decided  in  Dean  v.  Peel  (6).     In  order  to  sustain 
this  action,  there  must  be  damnum   et  injuria.      The 
plaintifP  uot  having  shewn  any  right  to  the  services  of  his 
daughter  at  the  time  of  the  seduction,  there  is  here  dam- 
nmn  absque  injuri&.   A  mere  temporary  absence  undoubt- 
edly would  not  be  sufficient  to  defeat  the  action ;  but  that 
is  yery  different  from  a  continued  and  regular  service. 

Albekson,  B. — I  remember  this  very  case  arising  on 
the  Northern  Circuit,  at  Newcastle,  in  a  case  in  which  I 
was  concerned,  about  the  year  1819 — and  the  Court  held 
that  no  action  lay. 

Gurnet,  B.,  and  Bolfe,  B.,  concurred. 

Judgment  for  the  defendant. 

(a)  Booth  V.  Charlton,  aadJohn-      See  Harris  ▼.  Butler,  2  M.  &  W. 
son  y.  APAdam,  cited  5  East,  47.      542. 
(6)  5  East,  45. 
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Etch,  of  PUoh 
1840. 

Mortimer  v.  M'Callan. 
Assumpsit.— The  declaration  alleged,  that  the  defend- 
lles'ooo'for  cer-  "^*  ^^  indebted  to  the  ^aintiflf  in  the  sum  of  £5,000,  for 
tain£3  per  cent  certain,  to  wit,  £5,000  interest  or  share  in  the  joint  stock 
be^soid,  a^  of  £3  per  cent,  annuities,  transferable  at  the  Bank  of  £ng- 
mn\fewed,%y  ^^^  ^aUcd  the  Consolidated  £3  per  Cent.  Annuities,  then 
the  plaintiff  to   ^^j^^  and  caused  to  be  transferred  by  the  plaintiff  to  the 

the  defendant,  ^  "^  *^ 

«nd  by  the  de-  defendant  at  his  special  instance  and  request,  and  by  the 
«ccepred.  PUas  said  defendant,  then,  to  wit,  on  &c.,  duly  accepted.  There 
■ump»itr2"i    ^**  ^  second  count  upon  an  account  stated. 
that  the  de-  The  defendant  pleaded,  first,  non  assumpsit;  secondly, 

fendant  did  not  ^  '  '  .  .,  . 

accept  the  itock  as  to  the  first  count  of  the  declaration,  that  the  said  inte- 
tiff^At  the  trial  '^^  or  share  in  the  sidd  joint  stock,  in  the  first  count 

it  appeared  that 

•one  T.,  a  stock- broker,  had  applied  to  the  plaintiff,  a  stock-jobber,  for  the  purchase  of  stock  to  the 
-amount  of  i£5,0(X)  for  the  defendant  The  plaintiff,  not  having  any  stock  of  his  own,  applied  to 
W.,  who  agreed  to  transfer,  and  did  accordingly  transfer,  stock  standing  in  his  name  to  the  defend- 
ant Evidence  was  given  that  it  was  the  usage  on  the  Stock  Exchange  to  give  credit  to  the  broker, 
even  although  the  principal  were  disclosed ;  though  credit  is  sometimes  given  to  the  principal, 
and  his  cheque  taken,  where  the  broker's  credit  is  not  thought  sufficient : — Heldf  that  under  these 
circumstances  the  learned  Judge  was  right  in  leaving  it  to  the  jury  to  consider,  whether  the 
plaintiff  sold  the  stock  on  the  credit  of  T.  and  T.  only,  or  on  the  credit  and  responsibility  of 
the  principal,  the  defendant;  and  the  jury  having  found  the  latter,  that  the  verdict  was 
right:— 

Held,  also,  that  although  the  plaintiff  was  not  in  possession  of  the  stock  at  the  tine  of  the 
sale  or  transfer,  he  could  maintain  indebitatus  assumpsit  for  the  price  of  it:  and  that  the  contract 
was  not  prohibited  by  the  stat  7  Geo.  2,  c.  8,  s.  8,  as  that  only  applies  to  fictitious  sales  of  stock, 
and  not  to  cases  where  the  stock  is  actually  transferred,  although  the  seller  was  not  possessed 
of  it  at  the  time  of  the  contract 

A  witness  having  been  called  to  prove  on  the  part  of  the  plaintiff,  that,  immediately  after  the 
transfer  had  taken  place,  the  plaintiff  requested  T.  to  give  him  the  cheque  of  his  principal : — 
Heldr  that  this  evidence  was  admissible,  not  as  amounting  to  an  admission,  but  as  part  of  the 
res  gestie. 

In  order  to  prove  the  acceptance  of  the  stock  by  the  defendant,  evidence  was  adduced  that 
T.,  and  a  person  unknown  to  the  clerk  in  the  Bank,  came  there  with  T.  and  made  an  entry  of 
his  acceptance  of  the  stock,  and  a  witness  was  then  called  who  proved  that  he  had  inspected 
the  Bank  books,  and  that  the  signature  to  the  acceptance  of  the  stock  was  in  the  defendant's 
handwriting: — Held^  that  this  evidence  was  admissible  to  prove  the  acceptance  of  the  stock  by 
the  defendant,  and  that  it  was  not  necessary  that  the  Bank  books  themselves  should  be  pro- 
duced, they  not  being  removable  on  the  ground  of  public  convenience. 

On  the  part  of  the  defendant,  several  letters,  containing  accounts  between  the  defendant  and  T., 
were  offered  in  evidence  to  prove  the  existence  of  a  debt  from  T.  to  the  defendant  to  the  amount 
of  the  stock  transferred.  Other  evidence  had  been  given  which  shewed  that  fact  on  the  part  of  the 
plaintiff,  and  the  plaintiff's  counsel  admitted  in  his  reply,  that  the  existence  of  the  debt  from  T. 
to  the  defendant  had  been  sufficiently  established.  The  defence  turned  on  a  point  collateral  to 
this  question.  This  evidence  having  been  rejected : — Heidi  that  rejection  of  it  did  not  form  a 
sufficient  ground  for  a  new  trial. 

Held,  also,  that  the  allegation  in  the  declaration,  of  the  acceptance  of  stock  from  the  plaintiffi 
was  sufficiently  shewn,  although  made  through  the  medium  of  W. 
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mentioned,  and  therein  alleged  to  have  been  eaused  to  be  B*ck.  of  puom, 
transferred  by  the  plaintiff  to  the  defendant,  was  so  caused  ^  ^*  ^ 
to  be  transferred  under  and  by  virtue  of  a  certain  con-  Mortimir 
tract  and  agreement  made  with  the  plaintiff  after  the  1st  M'Cai.i.ah. 
of  June,  1734,  yiz.  on  the  7th  of  October,  1839,  for  the 
transfer  on  the  day  and  year  last  aforesaid  by  the  plaintiff 
to  the  defendant,  of  the  said  sum  of  £5,000  interest  or 
share  in  the  said  joint  stock  in  the  first  count  mentioned, 
for  and  in  consideration  of  the  sum  of  4,531/.  5«.,  to  be 
therefore  paid  to  the  plaintiff  for  the  same.  And  the  de« 
fendant  further  says,  that  at  the  time  of  the  making  of 
such  contract  and  agreement,  the  plaintiff  was  not  actually 
possessed  of,  or  entitled  unto,  in  his  own  right,  or  in  his 
own  name,  or  in  the  name  or  names  of  trustee  or  trustees 
to  lus  use,  of  the  said  interest  or  share  in  the  said  joint 
stock  in  the  said  first  count  mentioned,  or  any  part 
thereof,  by  means  whereof  the  said  contract  and  agree- 
ment, and  the  said  promise  in  the  said  declaration  men- 
tioned, so  fSar  as  the  same  relates  to  the  said  first  count, 
then  became  and  was,  and  from  thence  hitherto  hath  been, 
null  and  void. — ^Verification.  The  third  plea  alleged,  that 
the  defendant  did  not  accept  firom  the  said  plaintiff  the  in- 
terest or  share  in  the  said  stock,  as  in  the  first  count  alleged. 

The  plaintiff  took  issue  on  the  1st  and  3rd  pleas,  and 
demurred  to  the  2nd. 

At  the  trial  before  Oumey,  B.,  at  the  London  Sittings 
after  last  Michaelmas  Term,  it  appeared  that  on  the  7th  of 
December,  1839,  a  person  of  the  name  of  Taylor,  a  stock- 
broker, applied  to  the  plaintiff,  a  stock-jobber,  for  the 
purchase  of  stock  to  the  amount  of  £5,000  for  the  de- 
fendant. The  plaintiff,  not  having  any  stock  of  his  own, 
applied  to  a  person  named  Ward,  who  agreed  to  transfer 
stock  to  the  defendant  to  the  amount  required,  and  accord- 
ingly stock,  standing  in  Ward's  name,  was  transferred  by 
him  to  the  defendant.  In  order  to  prove  the  acceptance  of 
the  stock  by  the  defendant,  an  examined  copy  of  the  Bank 
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Exeh.  of  PUat,  books  was  produced,  in  which  there  appeared  to  be  a  trans- 
'  fer  of  that  amount  of  stock  by  Ward ;  and  for  the  purpose 
Mortimer  of  proving  the  identity  of  the  defendant  with  the  person  to 
M'Callan.  whom  the  stock  was  transferred,  a  clerk  in  the  Bank  was 
called,  who  proved  that  on  the  day  in  question,  a  person 
whom  he  did  not  know  came  to  the  Bank  with  Taylor,  and 
made  an  entry  of  his  acceptance  of  the  stock ;  and  it  was 
then  proposed  to  shew  the  identity  of  the  defendant  with 
that  person,  by  proving  that  the  name  in  the  Bank  books, 
as  acceptor  of  the  stock,  was  in  his  handwriting.  This  evi- 
dence was  objected  to,  on  the  ground  that,  in  order  to 
prove  the  defendant's  handwriting,  the  Bank  books  them- 
selves ought  to  be  proved,  and  that  if  on  the  ground  of 
public  convenience  they  could  not  be  produced,  no  second- 
ary evidence  of  their  contents  could  be  given  to  prove  the 
defendant's  identity.  The  learned  Judge  however  received 
the  evidence.  A  stock  receipt,  signed  by  Ward,  was  also  put 
in  evidence,  which  stated  that  he.  Ward,  had  received  money 
from  the  defendant  for  the  transfer  of  £5,000  stock.  It 
was  proved  also,  that  after  the  transfer  was  made,  a  conver- 
sation had  taken  place  between  the  plaintiff  and  Taylor,  in 
which  the  plaintiff  had  requested  Taylor  to  give  him  the 
cheque  of  his  principal,  when  he  gave  his  own  cheque,  re- 
questing that  it  might  not  be  presented  till  the  next  day. 
This  evidence  was  objected  to,  on  the  ground  of  the  conver- 
sation having  taken  place  after  the  transfer  was  made,  but 
the  objection  was  overruled.  The  plaintiff  subsequently 
pressed  Taylor  for  the  money,  when  he  admitted  that  he  had 
no  funds  at  the  bank  on  which  his  cheque  was  drawn ;  upon 
which  the  plaintiff  summoned  him  as  a  defaulter  before  the 
committee  of  the  Stock  Exchange,  when  he  admitted  that 
he  had  for  a  long  time  owed  the  defendant  £5,000  worth  of 
stock,  which  the  defendant,  who  had  employed  him  in  several 
stock  transactions,  had  allowed  to  remain  in  his  hands,  on 
receiving  an  undertaking  that  he  would  replace  it  within 
a  certain  time.     It  appeared  that  shortly  before  this  trans- 
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action^  the  defendant  had  repeatedly  applied  to  Taylor  to  Exek.  qfPkat, 
inyest  the  money  in  Consols;  and  two  letters  were  given  '   ^ 

in  evidence  from  the  defendant  to  Taylor,  containing  Mortimer 
statements  of  accounts  between  them,  and  pressing  for  the  H'Callam. 
investment.  Four  other  letters  between  these  parties, 
containing  statements  of  accounts  between  them,  were 
tendered  on  behalf  of  the  defendant,  but  on  being  objected 
to  by  the  plaintiff  ^s  coimsel,  were  rejected.  Taylor  died 
a  day  or  two  after  the  transfer.  Evidence  was  adduced 
of  the  course  and  practice  of  the  Stock  Exchange,  from 
which  it  appeared  that  the  general  usage  was  to  give  credit 
to  the  broker,  even  although  the  name  of  the  principal 
were  disclosed,  and  that  the  reason  for  this  was,  because  the 
principal  was  usually  a  person  unknown  to  the  seller,  and 
one  whose  solvency  he  consequently  could  not  know  or 
judge  of.  The  practice,  therefore,  in  paying  for  stock  was, 
to  take  in.  the  first  instance  the  broker's  cheque  for  the 
amount,  who  then  took  that  of  his  principal,  both  for  the 
amount  of  the  stock  and  for  his  commission.  Sometimes, 
however,  when  the  broker  was  not  deemed  sufficiently  re- 
sponsible^ and  the  seller  unwilling  to  give  him  credit,  the 
usage  was  either  to  demand  actual  payment  in  money,  or 
take  the  cheque  of  the  principal,  and  to  hold  back  the 
stock  until  the  actual  receipt  of  the  one  or  the  other,  or  till 
the  broker  shewed  he  had  got  them  in  his  hands.  There 
is  also  a  printed  rule  of  the  Stock  Exchange,  declaring  the 
broker  to  be  the  person  responsible  for  the  stock,  notwith- 
standing any  reference  made  by  him  to  a  third  person.  The 
learned  Judge,  in  summing  up,  told  the  jury  that,  although 
by  the  regulations  of  the  Stock  Exchange  the  broker  was 
the  party  considered  liable,  it  did  not  follow  that  the  prin- 
cipal might  not  be  Uable  also ;  and  he  left  it  to  them  to 
say  whether  the  plaintiff  had  ever  given  credit  to  or  taken 
the  responsibility  of  Taylor,  or  ever  consented  to  release 
the  defendant  as  the  principal.  The  jury  having  found 
their  verdict  for  the  plaintiff  for  the  amount  claimed, — 


62  CA8E8   IN    THB   EXCHBQI7BB^ 

Exeh.  of  Pkai,  Sir  TV.  W.  FoUdi  now  moved  to  enter  a  nonsuit^  or  for 
.  ^  ^  a  new  trial. — First,  the  learned  Judge  misdirected  the  jury 
Mortimer  ^inth  reference  to  the  question  to  whom  credit  was  given. 
M'Callan.  The  evidence  of  the  usage  of  the  Stock  Exchange  shewed 
that  credit  was  usually  given  to  the  broker,  and  not  to  the 
principal;  and  the  question  left  to  the  jury  ought  to  have 
been.  Did  the  plaintiff,  on  the  present  occasion,  contrary  to 
the  practice  of  the  Stock  Exchange,  give  credit  to  the 
principal  instead  of  the  broker?  The  general  rule  with 
respect  to  the  responsibility  of  principal  and  agent  is  laid 
down  in  Paierson  v.  Gandaseqtd  (a), — that  if  the  seller, 
knowing  that  the  buyer,  though  dealing  in  his  own  name, 
is  in  truth  the  agent  of  another,  elect  to  give  credit  to  such 
agent,  he  cannot  afterwards  recover  against  the  known 
principal ;  but  if  the  principal  be  not  known  at  the  time  of 
the  purchase,  the  principal  when  discovered,  or  the  agent, 
may  be  sued  at  the  election  of  the  seller;  unless  where, 
by  the  usage  of  trade,  the  credit  is  understood  to  be  con- 
fined to  the  agent  so  dealing.  Now,  according  to  the 
usage  of  the  Stock  Exchange,  the  credit  here  was  confined 
to  the  broker,  and  the  principal  is  not  liable.  [Alderson, 
B. — ^Is  not  the  question  whether  he  bought  as  principal  or 
as  agent  ?  If  a  party  goes  into  the  market  and  buys  stock 
as  principal,  the  person  to  whom  the  seller  afterwards  trans- 
fers it  cannot  be  liable  for  what  he  so  buys.  But  if  he 
goes  into  the  jnarket  and  buys  as  an  agent,  is  not  the  prin- 
cipal liable  when  discovered?]  In  the  case  of  an  ordinary 
agency  it  may  be  so,  but  there  is  a  distinction  in  the  case  of 
a  stock-broker,  by  the  usage  of  the  Stock  Exchange.  [Al- 
derson,  B. — ^The  rule  as  to  credit  being  given  to  the  broker, 
is  a  mere  honorary  regulation  among  the  members  of  the 
Stock  Exchange.  No  one  can  doubt  but  that  the  plaintiff 
took  the  responsibility  of  the  principal.  Lord  Aiinffer, 
C.  B. — ^And  the  question  as  to  whom  credit  was  given  was 
left  to  the  jury.] 

(a)  15  East,  62. 
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The  second  objection  is  as  to  the  admissibility  of  evi-  Eaceh.  rf  Piea», 
denoe  of  the  handwriting  of  the  defendant  in  the  Bank 
books^  for  the  purpose  of  proving  that  he  was  present  at 
the  Bank  and  accepted  the  stock.  Such  evidence  was  not 
admissible.  If  it  was  important  to  prove  that  fact^  the 
plaintiff  should  have  produced  the  Bank  books,  and  proved 
that  the  signature  to  the  acceptance  of  the  stock  was  in 
the  defendant's  handwriting.  In  order  to  prove  the  iden- 
tity of  the  handwriting,  the  document  itself  should  be  pro* 
duced.  The  rule  that  an  examined  copy  of  an  entry  in  a 
book  of  this  public  nature  is  receivable,  is  confined  to  the 
proof  of  a  fact  directly  in  issue;  but  where  a  collateral 
fact  connected  with  those  books  is  sought  to  be  established, 
tbhi  principle  does  not  apply,  and  the  original  must  be 
produced.  In  the  case  of  a  marriage,  that  may  be  proved 
by  an  examined  copy  of  the  register,  and  by  shewing  the 
identity  of  the  parties ;  but  the  identity  of  the  parties 
would  not  be  established  by  mere  proof  of  their  handwriting 
to  the  original  entry.  In  or^er  to  prove  that,  it  is  necessary 
to  adduce  witnesses  who  were  present  at  the  ceremony. 
[Alderson,  B. — If  I  want  to  shew  that  the  defendant  was 
the  individual  who  wrote  his  name  in  the  Bank  books, 
surely  I  shew  that  by  proving  that  it  was  his  handwriting. 
Suppose,  in  a  case  of  treason,  it  were  necessary  to  prove 
that  an  individual  was  in  a  certain  crowd  at  a  particular 
place,  would  it  not  be  competent  to  shew  that  at  that 
place  he  wrote  his  name  on  a  wall,  by  proving  his  hand- 
writing upon  it,  or  must  the  wall  be  produced  ?  The  case 
of  handwriting  in  the  Bank  books  is  precisely  analogous, 
because  for  the  sake  of  public  convenience  they  cannot  be 
removed.]  The  objection  is,  that  you  cannot  ask  the 
question  whether  it  was  the  handwriting  of  the  party, 
for  the  purpose  of  establishing  the  collateral  fact.  With 
relation  to  parish  registers, — suppose  it  were  sought  to  prove 
a  collateral  fact,  as  that  a  certain  party  was  in  that  parish 
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jBjre*.  0/  PUat,  chuich  on  a  certain  day;  that  could  not  be  done  by  piOT- 
1840.  j^^  j^  handwriting  in  the  parish  books ;  because  it  would 
be  to  prove  a  collateral  fact,  which  might  be  established  by 
independent  evidence.  It  is  submitted  that  if  a  document 
is  required  for  a  collateral  purpose,  the  original  document 
ought  to  be  in  Court,  in  order  that  the  jury  may,  for  the 
purpose  of  ascertaining  its  genuineness,  have  the  opportu- 
nity of  comparing  it  with  other  documents  which  may  be 
produced,  or  for  the  purpose  of  cross-examining  the  wit- 
ness who  comes  forward  to  prove  it.  The  rule  on  this  sub- 
ject is  thus  laid  down  by  Pawis,  C.  J.,  in  Rex  v.  Smith  (a) : 
"  Where  things  are  evidence  of  themselves,  as  corporation 
boohs,  we  make  no  rule  to  produce  them,  but  only  that  a 
party  may  have  copies,  which  copies  are  evidence;  but 
this  examination  (before  a  Justice  of  the  peace)  is  not  evi- 
dence of  itself,  without  proving  the  hand  of  the  party; 
and  so  it  is  of  warrants  and  affidavits ;  and,  therefore,  a 
copy  of  them  is  no  evidence,  and  we  must  have  the  original, 
for  nothing  else  concludes  the  party.'' 

Thirdly,  the  learned  Judge  ought  not  to  have  received 
evidence  of  the  conversation  between  Taylor  and  the 
plaintiff,  behind  the  back  of  the  defendant,  after  the 
stock  had  been  transferred,  and  the  transaction  was  at 
an  end.  That  was  a  mere  statement  made  by  an  agent, 
after  his  power  to  bind  his  principal  was  determined, 
and  therefore  could  not  affect  the  latter.  [Lord  Abin- 
gevy  C.  B. — ^Was  it  not  part  of  the  res  gestse?]  It  oc- 
curred after  the  transaction  was  at  an  end,  and  there- 
fore was  not  admissible.  It  is  immaterial  whether  it  was 
on  the  same  day  or  six  months  afterwards,  provided  the 
transaction  was  completed. — Fourthly,  the  four  letters 
from  the  defendant  to  Taylor,  containing  the  accounts  be- 
tween them,  were  improperly  rejected.  They  were  material 
evidence  in  the  cause,  as  shewing  the  origin  of  the  debt 

(a)  1  Str.  126. 
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due  from  Taylor  to  the  defendant^  and  therefore  were  Stteh.  of  Pkiu, 
admissible  in  evidence.  The  question  was  not,  whether 
in  the  opinion  of  the  learned  Judge  the  fact  to  be  estab- 
lished by  them  had  been  proved  already,  for  the  jury 
might  not  consider  the  proof  abready  given  as  sufficient. 
The  Judge  cannot  take  into  consideration  the  effect  or 
the  weight  of  the  evidence,  but  merely  its  admissibility : 
Create  v.  Barrett  (a). — ^Fifthly,  the  plaintiff  not  having  any 
stock  of  his  own  at  the  time  of  the  sale,  the  contract  was 
altogether  void,  by  the  provisions  of  the  statute  7  Geo.  2, 
c.  8,  8. 8,  by  which  it  is  enacted,  that  "  all  contracts  and 
agreements  whatsoever,  for  the  buying,  selling,  assigning, 
or  transferring  of  any  stock,  or  of  any  part,  share,  or  in- 
terest therein,  whereof  the  party  contracting  or  agreeing, 
&c.,  to  sell,  assign,  or  transfer  the  same,  shall  not  at  the 
time  of  the  making  such  contract  or  agreement  be  actually 
possessed  or  entitled  unto  in  his  own  right,  or  in  his  own 
name,  or  in  the  name  of  a  trustee  or  trustees  to  his  use, 
shall  be  null  and  void  to  all  intents  and  purposes  whatso- 
ever.^' This  action  is  in  form  an  action  of  indebitatus 
assmnpsit  for  stock  sold  by  the  plaintiff,  but  such  an  ac- 
tion IB  not  maintainable,  the  contract  for  the  sale  of  it 
being  void:  if  there  be  any  remedy  at  all,  the  plaintiff 
ought  to  have  proceeded  on  the  special  contract,  and  have 
alleged  as  the  consideration  that  he  had  procured  a  third 
party  to  transfer  the  stock.  Lastly,  the  allegation  in  the 
dedaration,  of  the  acceptance  of  this  stock,  was  disproved 
by  the  evidence,  for  the  stock  was  standing  in  the  name 
of  Ward,  and  must  be  considered  as  transferred  by  him, 
and  not  by  the  plaintiff. 

Lord  Abinger,  C.  B. — I  am  of  opinion  that  there  is  no 
sufficient  ground  to  accede  to  any  part  of  the  motion  in 
this  case. 

(a)  1  C,  M.  &  R.  919. 
▼OL.  VI.  P  M.  W. 
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Btek.  of  PUoM,  The  first  objection  tarns  npon  an  alleged  improper  di- 
rection by  the  learned  Jndge,  upon  the  question  whether 
the  credit  was  given  to  Taylor  or  to  the  defendant  by 
the  plaintiff.  Now  that  question,  undoubtedly,  is  one  of 
a  very  important  character,  as  ^t  involves  the  practice  of 
the  Stock  Exdiange  generally.  I  have  no  doubt  myself, 
from  the  long  experience  I  have  had  in  matters  of  this 
description,  that  there  is  an  understanding  between  the 
parties  on  the  Stock  Exchange,  that  inter  se  they  hold  the 
broker  liable.  I  do  not  say  that  understanding  would  not 
have  a  very  great  influence  on  the  question  in  individoal 
cases ;  but  it  is  admitted  in  this  case  that  there  was  evi- 
dence which  shewed  that  it  was  doubtful  whether  the  party 
meant  to  hold  the  broker  only  responsible,  or  to  have  also 
the  security  of  the  principal.  I  do  not  apprehend  the  rules 
of  the  Stock  Exchange  would  make  any  difference  as  to 
the  right  of  a  party  who  seUs  stock,  to  choose  to  what 
person  credit  shall  be  given  if  he  thinks  proper,  and 
the  evidence  shews  that  it  was  the  case  sometimes  to 
look  to  the  principal.  That,  then,  brings  it  to  a  ques- 
tion in  this  particular  case, — whether  or  not  the  plaintiff 
meant  to  take  the  credit  of  Taylor  only,  and  give  up  that 
of  the  defendant,  or  whether  he  insisted  on  the  credit  of 
the  defendant  ?  Now  that  was  a  question  for  the  jury.  I 
think  there  was  evidence  to  go  to  them  upon  that  ques- 
tion, and  the  learned  Judge  seems  to  me  to  have  left  it 
very  fairly  to  them,  and  in  words  quite  sufficient  for  the 
jury  to  understand  that  the  question  was,  whether  or  not 
the  plaintiff  had  sold  the  stock  on  the  credit  of  Taylor  only, 
and  had  given  up  his  claim  on  M'Callan.  If  he  chose  to 
take  Taylor  and  give  up  M'Callan,  undoubtedly  he  must 
abide  by  the  consequences.  The  whole  question  upon 
this  part  of  the  case  is,  whether  he  did  so  or  not,  and 
there  was  at  least  evidence  to  raise  a  qi^tion  of  doubt, 
which  the  jury  alone  could  determine,  and  that  question 
was  left  by  the  learned  Judge  correctly.  I  think,  therefore, 
we  cannot  disturb  the  verdict  upon  that  ground. 
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The  next  objection  is,  that  the  evidence  of  the  de-  &«*•  vl  PUoi, 
fendanf  8  handwritings  in  the  books  of  the  Bank  of 
England^  was  not  admissible.  Now  it  has  been  estab- 
hshed  by  a  series  of  decisions^  the  first  of  them  I  think 
by  Lord  Manafield  (a)^  that  the  books  of  the  Bank  of 
England  being  of  great  concernment  to  the  whole  of 
the  national  creditors,  the  removal  of  them  wonld  be  so 
inconvenient,  that  copies  of  them  might  be  received  in 
evidence.  It  was  founded  upon  the  principle,  that  the  pub- 
lic inconvenience,  from  the  removal  of  documents  of  that 
sort,  would  justify  the  introduction  of  secondary  evidence. 
That  principle  has  been  adopted  in  a  variety  of  cases,  and 
has  never  been  questioned  since.  I  know  there  have  been 
attempts  to  apply  it  in  cases  where  it  was  not  applicable : 
the  first  was  the  case  of  Bex  v.  Lord  George  Gordon  (A), 
where  copies  of  the  journals  of  the  House  of  Commons 
were  offered  to  be  given  in  evidence,  and  supported  on  the 
ground  of  the  above  decision  by  Lord  Mansfield  as  to  the 
books  of  the  Bank  of  England ;  but  they  were  rejected  by 
him  on  the  trial,  on  the  ground  that  no  such  inconvenience 
would  attend  the  removal  of  the  journals  of  the  House  of 
Commons,  as  any  wishing  to  remove  them  could  get  the 
sanction  of  the  Speaker  to  do  so.  Another  attempt  was 
made  to  give  copies  of  the  journals  in  evidence,  on  the  trial 
of  Lord  Melville  on  his  impeachment  (c).  There  the  case 
dLord  George  Gordon  was  cited,  and  the  ruling  was  said 
to  have  been  in  favour  of  receiving  the  secondary  evidence ; 
bat  Lord  Erskine,  who  presided  in  the  House  of  Lords, 
referred  to  that  case,  and  shewed  that  the  dedsion  had 

(o)  See  Dougl.  593,  n. ;  Marah  v.  see  the  note  at  p.  503.    See  also  21 

Coffiiett,    2E8p.  665;    Lynch  v.  St.  Tr.  543. 
Oerke,  3  Salk.  154;  Mann  ▼.  Co-  (c)  See  29  St  Tr.  685.  It  would 

rey,  Id«  155.  appear  from  that  report,  that  the 

{b)  DougL  590.    There  the  co-  objection  of  the  Lord  Chancellor 

pies  of  the  jonmals  are  stated  to  was  not  to  the  reception  of  tfxaintiie// 

have  been  received  and  read  as  coptVt,  but  of  the  |9rtn<«</ journals, 
evidence  without  objection ;  and 

f2 
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Ejteh.  qf  piau,  been  to  the  contrary;  and  the  evidence  was  rejected,  on 
'   ^    the  ground  that  there  was  no  snch  inconvenience  attendmg 

Mortimer     the  removal  of  the  journals  as  of  the  books  of  the  Bank. 

MACALLAN.  The  next  case  that  arose  was  with  respect  to  the  books  of 
the  Customs  and  Excise  (a).  It  was  formerly  the  practice 
to  produce  them,  but  after  some  consideration  it  was 
thought  that  the  public  inconvenience  was  so  great,  that 
it  has  become  every  day's  practice,  in  this  and  the  other 
Courts,  to  allow  copies  of  those  books  to  be  received  in 
evidence.  That  goes  upon  the  general  principle  of  not 
removing  books  of  general  concernment.  Then  does  not 
that  principle  apply  in  all  such  cases?  The  public  in- 
convenience in  this  case  is  as  great  as  in  the  case  of  any 
other  books.  I  think  a  case  has  been  aptly  put  by  my 
Brother  Alderson,  that  if  a  writing  were  on  a  wall,  might 
you  not  give  evidence  of  the  character  of  the  handwriting, 
as  probable  evidence  of  who  wrote  it,  without  producing 
the  wall  in  Court  ?  Suppose  a  man,  instead  of  printing  a 
libel  in  the  usual  way,  were  to  write  it  on  the  dead  walls 
of  the  metropolis,  is  it  to  be  said  that  he  cannot  be 
punished,  because  you  cannot  produce  the  wall  in  Court  ? 
May  you  not,  in  such  a  case,  prove  his  handwriting? 
Nor  is  this  case  altogether  imaginary — I  would  mention 
a  case  which  occurred  very  early  in  my  professional  life, 
where  a  man  was  convicted  of  writing  a  libel  on  the  wall  of 
the  Liverpool  gaol.  In  that  case  the  handwriting  ^f  the 
party  was  proved,  and  he  was  convicted.  Formerly  the 
actual  production  of  an  answer  in  Chancery  was  required, 
but  the  Lord  Chancellor's  o£Scers  had  been  in  the  habit 
of  carrying  out  these  documents  without  the  consent  of 
the  Lord  Chancellor,  and  as  that  was  found  to  be  incon- 
venient, they  were  forbidden  to  do  it,  and  the  conse- 
quence is,  that  an  office  copy  is  now  given  in  evidence, 
in  cases  where  the  original  would  be  evidence.  I  also 
remember  a  case  where  two  persons  were  convicted  in 

(a)  See  Rex  ▼.  Kmff,  2  T.  R.  234 ;  FvUer  y.  Fetch,  Carth.  346. 
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who  could  only  be  identified  by  proving  the  entries  they 
had  made  in  the  Custom-house  books,  which  were  not  re- 
movable upon  the  general  principle  of  inconvenience  to 
the  public;  and  some  one  was  called,  not  to  prove  that 
he  saw  them  there,  but  to  prove  their  handwriting;  a 
bill  of  exceptions  was  tendered  upon  that  very  point,  and 
the  House  of  Lords  determined  that  it  was  admissible 
evidence.  That  is  exactly  this  case,  except  that  it  is 
stronger.  Therefore  I  think  it  was  competent  evidence, 
for  the  purpose  of  proving  the  identity  of  the  party  who 
accepted  this  stock,  to  shew  that  an  entry  in  the  books 
of  the  Bank  of  England  was  the  handwriting  of  that  party. 
The  principle  of  law  is,  that  where  you  cannot  get  the 
best  possible  evidence,  you  must  take  the  next  best;  and 
where  the  law  has  laid  down  that  you  cannot  remove 
the  document  in  which  the  writing  is  made,  you  are  to 
be  entitled  to  the  next  best  evidence  of  it,  by  proving 
whose  writing  it  was.  I  therefore  think  there  is  no  ground 
for  the  rule  upon  this  point. 

The  third  point  is,  as  to  the  admission  of  the  evidence 
of  what  occurred  between  Taylor  and  the  plaintiff,  imme- 
diately after  the  transaction.  As  a  general  principle  it  is 
midoubtedly  true,  that  conversations  with  an  agent  after 
the  transaction  are  not  evidence  against  his  principal;  but 
the  question  is,  whether  this  be  not  a  part  of  the  res  gestae  ? 
It  is  part  of  the  evidence  to  shew  that  the  plaintiff  did  not 
trust  Taylor,  and  I  do  not  know  how  it  could  have  been 
shewn  otherwise.  It  is  before  the  transaction  is  concluded, 
that  is,  before  payment  is  made ;  and  I  think  it  is  receiv- 
able: it  is  not  a  conversation  between  an  agent  and  prin- 
cipal after  the  transaction  is  concluded,  but  a  conversa- 
tion at  the  time  he  is  dealing  with  him,  and  a  part  of  the 
res  gestae. 

Then,  the  fourth  objection  is,  that  letters  were  rqected 
which,  it  is  said,  tended  to  shew  more  satisfactorily 
the  debt  which  the  defendant  claimed  to  be  due  from 
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Exeh.  of  Pieot,  Taylor.      If   the    question    was^    whether  Taylor    owed 
^   ^  '  ^    M'Callan  a  sum  of  money^  these  accounts  would  not 
Mortimer     prove  it.     How  could  accounts  between  Taylor  and  the 
M'Callan.     defendant  tend  to  establish  the  existence  of  a  debt^  in  an 
action  between  the  defendant  and  a  third  party?    I  think 
they  certainly  were  not  evidence  at  all.    The  letters  di- 
recting the  money  to  be  invested  were  evidence,  because 
they  were  directions  given  to  the  agent ;  they  were  evi- 
dence of  the  fact;  but  it  is  quite  new  to  me  for  a  party  to 
say,  I  will  establish  a  debt  due  to  myself,  by  letters  of  my 
agent,  who  is  not  a  party  in  the  cause.     I  think,  therefore, 
these  letters  were  properly  rejected. 

The  next  point  is,  that  the  stock  was  not  the  stock  of 
the  plaintiff,  but  was  Ward's  stock ;  and  it  is  said  that  the 
plaintiff  could  not  enforce  his  contract  for  the  sale  of  this 
stock,  because  he  had  none  at  the  time  of  the  contract. 
That  general  proposition  certidnly  is  not  true;  how  many 
merchants  are  there  who  make  contracts  to  sell  things 
which  they  are  not  in  possession  of?  Can  it  be  doubted, 
that  a  man  who  has  made  a  contract  to  sell  that  which  he 
is  not  then  possessed  of,  if  he  obtain  means  to  perform 
that  contract,  and  to  deliver  the  thing  sold,  by  his  own 
hands  or  by  the  agency  of  another,  is  entitled  to  recover 
the  price  of  it  ?  But  it  is  said,  that  by  reason  of  the  pro- 
hibition in  the  act  of  Parliament,  he  could  not  sell  this  stock. 
Now  that  act  was  made  for  the  purpose  of  preventing  what 
is  declared  to  be  an  illegal  trafficking  in  the  funds,  by  sell- 
ing fictitious  stock  merely  by  way  of  differences;  but  it 
never  was  intended  to  affect  bon&  fide  sales  of  stock,  or  to 
say,  if  a  man  undertakes  to  sell  stock  to  another,  and  trans- 
fers the  actual  stock,  and  delivers  it  to  him,  and  he  accepts 
the  stock,  that  that  is  not  a  lawful  transaction.  That  is  not 
a  case  within  the  statute  at  all.  True,  the  plaintiff  had  not 
the  stock  at  the  time  it  was  purchased,  but  he  had  it  before 
it  was  invested  in  the  name  of  the  defendant;  and  whether 
he  transferred  it  to  the  defendant  himself,  or  procured  an- 
other person  to  transfer  it  for  him,  makes  no  difference. 
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In  point  of  fact,  lie  procured  stock ;  and  throngh  his  in-  SmH.  of  pieat^ 
stnunentality,   the  defendant  became  possessed  of  the  ' 

stock;  and  therefore,  whether  he  had  it  transferred  into 
his  own  name  first,  and  then  re-transferred  it,  makes  no 
difference.  I  therefore  think  there  is  nothing  in  that  ob- 
jection. 

The  next  is,  that  the  issue,  that  the  defendant  accepted 
the  stock  from  the  plaintiff,  was  not  proved.  Now  let  us 
see  what  that  issue  is.  The  declaration  states,  that  the 
defendant  was  indebted  to  the  plaintiff  in  the  sum  of 
£5000  for  certain  stock  then  sold  and  caused  to  be  trans- 
ferred hj  the  plaintiff  to  the  defendant,  and  by  the  defend- 
ant duly  accepted.  The  meaning  of  that  is,  that  it  was 
sold  and  delivered  to  the  defendant,  and  that  he  took  to 
it;  that  he  took  the  stock  as  his  own,  not  that  he  accepted 
it  from  the  plaintiff.  Then  the  defendant,  by  his  plea,  en- 
deavours to  introduce  that  which  is  not  part  of  the  aver- 
ment in  the  declaration.  He  says,  I  did  not  accept  from 
the  plaintiff,  meaning  to  say  he  accepted  firom  Ward ;  but 
that  is  no  part  of  the  issue  in  the  sense  in  which  it  has 
been  contended  for;  the  words  "  fix>m  the  plaintiff^'  there 
are  immaterial — ^the  question  is,  whether  he  did  not  accept 
the  stock,  and  he  did.  But  I  cannot  agree  altogether  that 
he  did  not  accept  it  from  the  plaintiff,  supposing  that  was 
material  to  the  issue.  The  plaintiff  is  the  person  who 
causes  Ward  to  transfer,  and  Ward  having  transferred,  the 
defendant  accepted  this  stock — ^that  is,  the  stock  which  the 
pkintiff  had  undertaken  to  transfer  to  him ;  and  thus  he 
does  accept  it  from  the  plaintiff.  It  appears  to  me,  there- 
fore, that  there  is  no  ground  for  a  rule  in  this  case  on  any 
of  the  points  which  have  been  suggested. 

Aldebson,  B. — I  am  of  the  same  opinion.  It  appears  to 
me  that  the  question  was  properly  left  to  the  jury,  it  being 
in  substance  whether  the  plaintiff  trusted  Taylor,  or  trusted 
M'Callan,  the  principal.  There  was  abundant  evidence 
from  which  the  jury  might  reasonably  infer  that  he  trusted 
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Mxek.  rf  Pleat,  M'CaUan,  and  they  have  fonnd  that  he  did,  and  the  learned 
Judge  and  the  Court  are  perfectly  satisfied  with  that  as  a 
conclusion  of  fact.  It  was  the  proper  point  to  be  left 
to  the  jury,  and  it  seems  to  me  that  it  was  the  only  ver- 
dict which  could  reasonably,  under  the  circumstances,  be 
found. 

The  second  question  is,  whether  or  not  the  acceptance  of 
the  stock  was  proved,  by  the  evidence  which  was  offered 
of  the  handwriting  of  the  defendant  in  the  Bank  books. 
Now  it  appears  that  the  documents  produced  shew  a  trans- 
fer  and  acceptance  in  point  of  form,  but  these  being  only 
copies,  they  do  not  shew  that  the  stock  was  transferred 
to  and  accepted  by  the  defendant^  unless  some  act  of  his, 
done  at  the  time  when  he  is  at  the  Bank,  in  the  Bank 
books,  be  also  shewn.  The  Bank  books  are  not  capable  of 
being  produced  without  so  much  public  inconvenience,  that 
the  Courts  have  directed  them  to  remain  in  the  Bank,  and 
copies  of  them  to  be  received  in  evidence  for  the  purpose 
for  which  the  books  are  receivable.  Then,  if  they  are  not 
removable  on  the  ground  of  public  inconvenience,  that  ui 
upon  the  same  footing  in  point  of  principle  as  in  the  case 
of  that  which  is  not  removable  by  the  physical  nature  of 
the  thing  itself.  Inscriptions  upon  tombstones  or  on  a  wall 
are  proved  every  day  in  this  way  for  that  reason.  The 
necessity  of  the  case  in  the  one  instance,  and  in  the  other 
case  the  general  public  inconvenience  which  would  follow 
from  the  books  being  removed,  supplies  the  reason  of  the 
rule.  Then  how  is  it  shewn  that  that  of  which  a  copy  has 
been  produced^  has  been  executed  by  the  defendant?  That 
is  proved  by  the  person  who  saw  Mr.  Ward  and  him  going 
towards  the  Stock  Exchange;  by  the  clerk  at  the  Bank, 
who  saw  Mr.  Taylor  in  an  imknown  person^s  presence 
at  the  time  of  the  transfer  and  the  acceptance  of  the 
stock,  and  by  his  pointing  out  to  a  third  person  the  accept- 
ance of  the  stock,  which  person  knows  that  it  is  in  the 
handwriting  of  the  defendant.  Putting  all  these  things 
together,  can  any  one  doubt  that  this  is  reasonable  evi- 
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deuce  from  which  the  juiy  might  conclude  who  were  the  BmH.  of  puaa, 
two  persons  who  were  seen  engaged  in  the  transfer  and    ^    ^      ^ 
acceptance  in  the  Bank  books? — one  of  whom  is  proved     Mortimer 
to  have  been  Taylor  by  the  evidence  of  the  Bank  clerk^     m<Callan. 
and  one  is  proved  to  have  been  M'Callan  by  the  testi- 
mony of  the  person  who  proves  that  the  acceptance  is 
in  his  handwriting.     It  appears  to  me  that  from  that  evi* 
dence^  the  only  reasonable  conclusion  to  be  drawn^  is  that 
which  the  jury  have  drawn.     The  distinction  in  these  cases 
is  between  the  admission  of  evidence  and  the  weight  of  evi- 
dence; I  quite  agree  that  if  the  document  is  not  produced^ 
less  weight  ought  to  be  given  to  it;  but  that  is  a  ques- 
tion for  the  jury.    The  only  question  for  the  Court  is^  is 
it  admissible  as  evidence  of  identity?    I  have  no  doubt 
that  it  is. 

Then^  with  respect  to  the  admission  of  what  occurred 
subsequently  to  the  transfer^  the  question  is,  was  that  part 
of  the  transaction,  and  what  was  the  conversation  itself? 
It  appears  to  me  to  be  part  of  the  transaction ;  but,  inde- 
pendently of  that,  the  conversation  itself,  though,  being  in 
words,  it  may  be  called  an  admission,  is  in  truth  an  act, 
demonstrated  by  the  words  used.  It  is  a  demand  of  the 
cheque  of  the  principal,  by  which  the  one  party  claimed  pay- 
ment, and  which  had  been  stopped  by  the  other.  Suppose 
it  had  been  in  writing, — such  a  demand  afterwards  of 
the  principal's  cheque  would  have  been  a  fact  which  would 
have  had  a  tendency  to  convince  the  jury  that  the  princi- 
pal was  trusted,  and  not  the  person  firom  whom  the  cheque 
was  demanded;  for  if,  at  the  time  of  the  transaction,  the 
plaintiff  had  demanded  the  cheque  of  Mr.  Taylor,  that  would 
have  been  strong  evidence  to  shew  that  Taylor  was  trusted ; 
if,  on  the  other  hand,  the  cheque  of  the  principal  was  de- 
manded from  Taylor,  that  would  be  very  strong  evidence 
to  shew  it  was  the  principal  who  was  trusted,  and  not  the 
broker.  Then  this  in  truth  is  not  an  admission  in  words 
by  the  agent  of  a  debt  from  the  principal,  but  it  is  an  act 
done  by  or  through  the  agent,  which  is  competent  to  be 
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Bteh.  of  Phatt  given  in  evidence  independently  of  its  being  a  part  of  the 
original  transaction.  Therefore  I  think  that  was  properly 
admitted. 

With  respect  to  the  letters^  I  entirely  concur  in  the  view 
my  Lord  has  taken  of  them ;  but,  independently  of  that^ 
supposing  the  letters  to  have  been  receivable,  and  suppos- 
ing them  to  have  been  rejected  by  the  learned  Judge,  I 
apprehend  we  ought  not,  on  this  account,  to  grant  a  new 
trial,  the  object,  and  the  sole  object,  of  these  letters 
being,  if  they  were  admissible,  to  prove  a  fact  admitted 
in  the  course  of  the  cause.  In  the  case  of  Edtoardi  v. 
Evans  (a),  this  point  arose.  That  was  an  action  for 
bribery,  and  the  question  was,  whether  or  not  certain 
conversations  had  taken  place  between  the  party  accused' 
and  the  party  who  was  supposed  to  have  bribed  him — a 
gentleman  of  the  name  of  Kinnaird.  The  plaintiff  called 
a  witness  who  proved  the  conversation  with  Kinnaird,  and 
then  called  another  witness  to  prove  the  same  conversation. 
Then  a  very  nice  question  arose,  whether  that  witness  was 
incapacitated  from  being  examined  on  the  ground  of  his 
having  an  interest  in  the  transaction.  The  learned  Judge, 
Mr.  Justice  Lawrence,  who  tried  the  cause,  was  of  opinion 
that  he  ought  to  be  rejected  on  the  ground  of  interest,  and 
the  question  was  raised  before  the  Court  whether  the 
Judge  had  been  right  in  so  ruling,  and  all  the  Court  con- 
curred that  it  was  a  very  considerable  question  for  the 
consideration  of  the  Court,  and  upon  that  ground  a  rule 
ought  to  be  granted ;  but  inasmuch  as  it  appeared  from  the 
Judge's  report  that  the  question  at  the  trial  did  not  turn 
on  the  words  used  in  the  conversation,  which  alone  the 
witness  was  called  to  prove,  that  conversation  having  been 
proved  by  another  person,  and  the  whole  defence  turning, 
not  on  the  denial  of  the  words,  but  upon  the  question  whe- 
ther those  words  were  spoken  seriously  or  were  used  merely 
in  jest,  the  Court,  upon  the  ground  that  the  examination  of 

(a)  3  £a8t,  451. 
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the  second  witness  could  not  have  at  aQ  tended  to  alter  the  Etek.  ui  Piea$, 
Terdict  as  fonnd^  inasmuch  as  it  was  conceded  that  what 
that  witness  was  to  have  proved  had  been  proved  before^ 
refused  the  rule  for  a  new  trials  though  they  were  of  opi- 
nion that  the  witness  had  been  improperly  rejected^  or  at 
least  that  the  question  as  to  his  improper  rejection  was  a 
question  well  deserving  the  consideration  of  the  Court, 
liord  EUenborouffh  there  says :  '^  Here  the  issue^  which 
went  to  the  jury^  was  quite  collateral  and  immaterial  to 
what  the  witness  was  called  to  prove.  For  the  evidence  of 
Mr.  Kinnaird,  which  Bradley  was  called  to  corroborate^ 
was  admitted  to  be  true^  and  the  defence  made  was  quite 
collateral  to  it,  upon  which  the  verdict  was  given.''  Sir 
W.  Folleti  has  stated  that  we  cannot  tell  what  operates 
on  the  minds  of  the  jury — so  it  might  have  been  said  in 
Edwards  v.  Evans,  "  the  jury  have  not  told  us  whether  they 
did  not  disbelieve  Kinnaird,  or  whether  they  might  not 
have  believed  him  in  case  he  had  been  confirmed  by  Brad- 
ley :''  but  as  the  whole  defence  was  collateral  to  that,  it  was 
presumed  that  the  jury,  as  men  of  understanding,  did  not 
disbeUeve  the  witness  who  was  called,  as  the  fact  he  deposed 
to  was  not  disputed  at  the  time.  Now  these  letters  were 
tendered  in  evidence  to  shew  the  existence  of  a  debt  between 
M'Callan  and  Taylor;  and  when  Mr.  Cresswell  comes  to  re- 
ply, he  admits  that  to  be  the  £act ;  and  that  being  a  fact 
admitted,  and  that  fact  being  the  only  object  for  which  the 
letters  were  tendered,  it  would  be  a  new  thing  to  grant  a 
new  trial  upon  the  ground  that  letters  were  rejected,  which 
only  had  a  tendency  to  prove  a  fact  which,  being  before 
admitted,  was  not  left  to  the  jury  at  all.  I  entirely  concur 
in  all  the  doctrine  laid  down  in  Orease  v.  Barrett.  This  is 
a  case  excepted  out  of  the  principle  of  Crease  v.  Barrett, 
exactly  in  the  same  way  that  Edwards  v.  Evans  was  con- 
ceded, in  the  judgment  in  Crease  v.  Barrett^  to  be  law,  and 
was  quoted  for  that  purpose.  Therefore,  upon  that  ground 
I  think  there  is  no  ground  for  a  new  trial. 

With  respect  to  the  point  as  to  the  form  of  the  plead- 
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Exeh.  of  puat,  ings,  it  appears  to  me,  that,  after  the  decision  of  this  Court 
1840.  jj^  Hibblewhiie  t.  M^Morine  (a),  in  which  the  doctrine  of 
Lord  Tenterdenj  in  Bryan  v.  Lewis  (A) — ^that  a  party  conld 
not  maintain  an  action  for  the  price  of  goods  which  he  had 
not  in  his  possession  at  the  time  of  the  contract — ^was  held 
not  to  be  maintainable  in  point  of  law,  inasmuch  as  it  would 
pnt  an  end  to  half  the  commerdal  contracts  in  London;— 
the  circumstance  of  the  plaintiff  not  haying  stock  at  the  tune 
of  the  contract  is  immaterial,  if  he  had  stock  to  deliver  at 
the  time  the  transfer  was  to  be  made.  Here  he  had  stock 
at  the  time  the  transfer  was  to  be  made,  for  he  procured 
Mr.  Ward  to  transfer  the  actual  quantity  of  stock,  and  the 
defendant  accepted  it ;  and  it  is  immaterial  to  him  whether 
he  received  the  actual  quantity  of  stock  from  the  plaintiff 
or  from  Mr.  Ward,  provided  he  received  under  the  contract 
with  the  plaintiff  that  which  he  received  from  Mr.  Ward. 
I  think  the  case  is  not  within  the  act  of  the  7  Geo.  2 : 
that  act  was  intended  to  prevent  gambling  transactions 
where  the  stock  is  not  delivered  in  any  part  of  the  trans- 
action, and  where  all  that  is  sought  to  be  recovered  is  a 
compensation  for  a  fictitious  sale,  which  was  a  mere  ima- 
gination between  the  parties, — ^in  truth,  nothing  more  or 
less  than  a  gambling  transaction,  and  a  bet  between  them 
as  to  the  price  of  stock.  That  was  the  kind  of  dealing 
intended  to  be  prohibited;  but  here  the  stock  is  actually 
delivered,  the  defendant  has  received  it,  and  I  think  he 
may  therefore  well  have  an  action  brought  against  him, 
in  which  the  declaration  states  it  as  a  contract  for  stock 
sold  and  delivered. 

Then  comes  the  last  question — ^is  there  any  proof  that  it 
was  accepted  by  him?  I  quite  agree  with  what  my  Lord 
has  stated,  that  it  is  not  necessary  for  the  purpose  of  this 
declaration,  or  to  support  the  plaintiff's  claim,  that  there 
should  have  been  an  acceptance  proved  in  the  very  terms 
in  which  it  is  put  by  the  defendant ;  but  if  it  were>  I  think 

(a)  5  M.  &  W.  462.  (6)  Ry.  &  M.  386. 
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it  lias  been  proved.    In  truth,  the  stock  has  been  accepted  iB^th.  0/  PUiu, 

1840 
under  the  contract;  for  it  has  been  transferred  to  the  de- 
fendant, and  has  been  accepted  by  him;  although  transfer- 
red by  Ward,  it  has  been  accepted  by  the  defendant  under 
Lis  original  contract  with  the  plaintiff.  Upon  these  grounds, 
I  am  of  opinion  that  there  should  be  no  new  trial. 

OuRNEY,  B.,  concurred. 

Rule  refused. 


Yates  and  Another  v.  The  Dublin  Steam  Packet 
Company. 

X  HIS  was  an  action  against  the  defendants,  as  the  owners  in  an  action  by 
of  a  steam  packet  called  the  Duchess  of  Kent,  for  running  ^^^^^ 
down  a  vessel  called  the  Byron,  whereby  certain  goods  of  ]^*^^^j  ^*^ 
the  plaintiffs,  then  on  board  the  latter  vessel,  were  lost,  were  lost  by  a 

_._  .  .,,  rm  .   •    1   1     I*  ^  collision  with 

Plea,  not  guilty.  The  cause  was  tried  before  Gumey,  the  defendanu' 
B.,  at  the  London  Sittings  after  Michaehnas  Term,  when  JaXg  Vound'I 
a  verdict  was  found  for  the  defendants.    Another  action  l^l^^^}  '®^  *^« 

defendants,  the 

against  the  same  defendants,  by  the  owners  of  the  Byron,  plaintiff  in 
for  the  loss  of  her  by  the  same  injury,  was  entered  in  llgainsVthe  ^^ 
the  cause  list  for  trial;  but,  on  the  verdict  being  returned  ^^f^f^^' 
for  the  defendants  in  this  action,  the  record  in  the  other  Min«  injury, 

.  which  stood 

was  Withdrawn.  next  in  the 

paper  for  trial, 
withdrew  the 

Sir  F.  Pollock,  for  the  plaintiffs,  now  moved  for  a  rule  "om  refoiSd 
to  shew  cause  why  the  judgment  and  execution  in  this  on  the  appUca- 
action  should  not  be  stayed  until  after  the  trial  of  the  puinUffs  in  the 
other  action.    The  application  was  made  on  an  affidavit  ,^^  ^e  jud^ 
stating  that  a  witness,  who  was  absent  at  the  trial  of  this  "«?*  *°d  «»«- 

,  ,  cution  unUl 

cause,  having  been  detained  at  sea  by  contrary  winds,  after  the  trial 

of  the  second, 
although  it  was 
atatcd  on  affidaTit  that  material  evidence  in  £iTour  of  the  plaintifi,  which  could  not  be  pro- 
duced on  the  former  trial,  would  be  adduced  on  the  other:  the  Judge  being  satisfied  with  the 
vcrdicL 
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Exeh,  €f  PUat,  wotild  be  able  to  giye  material  evidence  in  fi&Toar  of  the 

1840 

^    plaintiffs^  case^  on  the  trial  of  the  second  cause^  at  the  next 

Yatbs        sittings.     He  referred  to  a  case  of  Cobbold  v.  GrvmeU  (a), 

The  Dublin    in  which  the  Court  of  King's  Bench,  under  similar  or- 

^  CoMPAMT^^  cmnstances,  granted  a  stay  of  proceedings  nntil  after  the 

trial  of  a  second  action  arising  out  of  the  same  injniy; 

and  nrged  that  such  an  arrangement  wonld  best  effectuate 

the  real  justice  of  the  case.     [Alderaon,  B. — ^It  is  the 

plaintiffs'  own  fault  if  they  went  to  trial  on  insufGlcient 

evidence.     K  this  affidavit  had  been  produced  at  the  trials 

the  learned  Judge  would  probably  have  postponed  it. — 

Gumey,  B.,  expressed  his  opinion  that,  upon  the  balance 

of   the    evidence,    the  verdict   for  the  defendants  was 

right.] 

Alderson,  B. — I  think  we  ought  not  to  accede  to  this 
application.  I  fear  that  if  the  Court  were  to  grant  this  rule, 
it  might  be  drawn  into  a  dangerous  precedent.  This  ia  a 
case  in  which  the  verdict  is  satisfactoiy  to  the  learned 
Judge  who  tried  the  cause,  and  it  is  not  suggested  that 
there  has  been  any  misdirection :  but  it  is  said  that  there 
is  another  case  involving  precisely  the  same  question,  which 
stood  next  after  this  for  trial,  and  was  withdrawn  in  con- 
sequence of  the  verdict  in  this  action,  and  it  is  su^ested 
that  the  parties  will  be  enabled  to  try  the  second  cause  with 
additional  testimony,  and  so  make  that  more  clear  in  favour 
of  the  plaintiffs,  which  before  was  in  doubt  in  the  opinion 
of  the  jury.  The  only  authority  which  has  been  referred 
to  is  the  precedent  made  by  the  Court  of  King's  Bench 
in  the  case  of  Cobbold  v.  Grinnett.  But  in  that  case  the 
Court  intimated  some  dissatisfaction  with  the  verdict — ^at 
least  they  thought  there  was  good  ground  for  further  inquiry 
to  be  made  with  respect  to  it.  They  did  not,  however, 
grant  a  new  trial,  where  there  was  another  cause  depend- 

(a)  £.  T.  1832 ;  not  reported. 
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ing  which  would  decide  the  same  pointy  and  which  might  ^^  9f  Pf^os, 
be  decided  so  satisfactorily  as  to  render  it  lumecessary  to  - 

grant  a  new  trial;  but  thinking  the  matter  somewhat  Yatb$ 
doubtful^  the  Court  granted  the  rule  to  which  Sir  F.  Pol-  The  Dublw 
lock  has  referred.  I  am  not  prepared  to  dissent  from  the  coktant. 
principle  of  that  decision;  and  if  it  appeared  that  there  had 
been  any  injustice  done  to  the  plaintiffs  in  the  present 
case^  we  should  be  disposed  to  grant  them  the  indulgence 
nrhich  is  asked.  But  it  is  to  be  observed  that  the  case  of 
Cobbold  y.  Grinnell  was  very  different  from  the  present^ 
as  to  the  party  applying  for  redress ;  there  the  application 
was  made  by  the  defendant,  here  it  is  by  the  plaintiffs. 
The  defendant  has  no  command  over  the  record,  and 
can  only  ask  to  postpone  the  trial  on  affidavits,  on  the 
groimd  of  the  absence  of  a  material  witness  whom  he  has 
subpoenaed;  and  if  there  have  been  any  neglect  on  his 
part,  the  Court  will  not  assist  him,  and  the  plaintiff  re- 
covers against  him.  The  plaintiff,  on  the  other  hand,  may, 
at  the  beginning,  and  even  at  the  end  of  his  case,  stop  the 
trial,  at  the  expense  of  paying  the  costs  of  the  day,  and  so 
prevent  a  decision  from  passing  finaDy  against  him.  He 
may  withdraw  the  record  in  the  first  instance,  if  he  has 
not  sufficient  evidence;  and  even  after  he  has  fully  heard 
the  defendant's  case,  and  the  summing  up  of  the  Judge,  he 
has  to  the  last  moment  allowed  him,  if  he  choose,  to  be 
nonsuited,  and  withdraw  from  proceeding  further.  The 
plaintiffs  in  this  case  chose  not  to  do  that,  but  took  their 
chance  of  obtaining  a  verdict,  and  that  when  they  knew 
all  the  facts,  and  the  opinion  of  the  Judge,  and  the  manner 
in  whidi  he  was  submitting  the  case  to  the  jury.  Under 
these  circumstances,  it  appears  to  me  that  the  authority  of 
Cobbold  V.  Grifmett,  which  was  decided  on  the  particular 
dzcumstances  of  that  case,  does  not  apply  to  the  present, 
where  the  plaintiffs,  having  all  these  advantages,  were 
content  to  stand  upon  the  evidence;  and  that  we  should 
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Exeh.  of  Piiot,  be  establishing  a  veiy  dangerous  precedent  if  we  were  to 
.   ^^^'  .     accede  to  this  motion.    The  rule  must  therefore  be  re- 
Yateb       fused. 

The  Dublin 

^Tompak"*  Guenby,  B.— I  think,  upon  the  evidence,  the  verdict 
was  right ;  but  if  it  had  been  the  other  way,  I  should  not 
have  thought  it  a  case  in  which  to  grant  a  new  trial. 

BoLFE,  B.,  concurred. 

Rule  refused. 


Pbinole  v.  Mollett. 

The  charterer  X  HIS  was  an  action  of  assumpsit  on  a  memorandum  of 
conveyance'of  a  chartcr-party,  brought  to  recover  £60  for  demurrage  for  ten 
f"d  ^'Tr  t!  ii  ^*^y®>  **  *^®  stipulated  rate  of  £6  per  day,  and  damages 
not  liable  to  the  for  the  detention  of  the  plaintiff ^s  ship  Diadem  by  the 
iinaToidabie  de-  defendant  for  thirty-three  days.  The  defendant  pleaded, 
sWp  by  the^*  by  his  first  plea,  as  to  so  much  of  the  causes  of  action  in 
froit,  after  the     the  declaration  (consisting  of  one  count)  as  relates  to  the 

completion  of  ,  .... 

the  loading.  keeping  and  detaining  the  said  ship  over  and  above  the 
fifty  days  and  ten  days  on  demurrage  in  the  memorandum 
of  charter-party  mentioned,  except  as  to  fourteen  days, 
that  he  did  not  keep  or  detain  the  said  ship;  and  in  his 
second  plea,  as  to  the  residue  of  the  causes  of  action,  the 
defendant  pleaded  a  payment  of  £14A  into  Court,  with  an 
averment  of  no  further  damage  in  respect  thereof.  The 
plaintiff,  in  his  replication,  joined  issue  on  the  first  plea, 
and  took  the  money  out  of  Court  on  the  second. 

The  parties  agreed  to  take  the  opinion  of  the  Court  on 
the  following  case. 

The  material  part  of  the  memorandum  of  charter-party 
is  as  follows: — ''Memorandum  of  charter-party,  London^ 
I9th  Jan.,  1837.    It  is  this  day  mutually  agreed  between 
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Harrop  Pringle^  Esq.^  owner  of  the  good  ship  or  vessel  E»eh.  of  PUat, 
called  the  Diadem^  L.  Leslie^  master^  of  the  measurement  ^  ^^'  . 
of  376  tons  or  thereabouts,  now  lying  at  Shields,  and  John  Prinole 
Mollett,  Esq.,  of  London,  merchant,  that  the  said  ship,  Mollett. 
being  tight,  staunch,  and  strong,  and  every  way  fitted  for 
the  voyage,  shall,  with  all  convenient  speed,  sail  and  pro- 
ceed to  Odessa,  (then  follow  stipulations  as  to  the  cargo 
and  rates  of  freight):  it  is  further  agreed,  that  on  the 
ship's  arrival  at  Odessa,  the  freighter's  agents  shall  have 
the  option  of  employing  her  for  one  intermediate  voyage 
to  a  safe  port  in  the  Mediterranean,  on  paying  three-fifths 
of  the  above  freight :  fifty  running  days  are  to  be  allowed 
to  the  said  merchant  (if  the  ship  is  not  sooner  despatched) 
for  loading  and  unloading  upon  each  voyage,  (if  two),  and 
ten  days  on  demurrage  over  and  above  the  said  laying 
days,  at  £G  per  day/'  After  arriving  at  Odessa,  the  vessel 
proceeded,  according  to  the  terms  of  the  memorandum  of 
charter-party,  on  an  intermediate  voyage  to  the  Mediter- 
ranean, upon  which  no  question  has  arisen.  On  the  28th 
of  November,  1837,  the  Diadem  again  arrived  in  the  mole 
at  Odessa,  and  was  ready  to  be  loaded  on  the  9th  of  De- 
cember following,  on  which  day  her  loading  was  com- 
menced, with  a  general  cargo,  consisting  of  timber,  pearl 
ashes,  wool,  tallow,  seed,  and  grain;  and  on  the  9th  of 
February  following  the  said  loading  was  completed.  On 
the  29th  of  December,  1837,  and  during  the  progress  of 
the  said  loading,  the  mole  was  frozen  in,  and  in  conse- 
quence thereof  the  Diadem  was  fixed  in  the  ice,  and  totally 
unable  to  sail  homeward  until  the  28th  of  February,  1838, 
▼hen  the  captain  and  crew  were  enabled,  and  not  before 
that  time,  to  cut  through  the  ice,  and  to  get  the  Diadem 
into  dear  water.  The  ship  afterwards  arrived  in  London, 
and  employed  eleven  days  there  in  unloading.  The  whole 
period  at  Odessa,  between  the  9th  of  December,  1837,  and 
the  28th  of  February,  1888,  was  82  days,  which,  with  the 
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Exch.  of  PUm,  time  of  detention  at  London^  amounted  to  98  days^  wbich^ 

'   ^     after  deducting  there&om  the  50  running  days  allowed  by 

Primqle      the  memorandum  of  charter-party  for  loading  and  unload- 

MoLLBTT.     ing,  are  reduced  to  43  days,  in  respect  of  which  the  action 

is  brought. 

The  payment  of  £144  into  Court  is  computed  by  the 
defendant,  and  paid  by  him,  in  respect  of  24  dajrs,  namely^ 
the  ten  days  on  demurrage,  three  days  of  detention  at 
Odessa,  (the  7th,  8th,  and  9th  of  February),  and  eleven 
days  at  London. 

If  the  Court  shall  be  of  opinion  that  the  defendant  is 
liable  for  the  detention  of  the  vessel  from  the  9th  of  Fe- 
bruary until  the  28th  of  February,  or  any  part  thereof, 
that  is  to  say,  from  the  time  that  the  loading  was  com- 
pleted until  the  vessel  was  free  from  ice,  then  a  judg- 
ment shall  be  entered  for  the  plaintiff  for  the  sum  of 
120^.,  or  such  sum  as  the  Coiut  shall  be  of  opinion  the 
defendant  is  liable  for,  by  confession :  and  if  the  Court 
shall  be  of  opinion  that  the  defendant  is  not  so  liable, 
then  a  judgment  of  nolle  prosequi  shall  be  entered  for  the 
defendant.  Either  party  to  be  at  liberty  to  refer  to  the 
pleadings,  or  memorandum  of  charter-party,  as  part  of 
the  case. 

The  points  marked  for  argument  were  as  follows : — ^For 
the  plaintiff — ^that  the  ovmer  is  entitled  to  recover  for 
those  days  mentioned  in  the  case.  For  the  defendant— 
that  he  is  not  liable  to  pay  for  the  detention  of  the  ves- 
sel by  the  frost,  from  the  time  that  the  loading  was  com- 
plete until  the  vessel  was  freed  from  the  ice. 

Alexander,  for  the  plaintiff. — ^The  payment  into  Court 
covers  the  space  of  24  days,  of  which  three  were  days  of 
detention  at  Odessa;  but  the  plaintiff  claims  to  recover 
in  respect  of  19  additional  days,  during  which  the  vessel 
was  frozen  in ,-  and  the  question  is,  whether  the  oivner  of 
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the  sliip.  or  the  charterer,  is  to  bear  the  loss  arising  from  Exeh,  of  pteat, 

1840 
that  unavoidable  detention.    The  general  rule  of  law  is,  '  ^ 

that  detention  is  to  be  paid  for  by  the  charterer,  and  not  Prinole 
by  the  owner:  Abbott  on  Shipping,  269  (6th  edition).  Mollett. 
Barker  v.  Hodgson  (a),  and  Barrett  v.  Button  (i),  are  au- 
thorities to  shew  that  the  freighter  of  a  vessel  is  not  ex- 
cused from  the  performance  of  his  covenant  by  an  una- 
voidable detention.  [Parkey  B. — ^This  is  a  very  difFerent 
case :  in  those  cases  the  loading  of  the  vessel  was  impeded; 
here  the  detention  was  not  during  the  loading,  but  after 
it  was  completed  the  ice  prevented  her  sailing.  The  de- 
fendant has  paid  for  all  demurrage  during  the  time  of 
loading.  Lord  Abinger,  C.  B. — The  meaning  of  "  running 
days''  is,  that  the  freighter  shall  not  waste  time  in  loading 
and  unloading.] 

Pek  Curiam. — This  is  a  clear  case,  and  the  judgment 
must  be  for  the  defendant.  The  detention  by  the  ice  was 
not  occasioned  by  any  fault  of  the  defendant.  In  order 
to  render  him  liable,  the  detention  must  have  been  for 
the  purpose  of  loading.  Here  the  ship  was  detained  only 
three  days  for  that  purpose,  and  those  have  been  paid  for. 

Judgment  for  the  defendant. 

fF.  H,  Watson  was  to  have  argued  for  the  defendant. 

(a)  3  M.  &  Sel.  267.  (6)  4  Campb.  333. 
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Exch.  of  Pleat, 
1840. 

Jones  and  Another  v.  Jones  and  Another. 

Plea,  to  an  JJeBT  by  the  payees  against  the  makers  of  a  promissory 

by  the  payee  note  for  £35,  dated  6tb  June,  1838,  payable  on  demand: 

maker  of  a  pro-  ^^^^  *  count  On  an  account  stated. — ^Plea,  as  to  the  first 

pivlbie  on^de-  ^^^°*^  ^^^^  *^6  promissory  note  in  that  count  mentioned 

mand,  that  the  ^as  made  and  given  by  the  defendants  to  the  plaintiffs  for 

note  was  given       -•  ^  i»  « 

as  and  for  the  the  payment  of  a  certain  sum,  to  wit,  the  said  sum  of  £35 

nioney  to'  be  ^^  *^®  ^aid  notc  mentioned,  as  and  for  the  purchase-money 

JumJiVfor  *^  ^®  P*^^^  *°  *^®  plaintiffs  for  the  sale  to  the  defendant 

land  agreed  to  Owcu  Joucs  of  a  Certain  cottage  and  land,  by  virtue  of  an 

be  sold  by  the  -o  *     ^ 

plaintiff  to  the  agreement  then,  to  wit,  on  the  6th  June,  1838,  made 

fhItlfo*memo-  between  the  defendant  Owen  Jones  and  the  plaintiffs  for 

randum  or  note  the  Sale  of  the  Said  cottago  and  land :  and  that  the  said 

of  the  contract  ^^  ' 

in  writing  was  coutract  for  the  salc  of  the  said  tenement  was  not,  nor 

defenda/t,  or  ^^  ^^7  memorandum  or  note  thereof  in  writing  signed 

fa"JfJny  autho-  ^7  *^^  ^^^  ^^®^  Joucs,  being  the  party  to  be  charged 

rizedbyhim;  therewith,  or  any  person  or  persons  thereunto  lawfully 

and  that  there  i-jii-  t     \        -li*-! 

was  not  any  authonzcd  by  him :  and  the  defendants  further  say,  that 
or"vaiue*for  Ae  there  was  uot  at  any  time  any  consideration  or  value  for 
ment°Vh^*^'  *^®  defendants'  making  the  said  promissory  note,  or  pay- 
note,  except  as  mcut  of  the  amount  thereof,  except  as  aforesaid ;  and  the 
Held  bad  on  plaintiffs  havc  held,  and  now  hold,  the  same  without  value 
murVe*r.  ^^'  ^'  Consideration. — ^Verification. 

re  T^ld^hl?'^       Replication,  that  at  the  time  of  the  making  of  the  said 

after  the  making  coutract  in  the  Said  first  plea  mentioned,  the  defendant 

the  defendant '  Owcu  Joucs  paid  to  thc  plaintiffs  a  certain  sum,  to  wit, 

fhl'^purcha^'se.  *^®  ^^^  ^^  ^-  ^^'^  ^^  P^*^  Satisfaction  and  discharge  of 

money,  and  was  thc  purchasc-moncy  for  the  said  cottage  and  land  in  the 

let  into  posses-         •  i  /?  i  •         j  . 

sion,  and  that  said  first  plea  mentioned,  and  was  then,  to  wit,  on  the  said 

aiwaysbcen  *  6th  day  of  Juuc,  1838,  put  into  the  possession  of  the  said 

I'nS  exec^te^a  ^ottagc  and  land,  and  from  thence  hitherto  hath  been  and 

conveyance:—  still  is  iu  the  posscssiou  and  eniovment  thereof,  under  and 

0««r,,  whether  .  y.     i  . , 

thi j  replication  lu  puTsuauce  of  the  Said  coutract  i  and  the  plaintiffs  m 

muit^fwiow.  ^^^  further  say,  that  from  the  time  of  the  making  of  the 
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said  contract,  they,  the  plaintiffs,  have  always  been  and  Bxeh.  of  puqm, 
still  are  ready  and  willing  to  execute  a  conveyance  of  the 
said  cottage  and  land  to  the  defendant  Owen  Jones,  accord- 
ing to  the  said  contract. — ^Verification. 

Special  demnrrer,  on  the  grounds  that  the  replication 
neither  traversed  nor  confessed  and  avoided  the  plea ;  that 
it  offers  immaterial  issues,  and  that  it  is  multifarious. — 
Joinder  in  demurrer. 


Hayes,  in  support  of  the  demurrer. — ^The  plaintiffs  cannot 
recover  under  the  circumstances  disclosed  on  this  record. 
First,  the  replication  is  multifarious :  it  alleges,  by  way  of 
answer  to  the  plea,  first,  the  part-payment  of  the  purchase- 
money  ;  secondly,  the  letting  of  the  defendant  into  pos- 
session; and,  thirdly,  the  willingness  of  the  plaintiffs  to 
execute  a  conveyance.  The  letting  into  possession  is  a  fact 
altogether  beside  the  part-payment  of  the  purchase-money ; 
each  may  have  an  effect  in  equity,  but  they  are  distinct 
grounds  of  answer,  and  the  defendants  cannot  take  issue 
on  both.  If  either  be  material,  one  is  as  much  so  as  the 
other,  and  the  defendants  cannot  tell  which  is  relied  on. 
[Parke,  B. — Is  the  plea  good?  The  defendant  chooses  to 
give  the  note  on  being  let  into  possession ;  then  surely  he 
must  pay  it :  he  has  got  all  he  bargained  for.]  Nothing 
appears  upon  the  plea  but  that  the  note  was  given  on  a 
Terbal  contract  for  the  sale  of  land,  and  that  there  was  no 
other  consideration  for  it.  [Lord  Abinger,  C.  B. — ^The 
defendants  say  the  contract  was  not  in  writing;  does  it 
therefore  follow  that  the  plaintiff  will  not  execute  it  ?  The 
plea  should  have  alleged  that  the  plaintiffs  had  refused  to 
transfer  the  estate  to  the  defendant.  Parke,  B. — The  de- 
fendants are  bound  to  pay  the  note,  unless  they  shew  that 
there  was  no  consideration  whatever  for  it.  How  do  we 
know,  from  the  plea,  that  the  defendant  has  not  had  pos- 
session ?]  The  plea  is  to  be  looked  at  as  upon  a  general  de- 
murrer;  and  the  allegation,  that  there  was  no  other  consi- 
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Exeh.  of  PUat,  deration  for  the  note  except  the  parol  agreement^  excludes 
the  notion  that  anything  has  passed  besides  the  mere  exe- 
cutoiy  contract.     Then  there  is  no  valid  agreement  to 
satisfy  the  Statute  of  Frauds.    The  action  in  effect  is  to 
enforce  an  agreement  in  breach  of  the  statute.    An  agree- 
ment within  the  statute  must,  in  order  to  give  a  cause  of 
action,  contain  in  the  -writing  the  consideration  for  the 
promise,  as  well  as  the  promise  itself :  Wain  y.  Warliers  [a), 
confirmed  by  Saunders  v.  Wakefield  (A).    This  is  a  contract 
altogether  executory.    Can  it  be  said  the  agreement  is  not 
binding  when  it  stands  merely  as  a  contract,  but  becomes 
binding  by  the  giving  of  a  promissory  note?    There  is  no 
distinction  between  that  and  any  other  promise  to  pay  in 
futuro,  except  its  negotiability,  and  that  it  prim&  fitde 
imports  consideration.     \W.  H.  Watson^  for  the  plaintiffs, 
referred  to  Sower  by  v.  Butcher  (c)].     That  case  did  not 
arise  on  the  Statute  of  Frauds.    There,  also,  there  clearly 
was  a  consideration,  in  the  contract  implied  by  the  bill  of 
exchange  to  give  time  to  the  third  party.    This  is  in  truth 
an  action  to  recover  the  purchase-money  of  an  estate,  and 
what  the  estate  was  is  to  be  proved  by  parol.    [Parke,  B. — 
We  must  assimie,  on  these  pleadings,  that  the  note  was 
given  for  the  purchase-money,  and  that  the  plaintiffs  are 
perfectly  ready  to  execute  a  conveyance.     The  plea  does 
not  aver  that  they  are  not  ready  and  willing  to  convey. 
Although,  therefore,  they  may  not  be  bound  to  perform 
the  agreement,  yet,  if  they  are  ready  to  do  so,  what  right 
have  the  defendants  to  refuse  to  pay  their  note  ?  They  have 
all  they  bargained  for.     But  further,  ia  it  not  necessary  in 
equity  that  there  should  be  both  part  pa3rment  and  a  letting 
into  possession,  to  give  validity  to  the  contract  ?   If  so,  the 
replication  is  not  double.]    Part  payment  alone  is  sufficient 
under  certain  circumstances  (d).    Then,  on  the  face  of  the 

(a)  5  East,  10.  {d)  See  Sugd.   Vend,   and  P., 

(b)  4  B.  &  Aid.  595.  3rd.  edit,  vol.  1  p.  202. 
(c)  2  C.  &  M.  372. 
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plea,  it  is  a  mere  executory  contract  for  the  sale  of  land^  BmA.  of  pum, 

and  the  note  is  no  more  than  a  written  agreement  to  pay  .   ^^'  . 

in  future  the  purchaae-money  of  an  estate^  which  by  the  Jones 

contract  is  left  wholly  uncertain^  and  cannot  be  supplied  jonbs. 
by  parol. 

WaUony  contra. — ^The  plea  is  bad.  The  promissory  note 
on  the  face  of  it  imports  consideration^  and  the  plea  must 
shew  an  absolute  and  total  failure  of  consideration^  in 
order  to  defeat  the  plaintiffs^  right  of  action :  it  must  dis- 
close drcumstances  such  as  that^  if  money  had  been  paid 
instead  of  a  note  being  given  the  defendant  would  have 
been  entitled  to  receiye  it  back :  Stephens  y.  WUkinson  (a). 
Could  the  defendants  have  done  so^  before  the  plaintiffs 
had  refused  to  conyey  ?  Certainly  not^  because  till  then  there 
would  be  no  failure  of  consideration.  The  plea  does  not 
shew  that  the  plaintiffs  have  refused  or  are  unable  to  con- 
vey; nay,  it  is  consistent  with  it  that  the  land  has  in  fact 
been  conveyed  since  the  note  became  due:  the  only  allega- 
tion is,  that  there  was  no  other  consideration  '^for  the 
making  or  payment  of  the  note "  but  the  parol  contract. 
The  total  failure  of  consideration  consists  in  the  parol 
agreement,  and  the  refusal  to  convey  in  pursuance  of  it. 
The  Statute  of  Frauds  has  no  application.  It  has  been 
repeatedly  decided,  that  a  bill  given  for  the  debt  of  a  third 
party  is  good,  without  any  new  consideration:  Popplewell 
V.  Wilson  (i),  Sowerby  v.  Butcher.  [Parke,  B.,  referred  to 
Nelson  v.  Serle  (c).] 

Secondly,  the  replication  is  not  double.  The  whole 
taken  together  shews  that  it  is  a  binding  contract  in 
equity.  A  Court  of  equity  looks  at  all  the  circumstances. 
But  it  is  also  good  as  matter  of  law;  it  shews  several 
things  done  under  the  contract,  which  binds  the  de« 


(a)  2  B  &  Adol.  320.  (6)  1  Stra.  264. 

(c)4M.&W.795. 
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£xch.  of  PUoi,  fendants. — He  referred  to  Poph.  186,  Gascoyne  v.  Smiih{a)j 
Stevenson  v.  Underwood  (A).  \Parke,  B. — ^The  objection  is, 
that  you  insist  on  several  different  matters,  each  of  which 
is  put  forward  as  an  answer  to  the  plea.  The  putting  the 
defendants  in  possession  would  itself  be  an  answer;  thqr 
say  therefore  that  the  replication  is  multifarious.] 

Hayes,  in  reply. — ^The  consideration  has  totally  failed 
here :  the  defendants  bargained  for  the  title  to  the  estate, 
not  for  the  mere  possession,  which  they  may  be  turned 
out  from  by  the  plaintiffs  at  any  time :  the  plea  suffi- 
ciently negatives,  at  least  on  general  demurrer,  all  other 
value  or  consideration  except  the  mere  executory  contract. 
Jackson  v.  Warren  {c)  is  an  authority  for  the  defendants. 
But  even  if  possession  had  been  given,  the  objection  still 
applies,  that  this  is  an  action  brought  on  a  contract  in 
violation  of  the  Statute  of  Frauds.  There  are  many  cases  in 
which  a  contract  cannot  be  enforced,  where  the  money 
paid  under  it  could  not  be  recovered  back.  The  statute 
cannot  be  avoided  merely  by  giving  a  note  for  the  pur- 
chase-money of  the  land.  Where  a  note  is  given  which  is 
payable  after  a  certain  date,  it  implies  a  forbearance  for 
that  time,  which  may  be  a  sufficient  consideration,  whereas 
this  is  payable  on  demand.  With  respect  to  the  replica- 
tion, if  it  discloses  several  defences  at  law,  it  is  multifa- 
rious ;  nor  does  it  satisfy  equity,  for  it  does  not  state  that 
the  plaintiffs  are  able  to  convey. 

Lord  Abinoeb,  C.  B. — It  is  clear  that  this  is  a  case 
where  the  parties  have  paid  their  money  down, — or,  what  is 
equivalent,  given  a  promissory  note  payable  on  demand,— 
for  a  future  conveyance.  Can  anybody  say  they  are  not 
bound  to  pay  it,  unless  they  shew  that  the  plaintiffs  have 


(a)  M«Clell.  &  y.  338.  (6)  6  Dowl.  P.  C.  737. 

(c)  7  T.  R.  121, 
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refdsed  to  execute  that  comreyaace?    I  think  the  plea  is  Ejteh.  of  puom, 
clearly  insufficient.  '  ^ 

Jones 
The  rest  of  the  Court  concurred.  jones. 

Leave  to  amend  on  payment  of  costs ;  otherwise^ 

Judgment  for  the  plaintiffs. 


Humphreys  v,  Griffiths. 

WELSBY  applied  for  leave  to  enter  an  appearance  for  Service  of  dis- 
the  defendant  pursuant  to  the  statute.  It  appeared  from  |i^*"*°  **"*" 
the  affidavits^  that  the  defendant  was  confined  in  a  lunatic 
asylum  at  Shrewsbury;  that  the  party  employed  to  serve 
the  distringas  went  to  the  asylum  on  three  several  occasions^ 
and  saw  the  keeper^  who  refused  to  let  him  see  the  defend- 
ant for  the  purpose  of  serving  him  with  a  writ,  and  told 
him  that  such  was  the  rule  of  the  establishment,  and  that 
if  he  called  twenty  times  he  .would  not  be  permitted  to  see 
the  defendant.  On  the  last  occasion  the  deponent  left  a 
copy  of  ihe  distringas  with  the  keeper.  [Lord  Abinger, 
C.B. — Can  you  do  this  in  the  case  of  a  lunatic?  We  can- 
not appoint  a  committee.]  The  plaintiff  might  have  en- 
tered aa  appearance  without  leave  of  the  Court,  if  the 
party  had  been  personally  served ;  he  only  comes  to  the 
Court  to  shew  that  all  due  diligence  has  been  used  to  serve 
him.  [JPearke,  B. — A  lunatic  may  appear  by  attorney: 
Beverley* 8  Case  (a).] 

The  Court  directed  that  the  appearance  should  be  re- 
corded, on  production  to  the  Master  of  an  affidavit  of 
notice  to  the  keeper  of  the  limatic  asylum  of  the  plaintiff's 

(a)  4  Rep.  124. 
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Exch,  rf  Pleat,  intention  to  enter  an  appearance  for  the  defendant^  and 
•  ^     that  he  should  proceed  thereon  to  judgment  and  execution. 

HUMPHRKTB 

GrippIths.  Rule  accordingly. 


SCHERWINSKI  v.  FeBONNET. 

Where  a  de-  XN  thls  casc  the  defendant  had  been  held  to  bail  under 
SeTd  to  baTi  ^^  order  of  Rolfe,  B.,  for  56/.  10*.,  and  discharged  on 
under  a  Judged  depositing  with  the  sheriff  that  sum,  with  £10  for  costs, 

order,  deposits  xr  o 

with  the  sheriff  pursuant  to  the  statutc  43  Geo.  3,  c.  46,  s.  2.  In  lieu  of 
dorscd  on"the "  perfecting  Special  bail,  he  allowed  the  above  sums,  together 
fof^s'ts,"*  Jilder  ^^l*^  ^  additional  £10,  to  be  paid  into  Court.  The  plain- 
the  43  Geo.  3,    ^ff  having  obtained  a  rule  to  shew  cause  why  he  should 

c.  46,  8.  2,  and  ^  ^ 

afterwards  ai-     not  be  at  liberty  to  take  out  of  Court  the  sum  of  56/.  IO9. 
wiTh  an!uku^^'  ^^^  £^^>  on  an  affidavit  stating  that  the  defendant  had 
hr*aid?nto^     not  put  in  and  perfected  special  bait- 
Court,  the 

plaintiff  is  not  -r.i  t  rwni**nn.  .^-i 

entitled  to  have  Jervis  shcwcd  causc. — ^Thc  plaintiff  IS  not  entitled,  upon 
lumrpaidTt'  ^^^  affidavit,  to  take  the  money  out  of  Court.  The  affida- 
to  him.  yit  ought  to  havc  shewn,  not  only  that  the  defendant  had 

omitted  to  put  in  and  perfect  special  bail,  but  also  that  he 
had  omitted  to  do  that  which  is  equivalent  to  it,  viz.  to 
pay  into  Court  an  additional  stun  of  £10,  under  the  stat. 
7  &  8  Geo.  4,  c.  71,  s.  2.  The  4th  section  of  the  1  &  2 
Vict.c.  110  expressly  directs,  that  all  the  subsequent  pro- 
ceedings, as  to  making  deposit  and  payment  of  money  into 
Court,  shall  be  according  to  the  previous  practice. 

Cowling,  contra,  contended,  that  the  plaintiff  was  at 
liberty  to  proceed  under  the  provisions  of  the  43  Greo.  3, 
c.  46,  s.  2,  and  to  have  this  money  paid  out  to  him.  If 
the  plaintiff  paid  in  the  additional  £10  under  the  stat. 
7  &  8  Geo.  4,  c.  71,  s.  2,  he  ought  to  have  stated  that  by 
affidavit.     But, 
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Feb  Cubiam. — ^The  rule  mnst  be  disdbarged :  the  plain-  E^ck.  of  puat, 
tiff  has  obtained  all  the  security  he  is  entitled  to.  v   ^^^'  . 

SCHERWINSKI 

Rule  discharged.         ^J;„„, 


S 


Tatlob  and  Another  v.  Nicholls. 


IR  F.  POLLOCK  had  obtained  a  rule  to  shew  cause  why  A  warrant  of 
the  warrant  of  attorney  given  by  the  defendant  in  this  vitiated  by  the 
cause,  and  the  judgment  and  execution  thereon,  should  not  name  oVthlT 
be  set  aside,  with  costs,  on  the  ground  that  the  warrant  of  *ttorney  who 

'  '  ®  ^  attests  It  on  be- 

attomey  was  not  executed  pursuant  to  the  requisitions  of  hair  of  the  de- 
the  stat.  1  &  2  Vict.  c.  110,  s.  9.  The  following  appeared,  first  suggested 
from  the  affidavits  on  both  sides,  to  be  the  facts  of  the  tir^L^imVy, 
case.  ^^  ^®  ^^  ^^' 

pressly  adopted 

The  plaintiffs,  who  were  the  trustees  of  the  defendant's  by  the  defend- 

marriage  settlement,  had  allowed  him  to  take  into  his  ney"or*that^'" 

hands  some  of  the  trust  funds,  which  they  subsequently  ^^7?®; 

required  him  either  to  replace  or  to  give  security  for.    An  may  apply  to 

interview  in  consequence  took  place  between  the  defend-  rant  of  attorney 

ants  and  Messrs.  Alexander,  of  Halifax,  the  attorney  of  |^"ent'^thireX 

the  trustees,  and  the  defendant,  on  the  following  day,  the  °;  '^<*  ground 

'  '  &       .7^  ofanon-com- 

19th  of  October,  1839,  called  at  their  office,  and  agreed  piiance  with 

to  execute  a  warrant  of  attorney  to  the  plaintiffs  for  the  of  A'el'&*2°°' 

snm  of  £1200.     One  of  the  Messrs.  Alexander  accordingly  9 'auh*  u^h'h"" 

prepared  the  warrant  and  read  it  over  to  the  defendant,  ^ave  become 

,-j^.        .^     .    ',  1  bankrupt  since 

and  told  mm  that  it  was  necessary  that  some  attorney  the  execution  of 

should  be  present  on  his  behalf,  to  attest  the  execution  of  '^ 

it  by  him,  and  inquired  whom  he  would  wish  to  have  for 

that  purpose.     The  defendant  replied  that  he  had  no  wish 

to  have  any  particular  attorney,  but  that  his  only  anxiety 

was,  that  the  transaction  might  not  become  known.    Mr. 

Alexander  thereupon  mentioned  the  name  of  a  Mr.  Cros- 

seley,  of  Halifax.    The  defendant  immediately  assented, 

and  went,  accompanied  by  Messrs.  Alexander's  clerk,  to 
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Exch,  of  Pieoi,  Mr.  Crosseley's  office.    On  their  arrival  there,  the  warrant 


1840. 


of  attorney  was  produced ;  Crosseley  took  it  into  his  hands, 
Taylor  and  asked  the  defendant  if  he  wished  him  to  attest  the 
NicHOLLs.  execution  of  it  on  his  behalf.  The  defendant  replied 
that  he  did.  Crosseley  asked  him  if  it  had  been  read 
over  to  him,  and  if  he  understood  it.  The  defendant  re- 
plied that  it  had  been  read  over  to  him  by  Mr.  Alexander, 
and  that  he  fully  understood  it.  It  was  then  executed  by 
the  defendant,  and  attested  by  Crosseley  as  his  attorney, 
in  the  terms  of  the  statute.  Judgment  was  entered  up  on 
the  warrant  of  attorney  on  the  21st  of  October,  1839,  and 
execution  sued  out  on  the  22nd.  The  defendant  in  his 
affidavit  stated,  that  when  he  executed  the  instrument  he 
had  no  knowledge  of  Crosseley,  and  had  never  seen  him 
before,  and  did  not  know  whether  in  fact  he  was  an  attor- 
ney or  not :  and  that  he  understood,  at  the  time  of  signing 
the  warrant  of  attorney,  that  it  would  not  be  enforced 
against  him.  On  the  25th  of  October  a  fiat  in  bankruptcy 
issued  against  the  defendant,  founded  on  an  act  of  bank- 
ruptcy committed  on  the  17th. 

CressweU  shewed  cause. — It  may  be  doubtful  whether 
the  defendant,  having  become  bankrupt,  can  now  make 
this  application :  he  can  no  longer  be  affected  by  the  war- 
rant of  attorney.  [Parkey  B. — He  has  an  interest  to  set 
aside  the  judgment,  because  he  may  be  taken  under  it 
hereafter  upon  a  ca.  sa.] — The  application  is  rested  on 
two  grounds:  first,  that  Crosseley,  as  it  is  alleged,  was 
not  expressly  named  by  the  defendant  to  act  as  his  attor- 
ney; secondly,  that  the  warrant  of  attorney  was  not  ex- 
plained by  him  to  the  defendant.  With  regard  to  the  lat- 
ter point,  the  statute  does  not  require  in  terms  that  the 
warrant  of  attorney  should  be  read  over,  or  explained  to 
the  defendant,  by  the  party  who  attests  it.  As  to  the 
other  point,  the  execution  was  sufficient  to  satisfy  the  sta- 
tute.   The  mere  circumstance  of  the  attorney's  name  hav- 
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ing  been  Buggested  by  the  plaintiff^s  attorney  cannot  ExeK  »/ Pleat, 
Titiate  the  transaction^  if  the  party  named  be  afterwards 
really  and  substantially  adopted  by  the  defendant  as  his 
attorney.  Bligh  v.  Brewer  {a),  which  was  decided  on  the 
construction  of  the  rule  of  H.  T.,  2  Will.  4,  r.  72,  (of  which 
the  statute  is  only  an  extension,  applying  its  provisions  to 
defendants  not  in  custody),  is  an  express  authority  to  that 
effect.  If  it  were  otherwise,  what  must  be  done  where 
the  defendant  knew  no  attorney  whatever  in  the  place 
to  which  he  came  for  the  purpose  of  executing  the  in- 
strument ?  Mason  v.  Kiddle  (b),  which  may  be  cited  on 
the  other  side,  only  decided  that  the  party  attesting  for 
the  defendant  must  be  an  attorney  other  than  the  plain- 
tiff's :  and  it  appears  from  the  recent  decision  in  Firing  v. 
Dolphm  (c),  that  that  case  is  not  to  be  considered  as  incon- 
sistent with  Bligh  v.  Brewer,  [Parke,  B. — If  the  attor- 
ney's name  must  originate  with  the  defendant,  it  would 
be  equally  fatal  whether  it  were  suggested  by  the  plain- 
tiff's attorney  or  by  a  third  person.  Alderson,  B. — ^The 
word  '*  expressly "  is  not  be  construed  as  meaning  "  ori- 
ginally."] Bligh  v.  Brewer  went  further  than  the  present 
case,  because  there  the  defendant  had  an  attorney  whom  he 
generally  employed,  only  he  was  from  home :  here  it  does 
not  appear  that  he  had  any.  [Parke,  B. — ^The  only  ques- 
tion appears  to  be,  whether  that  case  has  been  broken  in 
upon  by  any  more  recent  decision.] 

Sir  F.  Pollock  and  TV.  H.  Watson,  contra.— The  object 
of  the  statute  was,  that  at  the  execution  of  any  cogno- 
vit, or  warrant  of  attorney,  there  should  be  an  attorney 
present  on  the  part  of  the  person  signing  it,  really  and 
bon&  fide  employed  by  him,  in  whom  he  is  to  repose  confi- 
dence, and  who  is  to  give  him  the  assistance  contemplated 

{a)  1  C,  M.  &  R.  651;  5  Tyr.  (c)  Bail  Court,  H.  T.  1840;  not 
222 ;  3  Dowl.  P.  C.  266.  yet  reported. 

(6)  5  M.  &  W.  573. 
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Exeh.  of  Pkat,  by  the  act^  viz.  to  explain  to  him  the  nature  and  legal 
consequences  of  the  execution  of  the  instrument^  and  to 
see  that  he  is  not  signing  a  document  he  ought  not  to  sign. 
The  very  intent  of  the  act  of  Parliament  was  to  guard  against 
the  mischief  likely  to  arise  firom  the  interference  of  the 
plaintiff^s  attorney.  He  ought  to  decline  to  name  any  per- 
son^ and  to  tell  the  defendant  to  consult  some  friend  on 
the  subject.  [Alderaon,  B. — Does  the  phrase  ''  expressly 
named/'  mean  anything  more  than  it  is  not  to  be  collected 
impliedly  bom.  the  facts  of  the  case^  that  he  is  the  defend- 
ant's attorney^  but  that  he  must  be  actually  named  by  him?] 
If  the  defendant  consults  a  friend,  and  at  his  suggestion 
names  an  attorney,  that  is  a  naming  by  the  defendant;  bat 
if  there  is  no  nomination  but  by  the  plaintiff's  attorney, 
that  will  be  substantially  naming  an  attorney  for  the  plain- 
tiff instead  of  the  defendant,  and  is  the  very  mischief  to  be 
avoided.  It  is  not  so  much  a  question  whether  the  paity 
is  literally  named  by  the  defendant,  as  whether  he  is  bon& 
fide  his  attorney,  to  advise  him  fiilly  as  to  the  nature  of 
the  act  he  is  doing.  This  was  merely  a  cloke  to  give  the 
transaction  an  apparent  validity.  But  fturther,  he  is  to  be 
named  "  to  inform  the  defendant  of  the  nature  and  effect" 
of  the  instrument.  Here  it  was  explained  to  the  defendant, 
not  by  Crosseley,  who  assumed  to  act  as  his  attorney,  but 
by  the  plaintiff's  attorney  only.  He  has  received  from 
Crosseley  no  explanation  or  advice  whatever. — They  cited 
Hutaon  v.  Hutson  (a),  Fisher  v.  Papanicholas  (A),  White  v. 
Cannon  (c),  and  Rice  v.  Linaied  {d), 

Parke,  B. — I  am  of  opinion  that  this  rule  ought  to  be 
discharged.  The  question  turns  entirely  on  the  construc- 
tion to  be  put  upon  the  stat.  1  &2  Yict.  c.  110,  s.  9;  whidb 


(a)  7  T.  R.  7.  (c)  6  Dowl.  P.  C.  476. 

(6)  2  C.  &  M.  215 ;  2  Dowl.  P.  (d)  6  Scott,  895  ;  7  Dowl.  P.  C. 

C.  251.  153. 
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I  apprehend  mnst  be  constmed  according  to  the  ordinary  Exeh.  of  PUat, 
meaning  of  the  worda  employed  in  it^  unless  such  a  con- 
struction leads  to  some  practical  absurdity,  or  contrariety. 
!  We  ore  to  construe  the  words  as  we  find  them, — adding  no- 

j  thing  to  them,  detracting  nothing  from  them.     [His  Lord- 

■  ship  read  the  clause.]     The  attesting  attorney,  therefore, 

mnst  be  "  expressly  named''  by  the  defendant.  But  we  can- 
not therefore  suppose  that  it  was  intended  that  the  defend- 
ant must  expressly  pronounce  at  length  the  christian  and 
surname  of  the  attorney ;  but  he  must  be  expressly  named 
by  him,  in  contradistinction  to  his  being  mpUedbf  named 
or  adopted.  There  is  not  a  word  to  lead  to  the  conclusion 
that  he  must  be  originally  or  spontaneously  named  by  the 
party,  or  to  exclude  the  suggestion  of  a  name  by  a  third 
person.  What  then  is  there  to  exclude  the  suggestion  of 
a  name  by  the  plaintiff's  attorney  ?  I  cannot  import  such 
words  into  the  act,  when  no  such  prohibition  is  expressed 
in  it.  It  must  not,  undoubtedly,  be  the  plaintiff's  attor- 
ney himself  who  is  named  by  the  defendant,  because  it  is 
impossible  that  the  same  person  can  be,  for  such  a  purpose, 
the  attorney  both  of  the  plaintiff  and  the  defendant,  act- 
ing for  two  adverse  interests  at  once ;  and  to  that  extent, 
therefore,  we  must  modiiy  the  words  of  tiie  act  of  ParHa- 
ment.  But  if  the  defendant  bon&  fide  agree  to  accept  as 
his  attorney  a  person  named  by  the  plaintiff's  attorney, 
and  use  his  services  accordingly,  that  will  be  sufiicient. 
That  was  the  rule  laid  down  in  Bligh  v.  Brewer,  in  which 
all  the  previous  cases  on  this  subject  were  considered;  and 
I  am  not  aware  that  the  authority  of  that  decision  has 
ever  been  called  in  question.  Then,  when  the  attorney 
1^  has  been  reaUy  named  by  the  defendant,  he  is  there  only 

t  far  the  purpose  of  informing  him  of  the  nature  and  effect 

of  the  instrument,  if  he  requires  it :  he  is  not  bound  to 
read  it  over  to  him  unless  he  desire  him  to  do  so ;  there  is 
not  a  word  in  the  act  which  makes  such  a  duty  imperative 
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Etch.  0/  PUat,  at  all  events ;  and  therefore  his  not  having  done  so  in 
the  present  case,  is  not  a  ground  for  setting  aside  the  in- 
strument ;  audit  is  perfectly  clear  that  the  defendant  fiilly 
knew  what  was  the  legal  effect  of  the  warrant  of  attorney, 
although  he  did  not  expect  it  would  be  put  in  force  against 
him  immediately,  but  relied  on  the  forbearance  of  the  trus- 
tees. We  are,  then,  to  look  at  the  facts  of  this  particular 
case,  to  see  whether  Crosseley  was  expressly  named  by  the 
defendant  to  act  as  his  attorney.  [His  Lordship  stated  the 
facts,  and  continued]  :  It  appears  to  me,  that  these  facts 
shew  an  express  naming  within  the  statute,  and  an  attend- 
ance  at  the  request  of  the  defendant,  within  its  provisions: 
the  statute  has,  therefore,  been  complied  with.  The  only 
effect  of  the  suggestion  of  the  name  by  the  plaintiff's  attor- 
ney would  be,  that  looking  at  it  in  conjunction  with  the 
other  circumstances  of  the  case,  it  might  become  a  mat- 
ter of  evidence  to  shew  that  the  naming  by  and  consent 
of  the  defendant  had  been  fraudulently  and  improperly 
obtained;  in  which  case  the  instrument  would  be  void,  not 
for  non-compliance  with  the  act  of  Parliament,  but  on  the 
ground  of  fraud.  But  there  is  no  pretence  for  imputing 
any  firaud  in  the  present  case ;  it  is  clear  that  the  defend- 
ant knew  perfectly  the  nature  and  legal  effect  of  the  in- 
strument. We  must  adhere  to  the  authority  of  Bliffh  v. 
Brewer,  which  is  expressly  in  point  on  the  present  occa- 
sion ;  and  following  up  the  authority  of  that  case,  I  think 
we  must  hold  it  a  sufficient  compliance  with  the  statute,  if 
the  attesting  attorney  be  expressly. named  by  the  defend- 
ant, although  his  name  may  have  been  originally  silg- 
gested  by  the  plaintiff's  attorney. 

Alderson,  B. — I  am  of  the  same  opinion ;  it  seems  to 
me  that  the  act  has  been  complied  with  in  substance.  The 
attorney  was  named  by  the  defendant,  his  name  having 
been  acceded  to  by  him  after  it  was  suggested  by  the 
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plaintiffs  attorney,  and  he  liaving  been  expressly  accepted  JBjreft.  o/  p^ 


by  the  defendant,  when  asked  if  he  wished  that  he  should 
act  in  his  behalf.  The  act  has  been  complied  with,  unless 
▼e  incorporate  into  it  words  which  are  not  to  be  found  in  it, 
viz.  that  the  attorney  must  be  named  by  the  defendant  ori- 
gmaUy,  and  without  the  suggestion  of  any  other  person. 
The  Ckmrt  would,  indeed,  be  ready  to  look  at  the  fact  of 
inch  a  suggestion,  as  a  circumstance  tending  to  shew 
fraud;  but  here  there  was  no  firaud  whatever,  because  it  is 
clear  that  the  party  knew  the  purpose  and  effect  of  the  in- 
strument before,  only  he  did  not  think  it  would  be  put  in 
force  againat  him  so  immediately ;  nor  probably  would  it, 
if  the  trustees  had  not  ascertained  that  he  had  committed 
au  act  of  bankruptcy. 

GuBNST^  B. — ^The  effect  of  the  suggestion  of  a  name  by 
the  plaintiff's  attorney  is  a  good  ground  for  watching  the 
case  more  narrowly,  but  the  act  does  not  require  that  the 
name  should  originate  with  the  defendant,  if  the  attorney 
be  expressly  adopted  by  him.  Here  it  appears  that  he 
was,  and  therefore  the  rule  must  be  ^^harged. 

BoLFE,  B. — ^I  am  of  the  same  opinion.  It  is  clear  the 
act  has  been  UierdUy  complied  with,  because  the  attorney 
was  expressly  named  by  the  defendant :  but  it  is  said  the 
^tfi/  of  the  act  has  not  been  complied  with,  because  the 
defendant  was  not  informed  hy  him  of  the  nature  and  effect 
of  the  instrument :  but  the  very  same  thing  might  occur 
when  the  attorney  was  expressly  and  originally  named  by 
the  defendant. 

Rule  discharged,  with  costs. 


1840. 
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Sandebson  V.  Westlxt  fmd  Waters  (a). 
whm»  on  the    ThESIGER  had  obtained  a  rule  on  behalf  of  the  dsfsnd. 

execution  of  a  * 

warrant  of  ant,  Miss  Elizabeth  Waters,  calling  on  the  plaintiff  to  their 

attoraey  only  causc  why  the  Warrant  of  attorney  for  jE450,  given  by  her 

andaT'^'^^d '  ^  ^^  causc,  and  the  judgment  and  execution  thereoDi 

on  behalf  of  should  not  be  set  aside,  on  the  ground  of  a  non-complianoe 

the  defendant,  .  ,      ,  .  .  «    «  ,   «    ^  -rr*  •■  •■  ^         a 

who  had  acted  With  the  requisites  of  the  statute  1  &  2  Yict.  c  110,  s.  9. 

^cJrions  for  I*  appeared  from  the  affidavits,  that  the  defendant  Westlejr, 

?  d  wh"^*^'d  ^^^i  pressed  for  payment  of  a  debt  of  i6450  owing  by  him 

out  his  bill  for  to  the  plaintiff,  applied  to  and  prevailed  upon  the  other 

and  preparadon  defendant,  who  was  his  sister-in-law,  to  sign  the  warrant  of 

ofltforaeTto*  attorney  in  question.    The  plaintiff  suggested  that  Messrs. 

the  piainUff,  Walters  &  Reeve,  who  were  Miss  Waters's  family  attor- 

the  Court  held        .  ,       ,,  ,  ^  ,  ,       , 

that  he  was  not  nies,  should  prepare  the  warrant  of  attorney,  but  the  de- 
ney  "^attendu  fendant  Wcstley  said  that  thay  knew  her  affairs,  and  would 
thS  defend^l"^  '^^^  ^^^  ^'^  ^  cxecutc  it.  It  was  then  agreed  that  a  Mr. 
as  to  satisfy  the  Ooddard,  an  attorney,  who  had  on  previous  occasions  done 
ciio,  S.9,  and  business  for  the  plaintiff,  should  prepare  it,  and  attest  it 
wlx^nt^of"*  ^^  ^^  behalf,  which  he  accordingly  did  at  his  office,  to 
attorney.  which  the  parties  went  for  that  purpose.    No  other  attor- 

ney was  present  on  behalf  of  the  defendants.  Goddard 
made  out  his  bill  for  obtaining  and  preparing  the  warrant 
of  attorney,  and  for  all  the  negotiations  in  the  course  of  the 
business,  in  the  plaintiff's  name,  and  all  the  items  were 
charged  to  him,  but  it  was  delivered  to  and  paid  by  the  de- 
fendant Westley .  The  plaintiff,  in  his  affidavit,  stated  that 
the  defendants,  "  or  one  of  them,''  desired  to  have  the  war- 
rant of  attorney  prepared  and  attested  by  Goddard,  but  it 
did  not  expressly  appear  who  first  suggested  his  name. 

Piatt  shewed  cause. — ^This  case  does  not  fall  within  the 
principle  of  Mason  v.  Kiddle  {b),  which  will  be  relied  on 

(a)   Thii  case  was  decided  in      as  referring  to  the  same  subject  as 
Easter  Term,  but  is  inserted  here      the  last. 
(()  5  M.  ar  W.  513. 


HILARY  TBRM,   3  VICT.  99 

for  the  defendant.    Here  it  does  not  appear  that  Mr.  God-  *««*•  4  ^'•"» 

1840. 
dard  was  the  attorney  for  the  plaintiff,  and  he  acted  in  the 

matter  on  the  express  employment  of  the  defendants. 
HmQh  y.  Fnmt  (a)  was  a  case  much  resembling  the  pre- 
sent in  its  drcnmstances,  and  there  the  Court  held  the 
instrmnent  to  have  been  executed  in  conformity  with  the 
statute.  \Fwrke^  B. — ^There  the  Court  considered  that  the 
party  was  never,  in  the  course  of  the  transaction,  anything 
bat  attorney  for  the  defendant ;  and  that  might  be,  because 
a  plaintiff  may  take  a  warrant  of  attorney  without  having 
an  attorney  present  on  his  part.  The  only  question  isf, 
whether  it  sufficiently  appears  here  that  Gk>ddaTd  was  not 
attorney  for  the  plaintiff.] 

Thmger  {Petersdorff  with  him),  contra. — It  is  sworn, 
and  not  denied,  that  Goddard  had  on  previous  occasions 
acted  for  tlie  plaintiff;  he  makes  out  his  bill  in  the  plain- 
tiff's name,  and  charges  all  the  items  to  him ;  and  he  does 
not  pretend  to  say  he  had  previously  had  any  communi- 
cation whatever  wit^i  the  defendant  Miss  Waters.  It  is 
dear  he  was  the  attorney  of  the  plaintiff  to  obtain  these 
securities.  Can  it  be  said  he  was  such  an  attorney  as  is 
contemplated  by  the  act,  in  order  to  protect  the  interests 
of  this  defendant? — He  was  then  stopped  by  the  Court. 

Parks,  B. — ^We  are  all  of  opinion  that  Goddard  was  the 
attorney  of  the  plaintiff,  prior  to  his  being  employed  by 
the  defendant,  and  was  his  attorney  in  this  transaction. 
If  so,  the  act  is  not  complied  with,  since  it  requires  that 
there  should  be  a  separate  attorney  employed  by  the  de- 
fendant, to  take  care  of  his  interests  only.  With  respect 
to  the  case  of  Haigh  v.  Frost,  that  was  no  wrong  decision  in 
point  of  law ;  because  there  was  no  attorney  for  the  plain- 
tiff^ and  it  is  not  necessary  that  he  shoidd  have  an  attorney 
present  on  his  behalf. 

(a)  7  Dowl.  P.  C.  743. 
h2 
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Egeh,  o/PiMt,  Aldsbson^  B. —Wherever  there  ia  but  one  attorney 
present,  it  onght  to  be  perfectly  dear  that  he  is  not  the 
phuntiff 'a  attorney.  In  the  case  cited,  I  should  probably 
have  come  to  the  same  conclusion,  upon  the  particular  fiicts 
of  that  case. 

Gurnet,  B.,  and  Bolpe,  B.,  concurred. 

Rule  absolute. 


Chapman  and  Others  v.  Towneb. 

By  a  memortn.  AsSUMPSIT.— The  declaration  alleged,  that  the  defend- 
ment,  the  plain-  BUt,  in  Consideration  of  his  having  become  tenant  to  the 
lef  t?thc*de^-  plaiutiflFs  of  B  Certain  dwelling-house,  promised  to  pay 
fendan^andthe  them  the  yearly  rent  of  £35  by  quarterly  payments,  and 
agreed  to  uke,  it  Bvcrrcd  that  26/.  5s.  had  become  due  for  rent  for  three 
^om^the  24th  quarters  of  a  year,  and  assigned  as  a  breach  the  non-pay- 
June  then  next   ment  of  that  sum. 

ensuing,  for  the 

term  of  twenty-      Plea,  Bs  to  8/.  15*.  parcel  of  the  said  sum  of  26/.  5#., 

one  years,  de- 
terminable at     being  one  quarter's  rent,  payment  into  Court  of  that  stun, 

teen  years /that  ^^^  "  ^  *^®  residue,  non  assumpsit. 

^'nted^b^'^th^e       ^®  plaintiffs  replied  by  taking  the  sum  of  8/.  15*.  out  of 

piaindfTwasto    Court,  Bud  joiucd  issue  on  the  other  plea. 

nant  on  her    *       At  the  trial  before  Lord  Denmanj  C.  J.,  at  the  last  Sum- 

fcndant  to  pur-   "*®'  Assizcs  for  Susscx,  it  appeared  that  the  plaintiff  aad 

chase  the  fee      defendant  had  entered  into  the  following  agreement : — 

simple  for  £600  °  ^^ 

within  the^first  '*  Memorandum  of  an  agreement  made  this  24th  day  of 
tri^dTr,^  to  AP"^'  1^1'  between  Mary  Chapman,  of  Tooks  Court,  in 

be  granted ;  and 
a  covenant  on 

the  part  of  the  defendant  for  payment  of  the  rent  of  £Z5,  payable  quarterly,  clear  of  all  deduc- 
tions for  taxes  whatsoever ;  and  that  the  insurance  on  the  sum  of  £500  was  to  be  paid  by  the  plain- 
tiff,  and  to  be  repaid  by  the  defendant  as  an  increased  rent :  to  lay  out  within  twelve  months 
the  sum  of  £100  on  the  said  premises  ;  to  keep  the  premises  in  substantial  repair ;  and  all  other 
usual  covenants  as  in  leases  of  houses  in  B. ;  and  that  the  defendant  should  execute  t 
counterpart  uf  lease  when  tendered  to  him  by  the  solicitor  of  the  plaintiff,  and  that  the  ezpenie 
of  the  lease  and  counterpart  was  to  be  borne  and  paid  by  the  defendant: — Held,  that  this  was 
an  agreement  for  a  lease,  and  not  an  actual  demise,  and  that  the  defendant,  having  entered  and 
paid  rent  under  the  agreement,  became  tenant  from  year  to  year,  which  tenancy  could  only  be 
dctennincd  by  a  regular  notice  to  quit,  or  a  surrender  in  writing. 
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the  parish  of  St.  Andrew,  Holbom,  in  the  county  of  Mid-  JSmA.  tf  PUa$, 
dlesex,  on  behalf  of  herself  and  her  two  sisters,  Catherine  ^  ^^*  . 
Chapman  and  Louisa  Chapman,  as  administratrix  of  the  Chapman 
estate  of  their  late  father,  Mr.  Bichard  Innock  Chapman,  Townbb. 
of  the  one  part,  and  William  Towner,  of  Brighthelmston,  in 
the  county  of  Sussex,  ironmonger,  of  the  other  part,  as  fol-* 
lows: — ^The  said  Mary  Chapman,  on  behalf  of  herself  and  her 
two  sisters,  agrees  to  let  to  the  said  William  Towner,  and  the 
said  William  Towner  agrees  to  take,  a  house.  No.  41,  Western 
Soad,  Brighthelmston  aforesaid,  with  the  appurtenances, 
firom  the  24th  day  of  June  now  next  ensuing,  for  the  term  of 
twenty-one  years,  determinable  at  seven  and  fourteen  years. 
That  the  lease  to  be  granted  by  the  said  Mary  Chapman 
and  her  two  sisters,  is  to  contain  a  covenant  on  their  part 
for  the  said  William  Towner  to  purchase  the  fee-simple  for 
£600  at  any  time  within  the  first  seven  years  of  the  said 
term  to  be  granted,  and  a  covenant  on  the  part  of  the  said 
William  Towner  for  payment  of  the  rent  of  i685  payable 
quarterly,  clear  of  all  deductions  for  taxes  whatsoever,  and 
that  the  insurance  on  the  sum  of  £500  is  to  be  paid  by  the 
said  Mary  Chapman,  and  to  be  repaid  by  the  said  William 
Towner  as  an  increased  rent ;  to  lay  out  within  twelve 
months  the  sum  of  iSlOO  on  the  said  premises ;  to  keep 
the  premises  in  substantial  repair,  and  all  other  usual  cove- 
nants as  in  leases  of  houses  in  Brighton ;  and  that  the 
said  William  Towner  shall  execute  a  counterpart  of  lease 
when  tendered  to  him  by  the  solicitor  of  the  said  Mary 
Chapman,  and  that  the  expense  of  the  lease  and  counter- 
part is  to  be  borne  and  paid  by  the  said  William  Towner. 

•  William  Townsb. 
Witness,  Maby  Chapman. 

KicHARD  Thompson.'' 

It  was  proved  at  the  trial  that  the  defendant  quitted  the 
premises  at  the  expiration  of  the  first  seven  years,  without 
giving  any  notice  to  quit.  There  was  also  eridence  that, 
before  the  defendant  quitted,  he  had  made  a  proposition  to 
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jbmA.  of  pim9,  the  landlord  to  purchase  the  fixtures  which  he^  the  defend* 
'  ^    ant,  had  put  np  during  his  occupation  of  the  premises,  sad 
Chapman     the  fixtures  were  accordingly  valued,  but  the  parties  did 
TowNBB.      not  agree.    The  learned  Judge  was  of  opinion  that  bo 
notice  was  necessary,  and  directed  the  jury  to  find  a  ver- 
dict for  the  defendant,  giving  the  plaintiffs  liberty  to  mofe 
to  enter  a  verdict  for  17/.  lOf.  if  the  Court  should  be  of 
opinion  that  notice  to  quit  ought  to  have  been  given. 

ChanneU  having,  in  Michaelmas  Term  last,  obtained  a 
>  rule  accordingly, 

Ball  and  Petersdorff  now  shewed  cause. — ^This  instni- 
ment  operated  as  a  present  demise.  The  essential  dause 
in  it  is  this — "  The  said  Mary  Chapman  agrees  to  let  to 
the  said  William  Towner,  and  the  said  William  Towner 
agrees  to  take,  a  house  &c.  for  the  term  of  twenty-one 
years,  determinable  at  seven  and  fourteen  years.'^  Now 
that,  it  is  submitted,  clearly  operates  as  a  present  demise; 
and  there  is  no  obligation  on  the  part  of  the  tenant  to 
make  any  formal  communication  to  the  landlord  that  he 
shall  elect  to  determine  the  tenancy  at  the  end  of  the  first 
seven  years.  No  notice  was  therefore  necessary.  It  is  to 
be  treated  as  a  lease  for  seven  years  certain,  and  in  such  a 
case  the  tenancy  would  terminate  by  effluxion  of  time  at 
the  end  of  that  period.  But  supposing  the  Court  should  be 
of  opinion  that  some  act  should  be  done  to  determine  the 
tenancy,  there  was  evidence  here  to  shew  that  the  landlord 
had  been  aware  of  the  defendant's  intention  to  quit,  as  a 
proposition  had  been  made  to  purchase  the  fixtures.  Tim 
instrument  clearly  operated  as  a  lease  for  seven  years ;  and  if 
so,  no  notice  to  quit  was  necessary :  but  even  if  some  notice 
were  necessary,  there  were  here  circumstances  to  shew  that 
notice  had  been  given,  though  not  formally.  Wherever  an 
option  of  tins  kind  is  given,  if  the  construction  of  it  be 
doubtful,  it  ought  to  be  in  favour  of  the  lessee,  as  it  must 
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be  taken  most  stiongly  against  the  grantor.  In  Dunn  v.  Bgeh.  of  Phot, 
Spmrier  {a),  it  was  held  that  if  a  lease  be  granted  for  seven,  ^®^' 
fourteen,  or  twenty-one  years,  the  lessee  has  the  option  at 
which  of  ^ose  periods  the  lease  shall  determine.  That 
case  came  afterwards  for  consideration  before  the  Court 
of  King's  Bench,  in  Doe  d.  Webb  v.  Dixon  (6),  where  it  was 
complete^  upheld,  on  the  principle  that  where  the  words 
of  a  grant  are  donbtfnl,  they  must  be  construed  in  farour 
of  the  grantee.  Then  is  the  option  to  be  determined  by 
notice  ?  Nothing  is  there  said  about  notice.  The  case  of 
Goodright  y.  Bichardaon  [c)  may  be  relied  upon,  but  this 
point  was  not  there  decided,  as  in  that  case  notice  was 
given.  [OMrfMy,B. — The  Court  held  that  reasonable  notice 
was  necessary.  Alderson,  B. — ^According  to  the  principle 
laid  down  in  that  case>  the  moment  the  second  period  ar- 
rives, no  Botiee  being  given  in  time,  it  becomes  a  lease  for 
the  second  period ;  so  here,  the  moment  the  seven  years  had 
expired  without  notice,  it  would  become  a  lease  for  four- 
teen years.]  Where  the  tenant  remains  in  possession  even 
a  day  after  the  expiration  of  the  first  seven  years,  it  is  ad- 
mitted that  it  would  be  so;  because  then  he  does  an  act 
which  determines  his  option  to  remain ;  but  here  the  fix- 
tures were  valued  and  the  key  taken  by  the  landlord,  which 
was  an  act  done  by  which  notice  was  waived. 

Piatt  and  ChanneU,  contra,  were  stopped  by  the  Court* 

Pabkb,  B. — We  think  this  instrument  amounts  only  te 
an  agreement  lor  a  lease.  No  doubt,  if  there  are  words  of 
present  demise,  if  the  instrument  shews  it  to  be  the  inten- 
tion of  the  landlord  that  the  premises  shall  be  enjoyed  by 
the  tenant  immediately,  or  at  a  foture  specified  day,  upon 
certain  terms,  a  demise  is  thereby  created,  and  a  stipulation 
that  a  lease  shall  be  afterwards  prepared,  does  not  prevent 

(•)  3  B.  &  P.  399.         (b)  9  Eait»  15.        (e)  3  T<  R.  462. 
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Bxeh.  of  PUat,  its  80  Operating.  Here  there  are  words  -winch,  in  their 
ordinary  sense^  are  those  of  agreement  only,  bat  may  ope- 
rate, unquestionably,  as  words  of  present  demise — and  fre- 
quently do  so  operate;  but  in  this  case  the  contract  shews 
that  they  are  used  as  words  of  agreement  only :  for  the 
amount  of  rent,  the  periods  of  payment,  and  other  terms  of 
holding,  are  not  mentioned,  except  as  they  are  to  be  con- 
tained in  a  lease  which  is  to  be  prepared.  There  is,  there- 
fore, no  complete  demise,  independently  of  that  lease.  A 
lease  is  to  be  made  absolutely  and  at  all  events,  and  not 
at  the  request  of  the  party,  and  a  counterpart  is  to  be  exe- 
cuted by  the  defendant.  It  is  to  be  observed,  also,  that 
ike  instrument  does  not,  as  in  many  other  cases,  import 
that  it  shall  be  binding  as  a  lease  imtil  a  lease  is  actually 
executed;  and,  on  the  whole,  it  appears  to  us  that  it  was 
intended  to  operate  as  an  agreement  only  for  a  future 
lease.  Therefore,  when  the  defendant  entered,  he  was  only 
tenant  at  will  until  he  paid  rent,  and  he  then  became  te- 
nant from  year  to  year;  and  that  tenancy  could  only  be 
determined  by  notice  to  quit  given  six  months  before  the 
time  of  his  entry,  or  by  surrender  in  writing. 

Aldebson,  B. — One  mode  of  ascertaining  whether  an 
instrument  is  to  be  treated  as  a  lease  or  an  agreement,  is 
by  looking  to  the  inconvenience  which  would  result  fiom 
treating  it  as  a  lease.  This  lease  is  to  contain  "  all  other 
usual  covenants  as  in  leases  of  houses  in  Brighton.''  Now 
we  cannot  tell  what  those  usual  covenants  are.  A  difE- 
culty  arises  from  the  omission  to  expand  the  terms  of  the 
holding  upon  the  face  of  the  instrument. 

GtJBNBY,  B.,  concurred. 

Rule  absolute. 
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Bxeh,  4  Ptettt, 
1840. 

Pabuiteb  v.  Coupland  and  Another. 

J.  HIS  was  an  action  on  the  case  for  a  series  of  libels  in  an  action  for 
pnblished  of  the  plaintifiP,  the  late  mayor  of  the  borough  i,  nJi  bound  to 
of  Winchester,  in  the  Hampshire  Advertiser  newspaper,  J!f ^t^rVf"^' 
between  the  17th  of  November,  1888,  and  the  2nd  of  law,  whether 

the  publication 

March,  1839,  imputing  to  him  partial  and  corrupt  conduct,  complained  of 

and  ignorance  of  his  duties,  as  mayor  and  justice  of  the  „^t^  biu  ^e 

peace  for   the   borough.      The  defendants  pleaded  not  P«>p«r  course  it 

guilty.    At  the  trial  before  Coleridge,  J.,  at  the  last  Win-  fine  what  ii  a 

Chester  Assizes,  the  learned  Judge,  in  the  course  of  his  Uw,and  to  leave 

Mffluning  up,  stated  to  the  jury  that  there  was  a  difference  layVhcthe7  ^ 

with  regard  to  censures  on  public  aud  on  private  persons :  *^«  publication 

,,  ^^  ..,,.  .        in  question  fall! 

that  the  character  of  persons  acting  m  a  public  capacity  within  that  de- 
was  to  a  certain  extent  public  property,  and  their  conduct  u  indd'entai'to 
might  be  more  freely  commented  on  than  that  of  other  i|*c|jcuUted*to* 
persons :  and  having  told  the  jury  what,  in  point  of  law,  >i>Jure  the  cha- 

,,.,,,,«..  ,  ,      ,         ,       racterofthc 

Constituted  a  libel,  he  left  it  to  them  to  say  whether  the  plaintiff. 
publications  in  question  were  calcidated  to  be  injurious  to  may  he^a  SS" 
the  character  of  the  plaintiff.    The  jury  having  found  a  «»»  private 

^  .1      .^  o  person,  which 

verdict  for  the  defendants,  would  not  be 

any  libel  on  a 
person  in  a 

Erie,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  for  S""i^"^„?' 
a  new  trial,  on  the  grounds,  (amongst  others),  1st,  that  "tionofunjuit 

^  or  corrupt  nio~ 

the  learned  Judge  ought  to  have  directed  the  jury  that,  Uve*  u  equally 
in  point  of  law,  the  publications  complained  of  were  libels  either  l»se! 
on  the  plaintiff;  and,  secondly,  that  it  was  a  misdirection 
to  state  to  them  any  distinction  as  regarded  publications 
relating  to  public  and  to  private  individuals.    In  this 
term, 

Crowder  appeared  to  shew  cause,  but  the  Court,  after 
the  report  of  the  learned  Judge  had  been  read,  called  upon 

Erie  and  Butt  to  support  the  rule.    The  learned  Judge 
misdirected  the  jury,  in  not  stating  to  them,  as  matter  of 
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ArcA.  V"  Pfe^  law,  that  theae  publicationB  amounted  to  libels.  When 
>  V  '^  words  spoken  are  complained  of  as  defieunatory,  the  only 
Parmiter  questions  for  the  jury  are,  (supposing  them  to  be  proved  as 
CouFi^No.  laid),  whether  they  apply  to  the  plaintiff,  and  whether  the 
meaning  ascribed  to  them  iq  the  innuendoes  is  made  out 
by  the  evidence :  and  a  different  principle  cannot  be  applied 
to  oral  and  to  written  slander.  The  words  here  complained 
of  were  clearly  actionable  if  spoken ;  and  the  Judge  would 
in  such  case  have  been  bound  to  tell  the  jury,  that  if  they 
were  meant  in  their  ordinary  sense,  the  plaintiff  was  enti- 
tled to  recover.  It  has  been  often  entertained  as  a  ques- 
tion of  law  by  a  Court  of  Error,  whether  a  particular  wzitbg 
amounts  to  a  libel.  In  Wrighi  v.  Clem/mt  (a),  a  dedaia- 
tion  stating  that  the  defendant  published  a  libel,  contain- 
ing  felse  and  scandalous  matters  concerning  the  plainti£^ 
i»  substance  as  follows,  was  held  bad  in  arrest  of  judgment, 
on  the  ground  that  the  Cawrt  must  judge  whether  the  words 
set  out  constituted  a  ground  of  action  or  not.  {/Uderson, 
B. — ^That  is  for  the  benefit  of  the  defendant ;  the  Court 
are  to  see  whether,  in  any  reasonable  sense,  tiie  words  may 
be  innocent.]  If  the  Court  are  so  to  judge  fer  the  de- 
fendant, whether  it  be  a  libel  or  not,  so  must  they  also  for 
the  plaintiff.  [Alderson,  B. — ^That  does  not  follow.]  Hoi- 
Toyd,  J.,  there  says — ''It  is  dear,  that  when  it  can  be 
shewn  distinctly  what  the  instrument  ii  upon  which  the 
whole  charge  depends,  that  instrument  must  be  shewn  to 
the  Court,  in  (Hrder  that  they  may  form  their  judgment.'' 
[^/dSer80fi,B.,  referred  to  C%aAfier«v.Payiie(i).]  Where  the 
libel  is  in  a  foreign  language,  if  a  translation  of  it  only  be 
set  forth,  the  judgment  will  be  arrested :  Zenobio  v.  Jz-^ 
tel  (c).  Kthe  defendant  demurs  to  the  declaration,  then 
it  clearly  becomes  a  question  of  law.  [Alderson,  B. — ^Then 
he  admits  a  maUdous  publication.  Parke,  B. — ^The  prac- 
tice used  to  be  as  you  say  before  Mr.  Fox's  Act  (d).]     That 

(a)  3  B.  &  Aid.  503.  (c)  6  T.  R.  162. 

(h)  3  T.  R.  428,  n.  (d)  32  Geo.  3,  e.  60. 
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act  IB  expressly  confined  to  criminal  caaes.     [Parke,  B. —  ^SmA.  of  pim«, 
It  ia  tme;  but  it  has  been  the  constant  practice,  in  recent  - 

times,  for  the  Jndge  to  define  what  is  a  libel,  and  then  to  Parmitbr 
leave  it  to  the  jury,  first,  whether  the  writing  complained  Coun.ANo. 
of  was  published  by  the  defendant;  secondly,  whether  it 
fell  within  the  definition  of  the  olBTence.]  Lord  Manafield 
distinctly  laid  it  down,  in  the  case  of  Bex  v.  Dean  qf  St. 
A3cgpk((i)y  as  a  general  rule  applicable  to  all  cases  where,  by 
the  form  of  the  pleadings,  the  questions  of  law  and  fact  can 
be  severed,  that  the  jniy  have  no  jurisdiction  to  decide  upon 
the  law.  Where,  indeed,  the  words  may  be  controlled  by 
the  context,  or  are  capable  of  more  than  one  meaning,  the 
question  must  be  left  to  the  jury;  but  here  there  is  no* 
thing  whatever  to  throw  any  ambiguity  upon  the  meaning 
of  these  paragraphs.  \Parkey  B. — ^In  criminal  cases,  the 
Judge  is  to  define  the  crime,  and  the  jury  are  to  find  whe- 
ther the  party  has  committed  that  offence.  Mr.  Fox's  Act 
made  it  the  same  in  cases  of  libel,  the  practice  having 
been  otherwise  before.]  In  the  n«ct  place,  it  was  a  mis- 
direction to  state  to  the  juiy  that  there  was  a  distinction 
as  to  libels  on  a  person  in  a  public  capacity.  No  man 
has  a  right  to  impute  to  another,  whether  filling  a  public 
eapadty  or  not,  injustice  or  corruption. 

Crcwder,  contra,  was  not  called  on  to  argue  the  above 
points. 

Fabkb,  B. — The  verdict  is  unquestionably  wrong,  and 
there  ought  to  be  a  new  trial,  but  on  the  ground  of  its 
being  a  wrong  verdict  only.  I  think  there  was  no  nusdi- 
rection  on  the  part  of  the  learned  Judge.  One  of  the 
grounds  upon  which  this  rule  was  obtained,  was,  that  the 
learned  Judge  ought  to  have  told  the  jury  that  the  terms 
of  these  papers  were  libellous,  and  not  to  have  left  that  as 
a  question  of  fact  for  them  to  determine.    But  it  has  been 

(a)2C.,M.,&R.  156. 
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jEveA.  0/  PUoi,  the  course  for  a  long  time  for  a  Judge^  in  cases  of  libd, 


1840. 


as  in  other  cases  of  a  criminal  natore^  first  to  give  a  l^sl 
Parmiter  definition  of  the  offence^  and  then  to  leaye  it  to  the  juiy 
CouPLAND.  to  say^  whether  the  facts  necessary  to  constitnte  that  of- 
fence are  proved  to  their  satisfaction;  and  that^  whether 
the  libel  is  the  subject  of  a  criminal  prosecution^  or  civil 
action.  A  publication,  without  justification  or  lawful  ex- 
cuse, which  is  calculated  to  injure  the  reputation  of  an- 
other^ by  exposing  him  to  hatred,  contempt,  or  ridicule, 
is  a  libel.  Whether  the  particular  publication,  the  sub- 
ject of  inquiry,  is  of  that  character,  and  would  be  likely 
to  produce  that  effect,  is  a  question  upon  which  a  jury 
is  to  exerdse  their  judgment,  and  pronounce  their  opin- 
ion, as  a  question  of  fact.  The  Judge,  as  a  matter  of 
advice  to  them  in  deciding  that  question,  might  have 
given  his  own  opinion  as  to  the  nature  of  the  publica- 
tion, but  was  not  bound  to  do  so  as  a  matter  of  law.  Mr. 
Fox^s  libel  Bill  was  a  declaratory  act,  and  put  prose- 
cutions  for  libel  on  the  same  footing  as  other  criminal 
cases. 

I  also  think  that  there  was  no  misdirection  in  the  other 
part  of  the  learned  Judge's  summing  up,  to  which  an  objec- 
tion was  raised.  There  is  a  difference  between  publica- 
tions relating  to  public  and  private  individuals.  Every 
subject  has  a  right  to  comment  on  those  acts  of  public 
men  which  concern  him  as  a  subject  of  the  realm,  if  he 
do  not  make  his  commentary  a  cloak  for  malice  and 
slander :  but  any  imputation  of  wicked  or  corrupt  motives 
is  unquestionably  libellous;  and  such  appears  to  be  the 
nature  of  the  publications  here.  I  do  not  find  that  the 
learned  Judge  stated  otherwise :  we  cannot  therefore  grant 
a  new  trial,  as  for  a  misdirection. 

Alderson,  B. — I  entirely  concur.  The  first  question  is, 
whether  the  learned  Judge  ought  to  have  laid  it  down  po- 
sitively, that  if  the  publications  were  proved,  and  the 
words  were  used  in  their  ordinary  sense,  the  jury  must 
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find  that  they  were  libels.    I  think  it  would  not  be  correct  Esch.  o/  PUas, 

1840 
BO  to  do;  but  that  he  ought — ^having  defined  what  is  a 

libel — ^to  refer  to  the  jury  the  consideration  of  the  particu- 
lar publication^  whether  flailing  within  that  definition  or 
not.  I  think  that  if  he  were  to  take  it  upon  himself  to 
say  that  it  was  a  libel^  he  would  be  wrong  in  doing  so. 

As  to  the  other  pointy  there  certainly  is  a  material  dis- 
tinction between  a  publication  relating  to  a  public  and  a 
priyate  person,  whether  they  be  libels.  That  criticism  may 
reasonably  be  applied  to  a  public  man  in  a  public  capacity, 
which  might  not  be  applied  to  a  private  individual.  The 
same  thing  might  be  no  libel  on  me,  which  might  be  a 
very  griewous  and  injurious  libel  on  another.  There  may 
be,  and  1  think  in  this  case  there  was,  no  real  difference 
between  the  two  cases,  but  that  this  was  a  libel  on  the 
plaintiff  in  whatever  capacity.  But  I  think  the  learned 
Judge  right  in  the  general  observation,  although  I  might 
differ  with  him  in  its  application  to  the  particular  case. 
Probably^  indeed,  he  applied  it  only  ta  the  question  as  to 
the  amount  of  damages.  It  is  however  sufficient  to  say^ 
that  it  does  not  appear  to  me  to  be  a  misdirection. 

OuBNJBT,  B.,  concurred. 

Rule  absolute,  on  payment  of  costs. 


Marshall  v.  Ltnn. 

Assumpsit. — The  first  count  of  the  declaration  alleged.  The  tenn«  o(  a 
that  the  defendant  theretofore,  to  wit,   on  the  15th  of  for  the  «ae  of 
December,  1888,  bargained  for  and  bought  of  the  plaintiff,  5^^;^"*"' 
and  the  plaintiff  at  the  request  of  the  defendant  then  sold  operation  of 

*^  ,  .  .  the  Statute  of 

to  the  defendant,  a  large  quantity,  to  wit,  as  many  pota-  Frauds,  cannot 

be  Taried  or  al- 
tered by  parol ;  and  where  a  contract  for  the  bargain  and  sale  of  goods  is  made,  stating  a  time 
Ibr  the  delivery  of  them,  an  agreement  to  substitate  another  day  for  that  purpose  must,  in  order 
to  be  validt  be  in  writing. 
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&«&.  y  PifAff,  toes  as  would  load  a  certain  brig  or  vessel  of  the  plaintiff 
called  the  Kitty,  that  is  to  say,  from  sixty  to  seventy 
lasts,  to  be  shipped  on  board  the  said  vessel  an  her  nest 
arrivalai  the  port  of  ffisbecht  in  the  county  of  Cambridge, 
the  said  potatoes  to  consist  of  what  pink  kidneys  the 
said  plaintiff  then  had,  and  the  residue  to  consist  of  round, 
white,  and  blue  potatoes,  and  to  be  paid  for  at  the  rate  or 
price  of  4ii.  6d.  per  sack  for  each  and  every  sack  of  the  said 
pink  kidneys,  and  at  the  rate  or  price  of  4».  M.  per  sack 
for  each  and  every  sack  of  the  said  round,  white,  and  blue 
potatoes,  of  fifteen  stones  net  merchants'  ware,  to  be  deli- 
vered by  the  plaintiff  to  the  defendant  free  on  board  the 
said  brig  or  vessel,  and  to  be  paid  for  by  the  said  defend- 
ant on  such  delivery  thereof  as  aforesaid.    The  declara- 
tion then,  after  alleging  mutual  promises  for  the  perform- 
ance of  the  terms  of  the  contract,  and  averring  the  ar- 
rival of  the  Kitty  at  Wisbech  on  the  25th  of  December, 
1888,  the  same  being  her  next  arrival  after  the  making  of 
the  agreement,  averred,  that  he  the  plaintiff  has  always 
on  and  after  such  arrival  of  the  said  brig  or  vessel  as  afore- 
said, been  ready  and  willing,  and  then  tendered  and  offered 
to  ship  the  said  potatoes  firee  on  board  the  said  brig  or  ves- 
sel, and  to  deliver  the  said  potatoes  to  the  defendant  accord- 
ing to  the  terms  of  the  bargain  and  sale;  but  that  the  de- 
fendant then  wholly  discharged  the  plaintiff  firom  making 
such  shipment  and  delivery,  and  then  requested  the  plaintiff 
to  delay  such  shipment  and  delivery  until  the  said  brig  or 
vessel  should  have  made  a  certain  other  voyage  firom  the 
port  of  Wisbech,  and  should  have  again  arrived  at  the  said 
port  of  Wisbech  on  her  return  firom  such  last-mentioned 
voyage,  to  which  said  last-mentioned  proposal  and  request 
of  the  said  defendant  the  plaintiff  then  consented  and 
agreed ;  and  thereupon,  in  consideration  of  the  last*men- 
tioned  premises,  and  that  the  plaintiff  at  the  like  request 
of  the  defendant  had  then  promised  the  defendant  to  ship 
and  deliver  the  said  potatoes  to  the  defendant,  according 
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to  the  Bakl  lart-meationed  {ffopoial  buoL  request  of  the  said  Snk.  9f  pum, 
defendant,  tlie  said  defendaat  then  promised  the  pLun-  ^  ^'  ^ 
as  to  aooept  the  said  potatoes  of  aod  from  the  plaintiff,  iiAmuiAix 
and  to  pay  him  for  the  same,  on  the  dehvery  thereof  to  ltkh. 
the  defendant  as  Jbwt  aforesaid.  And  the  plaintiff  in 
fiu^  saya,  that  the  said  brig  or  vessel  of  the  plaintiff 
did  afterwards,  and  after  the  making  of  the  last-men* 
tioned  promise,  to  wit,  on  the  1st  of  February,  1889,  ar- 
me  at  the  said  port  of  Wisbech  on  her  retom  from  the 
said  last^mentioned  voyage  as  aforesaid,  of  which  the  de- 
fendant afterwards,  to  wit,  on  the  8th  of  Febmaiy,  1889, 
had  notice;  and  although  the  plaintiff  was  afterwards, 
and  within  a  reasonable  time  after  the  said  1st  of  Febm- 
aiy, to  wit,  on  the  8th  of  February,  1889,  ready  and  will- 
ing, and  then  tendered  and  offered  to  ship  the  said  pota- 
toes free  on  board  the  said  brig  or  vessel,  and  to  deliver 
the  same  to  the  defendant  upon  the  terms  aforesaid, 
of  which  said  last-mentioned  premises  the  defendant 
then  had  notice,  and  was  then  requested  by  the  plain- 
tiff to  attend  to  such  last-mentioned  shipment,  and  to 
aooept  and  pay  for  the  said  potatoes  on  the  terms  afore- 
said: yet,  that  the  defendant,  not  regarding  his  said 
last-mentioned  promise,  did  not  nor  would,  at  the  said 
time  when  he  was  so  requested,  or  at  any  time  before 
or  afterwards,  accept  the  said  potatoes,  or  any  part  there- 
of, of  or  from  the  plaintiff,  or  pay  him  for  the  same 
at  the  rate  aforesaid  or  otherwise,  but  then  wholly  re- 
fiised  so  to  do :— concluding  with  an  averment  of  spe- 
cial damage  in  respect  of  the  keeping  and  selling  of  the 
potatoes. 

There  were  also  counts  for  freight,  demurrage,  goods 
sold  and  delivered,  and  for  money  found  to  be  due  upon 
an  account  stated. 

Pleas,  1st,  non  assumpsit  j  2ndly,  as  to  the  first  count,  that 
the  defendant  was  always,  from  the  time  of  the  arrival  of  the 
said  brig  or  vessel  at  the  saic^port  of  Wisbech,  on  her  return 
from  the  said  last-mentioned  voyage  in  the  said  first  count 


112  CASES   IN   THEBXCHEQUBR,. 

Bxeh.  of  Pleat,  mentioned^  hitherto^  ready  and  willing  to  accept  the  said 
potatoes  of  and  from  the  plaintiff^  and  pay  him  for  the 
same  on  the  delivery  thereof  as  aforesaid^  and  then  would 
have  attended  to  the  shipment  and  delivery  tibereof^  ac- 
cording to  the  said  notice  and  request  of  the  plaintiff  in 
the  said  first  count  mentioned^  and  womd  have  accepted  and 
paid  for  the  said  potatoes  upon  the  terms  in  the  said  first 
count  mentioned^  but  that  the  plaintifiP,  immediately  after 
the  said  second  arrival  of  the  said  brig  or  vessel  as  afore- 
saidj  and  the  giving  such  notice  and  the  making  such 
request  as  aforesaid^  and  before  a  reasonable  .time  for  the 
defendant's  complying  with  the  said  notice  and  request 
had  elapsed^  and  before  the  defendant  could  attend  to 
such  shipment  and  delivery  as  aforesaid,  to  wit,  on  the 
said  8th  of  February,  1889,  aforesaid,  without  the  consent 
or  knowledge  of  the  defendant,  wrongfiiUy  shipped  the 
said  potatoes  on  board  the  said  brig  or  vessel,  and  con- 
signed, and  carried  and  conveyed  away  the  same  to  cer- 
tain places  to  the  defendant  unknown,  and  wrongfully 
prevented  the  defendant  from  attending  to  the  shipment  and 
delivery  of  the  said  potatoes,  and  from  accepting  the  same 
according  to  the  said  agreement  in  the  said  first  count 
mentioned,  and  wholly  discharged  and  hindered  the  de- 
fendant from  the  performance  of  the  said  agreement  and 
promise  so  made  by  him  as  aforesaid. 

Replication,  de  injuri&. 

At  the  trial  before  Vaughan,  J.,  at  the  last  Summer 
Assizes  for  Cambridge,  it  appeared  that  on  the  15th  of 
December,  1838,  the  plaintiff  and  defendant  entered  into 
a  written  contract,  of  which  the  following  is  a  copy : — 

''Wisbech,  16th  December,  1838. 
"  Bought  of  Mr.  Thomas  Marshall,  as  many  potatoes  as 
will  load  his  brig  the  Kitty,  Captain  William  Scott,  say 
from  sixty  to  seventy  lasts,  to  be  shipped  on  board  the  above 
vessel  on  her  arrival  here  the  next  time-Hsay  what  pink 
kidneys  he  has  at  4a.  6d.  per  sack,  and  the  round,  white, 
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and  blue  ones  at  49. 8d.  per  sack^  of  fifteen  ounces  net  mer-  Exeh.  of  Pka§, 

chants'  ware,  free  on  board  the  said  ship — ^payment,  cash 

on  deliyery. 

(For  William  Lynn), 

Witness,  Robert  Lynn. 

T.  Marshall/* 

On  the  25th  of  December,  the  Kitty  arrived  at  Wisbech, 
that  being  the  next  arrival  after  the  making  of  the  con- 
tract, and  on  the  following  day,  the  plaintiff's  son  informed 
the  defendant  that  the  Kitty  would  be  ready  to  take  in 
the  potatoes  on  the  28th,  when  the  defendant  requested 
that  the  plaintiff  would  let  the  vessel  go  to  Lynn  and  load 
a  cargo  of  potatoes  which  he  had  purchased  there,  and  for 
which  he  could  not  obtain  a  vessel,  and  take  them  to 
London;  and  he  then  promised  the  plaintiff  to  take  the 
plaintiff's  potatoes  the  next  time  the  Kitty  came  to  the 
port  of  Wisbech.  This  proposal  was  agreed  to,  on  the 
understanding  that  the  plaintiff's  potatoes  should  be 
takffli  the  next  time  the  Kitty  came.  In  pursuance  of  this 
arrangement,  the  Kitty  sailed  to  Lynn,  and,  after  proceed- 
ing to  London,  and  there  discharging  her  cargo,  she  re- 
turned to  Wisbech,  and  arrived  there  on  the  7th  of  Febru- 
ary. On  the  8th  of  February  the  vessel  was  ready  to 
receive  the  potatoes,  of  which  the  defendaint  had  full  no- 
tice, and  was  requested  to  take  them ;  but  the  defendant 
said  he  could  not  take  them  then,  nor  did  he  know  when 
he  could;  and  he  ultimately  declined  taking  them.  They 
were  afterwards  shipped  to  London,  and  there  sold  by  the 
plaintiff,  who  brought  this  action  to  recover  the  loss  sus- 
tained by  the  defendant's  non-performance  of  the  contract. 
It  was  contended  at  the  trial,  on  the  part  of  the  defendant, 
that  the  alteration  in  the  time  fixed  by  the  terms  of  the 
original  contract  for  shipping  the  potatoes  was  a  variation 
of  it  in  a  material  part,  and  ought  to  have  been  in  writing. 
The  learned  Judge  directed  the  jury  to  find  a  verdict  for 
the  plaintiff,  giving  the  defendant  leave  to  move  to  enter  a 

VOL.  VI.  I  M.  w. 
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jsceft.  of  PUat,  nonsuit. — Storks,  Serjt.,  in  Michaelmas  Term^  obtained  a 
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rale  accordingly^  against  which 


I  Marshall 

I  o, 

Ltnit.  Kelly  and  Gunning  now  shewed  cause. — ^A  contract  for 

the  scUe  of  goods  to  an  amount  exceeding  £10  must  be  in 
writing,  by  the  provisions  of  the  Statute  of  Frauds;  but 
that  statute  does  not  require  either  the  time,  or  the  par- 
ticular mode,  of  the  delivery  of  the  goods  to  be  in  writing, 
and  in  this  case  there  was  a  sufficient  memorandum  of  the 
contract  for  the  sale.  This  case  falls  strictly  within  that 
case  of  Cuffy.  Penn  (a),  and  is  distinguishable  £rom  Gom  v. 
Lord  Nugent  (6),  which  was  decided  upon  the  4th  section  of 
the  Statute  of  Frauds,  and  in  which  the  distinction  between 
that  section  and  the  17th  is  recognised.  The  Court  did 
not  there  decide  whether  Ouffy.  Penn  was  good  law  or  not, 
though  undoubtedly  Parke,  J.,  in  the  course  of  the  ail- 
ment, appears  to  have  doubted  the  correctness  of  thst 
decision.  No  doubt,  a  written  contract  cannot  be  contra- 
dicted by  parol,  but  it  may  be  varied  or  discharged  by 
parol,  where  there  is  no  statutable  provision  to  prevent  it 
The  17th  section  enacts,  ^'  that  no  contract  for  the  sale  of 
any  goods,  wares,  and  merchandizes  for  the  price  of  £10 
or  upwards  shall  be  allowed  to  be  good,  except  the  buyer 
shall  accept  part  of  the  goods  so  sold,  and  actually  receive 
the  same,  or  give  something  in  earnest  to  bind  the  bar- 
gain or  in  part  of  payment,  or  that  some  note  or  memo- 
randum in  writing  of  the  said  bargain  be  made  and  signed 
by  the  parties  to  be  charged  by  such  contract,  or  their 
agents  thereunto  lawfully  authorized.'^  That  is,  that  no 
contract  shall  be  binding  for  the  sale  of  goods,  unless  it  be  in 
writing :  it  is  not  material  that  the  time  stipulated  for  their 
delivery  should  be  in  writing,  as  that  is  not  a  material  part  of 
the  contract  of  sale.  The  object  of  the  statute  was  to  guard 
the  public  against  evidence  of  a  contract  being  given,  when 
no  contract  has  been  entered  into  at  all;  but  where  there 

(a)  1  M.  &  Selw.  21.  (b)  5  B.  &  Adol.  58. 
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k  eyidence  of  some  written  contract^  that  is  sufficient^  with-  Bx^  rf  Pifw, 

1840 
out  setting  out  the  whole  of  the  contract.    If  it  is  held  to  *   - 

be  material  that  every  particular  of  a  oontn&ct  is  to  be  in-  Mamhall 
serted^  and  that  it  cannot  be  varied  from  afterwards,  the  Lthw. 
consequences  will  be  most  serious.  Suppose,  in  the  case  of 
a  sale  of  wines,  the  seller  enters  into  a  written  contract 
to  deMver  the  wine  at  28,  Grosvenor  Street,  and  it  tarns 
oat,  on  inquiry,  that  the  purchaser  lives  at  No.  80,  is  he 
to  be  at  liberty  to  repudiate  the  contract  on  that  ground, 
after  having  subsequently  requested  that  the  wine  should 
be  deUvered  at  No.  30  ?  That  would  be  a  variation  as  to  the 
place ;  then  as  to  the  time : — suppose  a  gentleman,  living  out 
of  town,  enters  into  a  written  contract,  by  which  goods  are 
to  be  sent  by  a  particular  coach,  as,  for  instance,  the  ten 
o'clock  coach,  but  he  afterwards  requests  them  to  be  sent 
by  the  eleven  o'clock  coach,  because  he  is  going  by  that 
coach,  can  it  be  said  that  that  would  avoid  the  contract? 
Such  a  circumstance  as  that  last  mentioned  is  of  frequent 
occurrence,  and  is  done  for  the  convenience  of  the  purchaser. 
To  say  that  such  a  slight  variation  from  the  written  contract, 
agreed  to  subsequently  by  parol,  would  render  it  nugatory, 
would  lead  to  the  greatest  injustice.  In  Cuffy.  Penn^  Lord 
EUenborough  says, ''  The  principal  design  of  the  Statute  of 
Frauds  was,  that  parties  should  not  have  imposed  upon 
them  burdensome  contracts  which  they  never  made,  and 
be  fixed  with  goods  which  they  never  contemplated  to  pur- 
chase.'* .  .  .  "  But  here,  what  has  been  done  is  only  in  per- 
formance of  the  original  contract.  It  is  admitted  that 
tbere  was  an  agreed  substitution  of  other  days  than  those 
originally  specified  for  its  performance;  still  the  contract 
remains."  Now  that  is  precisely  the  present  case :  there, 
one  day  was  substituted  for  another;  here,  one  of  the 
ship's  voyages  was  substituted  for  another.  The  case  of 
fVarren  v.  Sioffg,  cited  in  LUtler  v.  Holland  (a),  shews  that 
the  time  of  delivery  is  not  a  material  part  of  the  contract, 

(a)  3  T.  R.  591. 
I2 
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Exek.  of  PUas,  and^  if  varied  hy  subsequent  agreement,  it  is  to  be  con- 
sidered only  as  a  continuation  of  the  first  contract.  And  in 
Hoadly  t.  M^Laine  (a)  it  was  held,  that  where  an  executoiy 
contract  is  entered  into  for  the  fabrication  of  goods,  with- 
out any  agreement  as  to  the  price,  the  memorandum  of 
the  contract,  required  by  the  Statute  of  Frauds,  is  sufficient 
without  specification  of  price.  That  shews  that  the  statute 
does  not  require  every  term  of  the  contract  to  be  in  writing. 
[Parke,  B. — ^No  doubt,  every  particular  of  the  contract  need 
not  be  mentioned;  but  if  mentioned,  it  must  be  observed. 
I  do  not  apprehend  you  can  go  into  a  distinction  between 
the  material  and  the  immaterial  parts  of  the  contract. 
How  can  you  tell  what  part  of  a  contract  is  material, 
and  what  not?  The  recent  case  of  Steady.  Dawber  (b) 
appears  to  have  entirely  overturned  the  authority  of  Qiff 
V.  Perm.']  That  case  is  distinguishable  from  the  present,  as 
there  the  goods  were  of  a  fluctuating  value,  the  price  was 
not  mentioned,  and  therefore  the  time  of  delivery  was  of 
the  essence  of  the  contract.  In  this  case,  the  price  of  the 
goods  was  fixed  by  the  contract. 

Storks,  Sexjt.,  contra,  was  stopped  by  the  Court. 

Paeke,  B. — I  am  of  opinion  that  this  rule  ought  to  be 
made  absolute.  If  it  had  not  been  for  the  decision  in  the 
case  of  Stead  v.  Dawber,  1  should  have  wished  to  hear  the 
argument  on  the  other  side,  and  probably  to  have  taken 
time  to  consider;  but  as  the  case  of  Cliffy,  Perm,  which 
had  before  been  very  much  doubted,  appears  to  have  been 
overruled  by  Stead  v.  Dawber,  we  do  not  think  it  necessary 
to  do  so.  Here  there  was  an  original  contract  in  writing 
to  send  these  goods  by  the  first  vessel;  an  alteration  as  to 
the  time  of  their  deliveiy  was  subsequently  made  by  parol; 
and  the  point  to  be  decided  is,  whether  such  an  alteration, 
by  parol,  of  the  written  contract,  can  be  binding.  It 
appears  to  me  that  it  cannot;  and  that  the  same  rule 

(fl)  10  Bing.  482;  4  M.  &  Scott,  340.         (A)  2  P.  &  D.  447. 
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must  prevail  as  to  the  constraction  of  the  17th  section  of  &«».  «/  PUm, 


the  Statute  of  Frauds,  which  has  ahready  prevailed  as  to  the 
construction  of  the  4th  section.  The  decision  in  Goss  v. 
Lord  Nugent,  the  principle  of  which  I  have  no  doubt  is 
perfectly  correct,  has  clearly  established,  with  respect  to 
the  case  of  a  contract  relating  to  the  sale  of  an  interest  in 
lands,  that  if  the  original  written  contract  be  varied,  and 
a  new  contract,  as  to  any  of  its  terms,  substituted  in  the 
place  of  it,  that  new  contract  cannot  be  enforced  in  law, 
unless  it  also  be  in  writing.  The  question  is,  whether  the 
same  reasoning  does  not  apply  to  a  contract  for  the  sale 
of  goods,  under  the  17th  section.  [His  Lordship  read  that 
section.]  It  appears  to  me  that  no  distinction  can  be 
made :  and  I  must  also  observe,  that  it  seems  to  me  to  be 
unnecessary  to  inquire  what  are  the  eMeniial  parts  of  the 
contract,  and  what  not,  and  that  every  part  of  the  con- 
tract, in  regard  to  which  the  parties  are  stipulating,  must 
be  taken  to  be  material;  and  perhaps,  therefore,  the  lat- 
ter part  of  the  judgment  in  Stead  v.  Dawber  may  be  con- 
sidered as  laying  down  too  limited  a  rule.  Every  thing 
for  which  the  parties  stipulate  as  forming  part  of  the  con- 
tract must  be  deemed  to  be  material.  Now,  in  this  case, 
by  the  original  contract,  the  defendant  was  to  accept  the 
goods,  provided  they  were  sent  by  the  first  ship :  the  par- 
ties afterwards  agreed  by  parol  that  the  defendant  would 
accept  the  goods  if  they  were  sent  by  the  second  ship,  on 
a  subsequent  voyage :  that  appears  to  me  to  be  a  different 
contract  from  what  is  stated  before.  Such  was  my  strong 
impression,  independently  of  any  decision  on  the  point : 
but  the  case  of  Stead  v.  Dawber  is  precisely  in  point  with 
the  present,  and  on  looking  at  the  judgment,  it  does  not  ap- 
pear to  proceed  altogether  upon  the  time  being  an  essential 
part  of  the  contract,  but  on  the  ground  that  the  contract 
itself,  whatever  be  its  terms,  if  it  be  such  as  the  law  recog- 
nises as  a  contract,  cannot  be  varied  by  parol.  It  has  been 
said  that  the  adoption  of  this  rule  will  produce  a  great 
deal  of  inconvenience ;  I  am  not,  however^  aware  of  much 
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&eft.  </  Pkn,  practical  inconyenience  that  can  result  from  it^  and  none 
-     that  fbrnishes  any  reason  for  altering  the  mle  of  law  in 
Marshall     respect  of  these  mercantile  contracts.     They  fieqnentlj 
Lthk.        vary  in  terms^  and  admit  of  some  latitude  of  constmction^ 
bnt  the  expressions  used  in  them  generally  indicate  the 
intention  of  the  parties  sufficiently  well;  there  is  a  sort  of 
mercantile  short-hand,  made  up  of  few  and  short  exprei- 
sions^  which  generally  expresses  the  full  meaning  and  inten- 
tion of  the  parties.    On  the  whole^  it  appears  to  me  that  no 
reasonable  distinction  can  be  made  between  this  case  and 
.  that  of  GoM  T.  Lord  Nugent.    This  is  a  new  contract,  in-» 
corporating  new  terms,  and  I  think  it  cannot  be  enforced 
by  action,  unless  there  is  a  note  in  writing,  expieasing 
those  new  terms  distinctiy,  or  in  the  mercantile  phrase- 
ology which,  as  I  have  already  said,  admits  of  some  latitude 
of  interpretation.    This  action,  therefore,  cannot  be  main- 
tained, and  a  nonsuit  must  be  entered. 

Aluebson,  B. — ^I  am  of  the  same  opinion,  and  entirely 
concur  with  what  has  fallen  from  my  brother  Parke.  By 
the  4th  section  of  the  Statute  of  Frauds,  it  is  provided 
that  the  contracts  therein  mentioned  shall  be  in  writing, 
otherwise  no  action  shall  be  maintained  on  them.  The 
17th  section  requires  that  some  note  or  memorandum  in 
writing  of  the  bargain  before  made,  shall  be  signed  by  the 
party  to  be  charged  by  such  contract,  or  his  agent  lawfoUy 
authorized.  There  is  undoubtedly  a  distinction  between  the 
two  enactments,  for  by  the  4th  section  the  whole  contract 
must  be  in  writing,  including  the  consideration  which  in- 
duced the  party  to  make  the  stipulation  by  which  he  i&  to 
be  bound;  but  by  the  17th  section,  it  is  sufficient  if  all  the 
terms  by  which  the  defendant  is  to  be  bound  are  stated  in 
writing,  so  as  to  bind  him.  Now  here  there  is  a  stipulation 
which  is  to  bind  the  defendant,  and  it  is  proposed  to  alter 
that  by  parol,  which  cannot  be  done.  It  is  much  better 
plainly  to  define  what  the  law  is,  than  to  attempt  to  create 
fanciful  distinctions.    Here  there  is,  as  to  one  of  the  tennt 
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by  which  the  party  is  to  be  bound,  entirely  a  new  con-  E*ek.  of  pieoB, 

tract,  and  the  law  reqidres  that  such  new  contract  should  *   ^ 

be  in  writing.  Marshall 


GuRNEY,  B. — I  am  of  the  same  opinion.  This  is  a  new 
contract,  and  the  law  which  requires  the  one  contract  to 
be  in  writing,  requires  the  other  to  be  in  writing  also. 

RoLFE,  B.,  concurred. 

Rule  absolute. 


Ltnn. 


Brown  v.  Tapscott. 

INDEBITATUS  assumpsit  in  the  sum  of  22/.  IO9.  for  The  piainUff 
money  paid  by  the  plaintiff  for  the  use  of  the  defendant ;  together  with ' 
with  a  count  upon  an  account  stated.   Plea,  non  assumpsit.  SSj'o  "nd*!?mtd 
At  the  trial  before  Lord  Denman,  C.  J.,  at  the  Summer  ^^«  following 

*.-i  i.-rr  .  1111.         •pccial  contract: 

Assizes  for  the  county  of  Kent,  it  appeared  that  the  plam-  — "  Being  de- 
tiff,  who  was  a  shareholder  in  certain  steam  navigation  ^mmunicaUon 
companies,  having  been  applied  to  by  several  tradesmen  J^rTH'rn'^B' 
residing  at  Heme  Bay,  to  charter  a  steam-boat  to  run  and  Margate, 
from  London  to  that  place  and  Margate,  the  following  open  during  the 
agreement  was  in  consequence  drawn  up: —  by*mcanro7r* 

small  Bteam- 

''Being  desirous  that  the  communication  between  Lon-  authorize  Mr.  ^ 
don.  Heme  Bay,  and  Margate,  should  be  kept  open  dur*  ^r thfBro^d- 

hank,  or  any 
other  suitable 
▼easel,  for  that  purpose,  on  the  best  possible  terms,  and  to  make  the  necessary  arrangements  for 
her  running  on  the  station  during  the  whole  or  such  part  of  the  winter  as  may  be  deemed  ex- 
pedient, on  our  Joint  account,  each  of  us  taking  a  proportionate  interest  in  this  enterprise,  ac- 
cording to  the  amount  subscribed,  and  the  profit  or  loss  to  be  divided  amongst  us  in  proportion 
to  oar  subscription.  In  order  to  form  a  fund  for  defraying  the  necessary  expenses,  we  have  each 
of  OS  paid  iSlO  per  cent,  on  the  amount  of  our  subscriptions,  and  we  hereby  bind  ourselves,  and 
agree  to  pay  to  Mr.  G.  A.  B.  such  further  instalments,  each  of  us  in  proportion  to  his  subscrip- 
tion, as  it  may  be  necessary  to  call  for  from  time  to  time,  should  the  earnings  of  the  boat  not  be 
sufficient  to  pay  the  expenses.  It  being,  however,  understood  that  our  liability  is  not  to  extend 
beyond  the  amount  subscribed  by  us  respectively:" — He!df  that  this  agreement  constituted  a  part- 
nership between  the  parties  who  signed  it|  and  that  the  plaintiff,  who  had  paid  such  debts  aris- 
ing from  the  undertaking  as  the  earnings  of  the  boat  were  insufficient  to  satisfy,  could  not  main- 
tain an  action  for  money  paid,  against  the  defendant  who  had  not  paid  up  his  subscription,  but 
that  the  proper  form  of  action  was  a  special  action  of  assumpsit  for  the  non-performance  of  the 
underuking  to  pay  the  plaintiff  the  instalments  from  time  to  time. 
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Sgeh.  pf  Pieas^  ing  tbe  ensiling  winter  by  means  of  a  small  steam-boat, 

^   1840.   ^    ^g  hereby  authorize  Mr.  George  Augustas  Brown  to  char- 

Browit       ter  the  Brockelbank^  or  any  other  suitable  vessel,  for  that 

TAP8COTT.     purpose,  on  the  best  possible  terms,  and  to  ipake  the 

necessary  arrangements  for  her  running  on  the  station 

during  the  whole,  or  such  part,  of  the  winter  as  may  be 

deemed  expedient,  on  our  joint  account,  each  of  us  taking 

a  proportionate  interest  in  this  enterprize  according  to  the 

amount  subscribed,  and  the  profit  or  loss  to  be  divided 

amongst  us  in  proportion  to  our  subscription.     In  order 

to  form  a  fund  for  defraying  the  necessary  expenses,  we 

have  each  of  us  paid  £10  per  cent,  on  the  amount  of  our 

subscription,  and  we  hereby  bind  ourselves,  and  agree  to 

pay  to  Mr.  Brown  such  further  instalments,  each  of  us  in 

proportion  to  his  subscription,  as  it  may  be  necessary  to 

call  for  from  time  to  time,  should  the  earnings  of  the  boat 

be  not  sufficient  to  pay  the  expenses :  it  being,  however, 

understood  that  our  liability  is  not  to  extend  beyond  the 

amount  subscribed  by  us  respectively. 

"  Heme  Bay,  30th  October,  1837." 

This  instrument  was  signed  by  22  persons,  including 
Brown  the  plaintiff,  and  Tapscott  the  defendant,  the  for- 
mer subscribing  for  £50,  and  the  latter  for  £25. 

The  plaintiff,  pursuant  to  the  terms  therein  mentioned, 
first  chartered  the  Brockelbank,  but  the  subscribers  being 
desirous  of  having  a  better  boat,  he  afterwards  chartered 
the  Dart,  and  subsequently  the  Red  Rover,  which  vessels 
ran  in  succession  to  Heme  Bay  until  the  30th  of  April, 
1838,  the  end  of  the  winter  season.  The  expenses  incur- 
red and  paid  by  the  plaintiff  considerably  exceeded  the 
earnings  of  the  boats,  and  it  became  necessary  to  call  for 
forther  instalments,  from  time  to  time,  diiring  the  pro- 
gress of  the  enterprize.  At  the  time  of  signing  the  instru- 
ment, the  defendant  paid  the  sum  of  2/.  lOs.,  being  £10 
per  cent,  on  the  amount  of  his  subscription ;  and  it  was 
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proved  by  Mr.  Bohrs^  the  secretary  to  the  Heme  Bay  Etch.  ^  p/mw, 
Steam  Packet  Company^  that  by  the  plaintiff's  direction     ^  ^^'   , 
he  had  called  upon  the  defendant^  and  had  produced  a        Brown 
rough  sketch  of  the  accounts,  shewing  the  losses  sustained,      Tapscott. 
and  the  defendant  had  promised  to  send  the  amount  of  his 
second  instalment,  but  had  failed  to  do  so. 

It  was  objected  at  the  trial  that  the  instrument  was  an 
agreement  for  a  partnership  between  the  plaintiff  and  the 
defendant  for  the  object  therein  stated,  and  therefore  that 
the  action  could  not  be  sustained,  as  one  partner  could  not 
maintain  an  action  against  his  co-partner  for  work  and 
labour  performed  or  money  expended  on  the  partnership 
account,  and  Holmes  t.  IRggina  {a)  was  cited.  The  learned 
Judge  directed  the  jury  to  find  a  verdict  for  the  plaintiff  for 
the  amount  claimed,  but  gave  the  defendant  leave  to  move 
to  enter  a  nonsuit. 

PUUi  having,  in  Michaelmas  Term,  obtained  a  rule  ac- 
cordingly, 

fVhaieley  and  Wallinger  shewed  cause. — ^This  instrument 
did  not  constitute  a  partnership  between  the  parties,  but 
was  a  mere  authority  to  the  plaintiff  to  carry  on  the  under- 
taking, and  the  plaintiff  was  entitled  to  recover,  to  the 
extent  of  the  defendant's  subscription,  the  money  he  ac- 
tually laid  put  for  the  defendant's  benefit  in  carrying  on 
the  undertaking :  Helme  v.  Smith  (A),  Coffee  v.  Brian  (c). 
The  case  of  Holmes  y.  Higffins,  which  was  cited  at  the  trial, 
is  inapplicable,  as  there  the  plaintiff  was  liable  as  a  partner 
jointiy  .with  the  defendant  for  the  claim  in  respect  of  which 
the  action  was  brought.  But  assuming  that  the  agreement 
had  the  effect  of  constituting  a  partnership  between  the  par- 
ties, the  question  is,  whether  the  defendant  can  avail  him- 
self of  this  defence  under  the  plea  of  non  assumpsit.    The 

(a)  1 B.  &  Cr.  74  ;  2  D.  &  R,  196.  (b)  7  Bing.  709 ;  5  M.  &  P.  744. 

(e)  3  Bing.  54;  10  Moore,  341. 
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E*tK  pf  PUat,  first  rule  of  Hilaiy  Term^  4  Will.  4,  says,  that  the  plea  of 
non  assumpsit  shall  operate  only  as  a  denial  in  hd  of  the 
express  promise  alleged,  or  of  the  matters  of  fiict  from 
which  the  promise  alleged  may  be  implied  by  law.  The 
third  rule  enacts,  that  all  matters  in  confession  and  avoid- 
ance, which  shew  the  transaction  to  be  either  void  or  void- 
able in  point  of  law,  shall  be  specially  pleaded.  Now  here 
there  is  an  express  promise,  and  the  defendant  seeks  to  get 
rid  of  it  by  saying,  that  it  is  either  void  or  voidable  on  the 
ground  of  the  existence  of  the  relation  of  partnership 
between  him  and  the  plaintiff.  There  is  an  analogy  between 
this  case  and  that  of  infancy,  which  is  one  of  the  instances 
mentioned  in  the  rule.  [Parke,  B. — ^There  can  be  no  doubt 
about  the  form  of  the  plea,  and  that  if  it  was  a  partner- 
ship transaction,  it  might  be  given  in  evidence  under  non 
assumpsit ;  but  the  question  is,  whether  it  is  not  an  agree- 
ment at  all  events,  to  pay  certain  sums  of  money  finom  time 
to  time  as  they  become  due.]  That  is  the  effect  of  the 
agreement.  This  is  no  debt  due  to  the  plaintiff  and  de- 
fendant jointly,  nor  would  the  damages  recovered  go  to  or 
form  part  of  the  partnership  fimd  :  Worrall  v.  Graywn  (a), 
Bedford  v.  Brutton  (6).  The  case  of  Vennhiff  v.  Leckie  {c) 
shews  that  the  necessity  of  looking  into  the  accounts,  in 
order  to  ascertain  whether  there  had  been  profit  or  loss,  is 
no  objection  to  the  maintenance  of  the  action.  The  action 
is  not  brought  to  recover  partnership  profits,  but  monies 
laid  out  by  the  plaintiff,  to  enable  the  defendant  to  get 
such  profits :  Crole  v.  Leckie  (d). 

Piatt  and  Channelly  contra. — ^The  effect  of  the  agree- 
ment was  to  constitute  a  partnership  between  the  parties, 
each  party  to  be  liable  to  a  certain  amount.  Holmes  v. 
Hiffffina  {e)  is  directly  in  point.    The  money,  if  recovered, 

{a)  1  M.  &  W.  166.  (c)  13  East,  7. 

{h)  1  Bing.  N.  C.  399;  1  Scott,245.       (i)  2  Stark.  107. 
(e)  1  B.  &  C.  74. 
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would  dearly  belong  to  the  pttrtnenhip  fnnds^  and  must  Bteh.  of  Pka$^ 

be  introduced  into  and  fonn  part  of  the  partnership  ac- 

coimts. 

Cur.  adv.  vult. 


The  judgment  of  the  Court  was  now  delivered  by 

Pa&kb^  B. — ^This  was  an  action  for  money  paid^  with  a 
count  on  an  account  stated.  It  appeared  on  the  trial  that 
the  plaintiiSr^  together  with  the  defendant  and  others,  en- 
tered into  a  special  agreement  to  this  effect :  [the  learned 
Judge  here  read  the  agreement.]  The  effect  of  this  agree- 
ment waa  to  constitute  a  partnership  between  those  who 
smbscrihed,  in  proportion  to  their  subscription.  The  plain- 
tiff took  an  active  part  in  the  management  of  the  concern, 
and  the  earnings  of  the  boat  not  proving  sufficient,  he  paid 
the  amount  of  the  debts  due  to  the  different  creditors ;  and 
if  nothing  else  had  been  done,  the  plaintiff  could  not  have 
lecovered  as  for  money  paid  to  the  partnership  use,  as  one 
partner  cannot  sue  another  in  that  form  of  action  for  con- 
tribution to  a  joint  partnership  liability.  But  on  this 
agreement,  the  plaintiff  might  have  sued  the  defendant  in 
a  special  assumpsit,  for  not  performing  his  undertaking 
to  pay  the  plaintiff  the  instalments  from  time  to  time,  in 
addition  to  the  £10  per  cent.,  to  form  a  fund,  as  such  an 
action  would  lie,  founded  on  the  consideration  of  the  plain- 
tiff on  his  part  undertaking  to  charter  and  manage  the 
vessel,  as  much  as  an  action  would  lie  on  a  covenant  in 
co-partnership  articles  by  one  partner  to  pay  another  a  cer- 
tain sum,  if  the  partnership  assets  should  prove  deficient. 
Aa  such  an  action,  therefore,  would  lie,  the  only  objec- 
tion is  to  the  form  of  the  declaration.  The  count  for 
money  paid  coidd  not  be  supported.  But  it  appears  from 
my  Lord  Denmaiis  note,  that  the  earnings  were  admitted 
to  be  insufficient  to  pay  the  expenses;  that  application 
was  made  to  the  defendant  by  the  plaintiff  for  the  second 
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E*ch,  of  PUat,  instalment,  and  that  he  promised  to  pay  it.    This  appears 

^      ^  '  -     to  be  sufficient  evidence  to  support  the  count  on  an  account 

Brown       stated  as  to  that  sum,  founded  on  the  obligation  to  pay  it 

Tapscott.     arismg  out  of  the  special  contract ;  and  therefore  the  role 

to  enter  a  nonsuit  must  be  discharged. 

Ride  discharged. 


Johnson  r.  Reid. 


Ti 


The  plaintiff       X  RESFASS  i^ainst  the  defendant,  a  justice  of  peace  for 
by  the  defend-    the  county  of  Surrej,  for  assault  and  fake  imprisonment. 
*me*u"dfr'the      Pleas— Ist,  uot  guilty  (by  statute);  2ndly,  a  tender  of 
4  Geo.  4,  c.  34,   £^0  bv  wav  of  amends.     Replication  to  the  second  plea, 

8. 8t  by  a  war-        ...  i  /*»   • 

rant  of  commit-  taking  issuc  On  the  sufficiency  of  the  amends. 
rth7foi\?wT^  At  the  trial  before  Lord  Denman,  C.  J.,  at  the  hist 
form:— "To  ^  Surrey  Assizes,  the  plaintiff  called  as  a  witness  the  gover- 
M.,  Surrey,  &c.  nor  of  the  housc  of  correction  at  Brixton,  who  produced 
mationand  &  Warrant  of  Commitment,  signed  by  the  defendant,  in 
^^'^^^l  the  following  form :- 
me,  one  &c,,  tt  rp^  j-j^g  constable  of  Mitcham,  in  the  county  of  Surrey, 

upon  the  oaths  ,  "^  '" 

of  J.  H.  and  s.  and  to  the  keeper  of  the  house  of  correction  at  Brixton,  in 

in  the  said     '  the  Said  couuty  of  Surrey,  &;c.    Whereas  information  and 

calico-  rimers  complaint  hath  been  made  unto  me,  one  of  her  Majesty's 

that  w.  J.,  of  justices  of  the  peace  in  and  for  the  said  county,  upon  the 

the  county  '  oaths  of  Jonathan  Haslam  and  Samuel  Makepeace,  both 

aforesaid,  cali- 
co-printer, 

did  on  Wednesday,  the  8th  of  May  insL,  contract  with  the  said  S.  M.,  to  print  certain 
pieces  of  woollen  cotton  goods,  and  that  the  said  W.  J.  had  adopted  such  contract,  and  en« 
tered  into  the  service  of  the  said  S.  M.  under  such  contract ;  and  that  the  said  W.  J.  hath, 
in  his  said  service,  been  guilty  of  divers  misdemeanours,  miscarriages,  and  ill  behaviour  to- 
wards the  said  S.  M.,  and  particularly  with  having,  on  the  9th  of  May  inst,  refused  to  per- 
form such  contract,  and  left  his  said  work  unfinished,  and  the  service  of  the  said  S.  M., 
without  his  license  or  consent.  And  whereas,  in  pursuance  of  the  statute  in  that  case  made  and 
provided,  I  have  duly  examined  the  proofs  and  allegations  of  both  the  said  parties,  touching  the 
matter  of  the  said  complaint,  and,  upon  due  consideration  had  thereof,  have  adjudged  and 
determined,  and  do  hereby  adjudge  and  determine,  the  said  complaint  to  be  true."  It  then  com- 
manded the  constable  to  convey  the  plaintiff  to  the  house  of  correction,  and  deliver  him  to  the 
keeper  the!:eof,  who  was  ordered  to  detain  him  in  custody : — Heldf  that  this  was  a  commitnoent 
in  execution,  and  that  it  was  bad,  because  it  did  not  shew,  either  that  the  contract  was  entered 
into,  or  the  work  refused  to  be  done,  or  the  plaintiff  found,  within  the  jurisdiction  of  the  magistrate. 
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of  Mitcham,  in  the  said  county^  calico-printers,  that  Win.  Exch.  of  puat, 
Johnson,  of  Mitcham  aforesaid,  in  the  county  aforesaid,  ^^^' 
calico-printer,  did,  on  Wednesday,  the  8th  of  Mayinst., 
contract  with  the  said  Samnel  Makepeace  to  print  certain 
pieces  of  woollen  cotton  goods;  that  the  said  Wm.  John- 
son had  adopted  such  contract,  and  entered  into  the  ser- 
vice of  the  said  Samuel  Makepeace  under  such  contract; 
and  that  the  said  Wm.  Johnson  hath,  in  his  said  service, 
been  guilty  of  divers  misdemeanours,  miscarriages,  and  ill 
behaviour  towards  the  said  Samuel  Makepeace,  and  par- 
ticularly with  having,  on  the  9th  of  May  inst.,  refused  to 
perform  such  contract,  and  left  his  said  work  unfinished, 
and  the  service  of  the  said  Samuel  Makepeace,  without  his 
license  and  consent.  And  whereas,  in  pursuance  of  the 
statute  in  that  case  made  and  provided,  I  have  duly  ex- 
amined the  proofs  and  allegations  of  both  the  said  par- 
ties^ touching  the  matter  of  the  said  complaint,  and,  upon 
due  consideration  had  thereof,  have  adjudged  and  deter- 
mined, and  do  hereby  adjudge  and  determine,  the  said  com- 
plaint to  be  true.  These  are  therefore  to  command  you,  the 
said  constable,  forthwith  to  convey  the  said  William  John- 
son to  the  said  house  of  correction  at  Brixton  aforesaid,  and 
to  deHyer  him  to  the  keeper  thereof,  with  warrant;  and  I  do 
hereby  command  you  the  said  keeper  to  receive  the  said 
William  Johnson  into  your  custody,  in  the  said  house  of 
correction,  there  to  remain,  and  be  corrected  and  held  to  hard 
labour  for  the  space  of  six  weeks  from  the  date  hereof,  and 
for  so  doing  this  shall  be  your  sufficient  warrant.  Given,''  &c. 
It  was  proved  that  the  plaintiff  was  confined  in  the 
house  of  correction,  under  this  warrant,  for  ten  days, 
when  he  was  discharged  by  habeas  corpus.  Other  witnesses 
were  also  called  to  prove  the  damage  sustained  by  the 
plaintiff;  and  it  was  elicited  from  some  of  them,  that 
he  was  a  journeyman  calico-printer,  and  that  such  per- 
sons worked  upon  the  premises  of  their  employers,  who 
auppUed  them  there  with  blocks  and  materials  necessary 
for  performing  their  work;  but  it  also  appeared,  that  they 
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Egek,  of  PUat,  were  paid  according  to  the  quantity  of  work  done,  and  not 
^  by  the  day  or  week.    The  defendant's  counsel,  on  these 

facts  being  proved,  submitted  that  the  plaintiff  ought  to 
be  nonsuited,  as  the  commitment  was  a  valid  commitment 
under  4  Geo.  4,  c.  34,  s.  3,  which  gave  the  magistrate  juris- 
diction in  the  case.  The  phiintiff  *8  counsel  contended  that 
this  case  was  not  within  the  act,  and  relied  upon  Hardy  v. 
Byle  (a).  The  Chief  Justice  left  it  to  the  jury  to  say  whe- 
ther the  sum  of  £80  was  a  sufficient  compensation,  which 
they  negatived  by  finding  a  verdict  for  the  plaintiff  fat  the 
sum  of  £45.  The  learned  Judge  thereupon  gave  leave 
to  move  to  enter  a  nonsuit,  or  a  verdict  for  the  defend- 
ant on  the  first  issue. — Thefiger  having,  in  Michaelmas 
Term,  obtained  a  role  accordingly, 

Andrews^  Seijt.,  {Montagu  Chambers  with  him),  now 
shewed  cause. — ^This  is  a  commitment  in  execution,  under 
the  Stat.  4  Geo.  4,  c.  34,  s.  3,  and  must  be  construed  with 
the  same  strictness  as  a  conviction.  By  that  section  it  is 
enacted,  ''  That  if  any  servant  in  husbandry,  or  any  artifi- 
cer, calico-printer,  handicraftsman,  miner,  collier,  keelman, 
pitman,  glassman,  potter,  labourer,  or  other  person  shall 
c6ntract  with  any  person  or  persons  whomsoever  to  serve 
him,  her,  or  them  for  any  time  or  times  whatsoever,  or 
in  any  other  manner,  and  shall  not  enter  into  or  com- 
mence his  or  her  service,  according  to  his  or  her  contract), 
{such  contract  being  m  writing,  and  signed  by  the  contract- 
ing parties),  or,  having  entered  such  service,  shall  absent 
himself  or  herself  from  his  or  her  service  before  the  term 
of  his  or  her  contract,  whether  such  contract  shall  be  in 
writing  or  not  in  writing,  shall  be  completed,  or  neglect  to 
fulfil  the  same,  or  be  guilty  of  any  other  misconduct  or 
misdemeanour  in  the  execution  thereof,  or  otherwise,  re- 
specting the  same,  then,  and  in  every  such  case,  it  shall 
and  may  be  lawful  for  any  justice  of  the  peace  of  the 

(a)  9  B.  &  C.  603. 
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county  or  place  where  such  servant  in  husbandry^  artificer^  s*^  ^  ^'mwi 
calico-printer,  handicraftsman,  &c.  &c.,  shall  have  so  con- 
tracted, or  be  employed,  or  be  found,  and  such  justice  is 
hereby  authorized  and  empowered,  upon  complaint  thereof 
made  upon  oath  to  him  by  the  person  or  persons,  or  any 
of  them,  with  whom  such  servant  in  husbandry,  &;c.  &c., 
shall  have  so  contracted,  or  agent,  which  oath  such  justice 
is  hereby  empowered  to  administer,  to  issue  his  warrant 
for  the  apprehending  such  servant  in  husbandry,  &;c.  &c., 
and  'to  examine  into  the  nature  of  the  complaint;  and  if 
it  shall  appear  to  such  justice  that  such  servant  in  hus- 
bandry, &;c.  &c.,  shall  not  have  fdlfilled  such  contract,  or 
hath  been  guilty  of  any  other  misconduct  or  misdemea- 
nour  as  aforesaid,  it  shall  and  may  be  lawful  for  such 
justice  to  commit  every  such  person  to  the  house  of  cor- 
rection for  a  reasonable  time,  not  exceeding  three  months/' 
This  conviction  does  not  state  such  an  offence  as  gave  the 
magistrate  jurisdiction  within  this  act.  The  contract  is 
not  alleged  to  have  been  in  writing,  nor  is  it  stated  in 
what  manner  the  entering  into  the  service  took  place. 
Besides,  the  warrant  is  bad  for  omitting  to  shew  that  the 
offence  was  committed  within  the  county  in  which  the 
magistrate  had  jurisdiction.  B^as  y.  HazeU  (a),  Bex  v.  Jef- 
/rie9{b)j  Bex  v.  Smith  (c).  It  does  not  at  all  appear  here 
where  the  offence  was  committed.  Again,  it  does  not  allege 
that  the  party  was  present  and  was  convicted.  There  ought 
to  have  been  an  adjudication  that  the  plaintiff  was  con- 
victed. A  commitment  in  execution  by  a  magistrate  must 
state  that  the  party  has  been  convicted;  and  setting  forth 
that  he  was  charged  on  oath  with  the  offence  is  insufficient. 
Rex  V.  Cooper  {d),  Bex  v.  Bhodes  {e). — He  was  then  stopped 
by  the  Court,  who  called  upon 

ChanneU,  contra. — [Parke,  B. — How  do  you  answer  the 

(a)  13  Eaat,  139.  (c)  8  T.  R.  688. 

(6)  1T.R.241.  (rf)  6  Eaat,  609. 

(e)  4  East,  220. 
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Sxt^  cf  Pleat,  objection  as  to  tlie  yenne?]  It  is  not  necessary  that  the 
V     ^  '  -     offence  should  be  committed  within  the  county  within 
Johnson       which  the  magistrate  had  jurisdiction.    It  is  sufficient  if 
Rbid.         the  party  is  found  within  the  jurisdiction.     IGumejf,  B. — 
The  commitment  does  not  state  that  he  was  found  within 
the  jurisdiction.]     Besides^  this  is  only  a  commitment^ 
and  not  a  conviction^  and  it  may  be  questionable  whether 
it  was  enough  for  the  plaintiff  to  produce  the  commit- 
ment^ without  shewing  that  there  was  a  conviction  which 
contained  the  same  defects. 

Parke^  B. — It  does  not  appear  here  that  there  was  any 
conviction^  and  that  is  not  required  by  the  statute.  This 
is  a  commitment  which  was  intended  by  the  act  to  operate 
as  a  conviction;  and  it  is  defective^  in  not  stating  that  the 
contract  was  entered  into^  the  work  not  done^  or  the  plaintiff 
founds  within  the  jurisdiction  of  the  magistrate.  The  war- 
rant is  the  only  authority  to  the  gaoler  to  keep  the  plain- 
tiff in  custody^  and  in  this  warrant  there  is  no  authority 
shewn^  and  nothing  stated  which  justifies  the  plaintiff's 
arrest  on  this  charge.  But  taking  it  merely  as  a  matter 
of  evidence^  it  does  not  appear  that  the  magistrate  had 
authority;  that  the  contract  was  entered  into^  the  work 
refused  to  be  done^  or  the  man  found,  within  his  jurisdic- 
tion.   This  magistrate  therefore  had  no  defence. 

Alderson,  B. — ^I  am  of  the  same  opinion;  and  I  may 
add,  that  it  is  consistent  with  this  warrant  that  the  plain- 
tiff never  appeared  before  the  magistrate  at  all. 

OuRNEY,  B.,  concurred. 

Rule  discharged. 
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1840. 
Seccombe  i;.  Babb. 

In  this  case  the  parties  had  agreed  to  refer  all  matters  in  ah  m«tten  in 
difference  on  the  record  in  the  cause  (except  so  far  as  re-  the  record  ^n  a 
lated  to  a  sum  of  £10)  to  two  arbitrators,  ''  the  costs  of  ?*'*"^r''/f" 

'  '  ferred  to  arbi- 

the  said  action  (except  as  aforesaid)  and  also  of  the  refer-  traUon,tbe 
ence  and  award  incident  thereto,  to  be  in  the  discretion  of  tion  and  of  the 
the  arbitrators/'    The  arbitrators  proceeded  with  the  re-  Se*awa*;7to'be 
ference,  and  awarded  that  the  action  should  cease,  and  no  >n  thedUcretion 

'  '  of  the  arbitrator. 

further  proceedings  be  taken  therein;  that  the  defendant  The  arbitrator 
should  pay  to  the  plaintiff  the  sum  of  £50  towards  the  the  action 
costs  incurred  in  the  cause  and  the  reference;  that  the  Jnd"no  ftinher 
plaintiff  should  pay  his  own  costs  of  the  cause  and  of  the  proceedings  be 

'^  '^  ^  taken  therein ; 

reference,  and  should  also  pay  to  the  defendant  the  costs  that  the  defend- 
of  the  defendant  in  the  cause  and  reference;  and  that  the  to  the  ^plaintiff 
said  costs  should  be  in  the  meantime  taxed  as  between  c^^Jtht*^^^ 
attorney  and  client;  that  the  plaintiff  shoidd  pay  to  the  cause  and  re- 
arbitrators  for  their  use  the  simi  of  £25  for  their  fees  and  thepiainUff 
disbursements  as  arbitrators  in  the  reference,  and  for  the  omTatdAe^" 
costs  and  expenses  of  the  award. — Warren  having  obtaiiied  defendant's 

'^  ®  ^         costs  of  the 

a  rule  to  shew  cause  why  the  award  should  not  be  set  aside,  cause  and  refer- 
on  the  ground  that  it  was  uncertain  whether  the  £50  was  eotuto  be  taxed 
to  go  towards  the  costs  of  the  plaintiff  or  of  the  defendant,  Zy^^'liulT:' 
or  both ;  and  that  if  the  former,  then  it  was  inconsistent ;  "^  *^»^  ?>« . . 

'  '  '  plaintiff  should 

and  also  on  the  ground  that  the  i^rbitrators  had  exceeded  pay  the  arbi- 
their  authority  in  directing  the  costs  to  be  taxed  as  between  ^u  fees  &c.  V- 
attomey  and  cKent,  i^'iJd'was'iSJt 

uncertain  or 
inconsistent ; 

BiUt  shewed  cause. — ^The  award  is  not  uncertain;  the  but  that  the 
£50  is  to  be  paid  to  the  plaintiff  towards  all  the  costs  in-  exw^ld  wf 
curred  in  the  cause  and  the  reference  on  both  sides,  which  »»t*»o»?^y »» 

'  awarding  costs 

he  is  ultimately  to  pay.    And  there  is  no  inconsistency  in  m  between  at- 

torney  and 

it,  in  that  view  of  the  case,  the  arbitrators  having  fall  client;  and  that 

the  order  as  to 
costs  was  so 
connected  with  the  rest  of  the  award,  that  it  could  not  be  rejected  as  surplusage. 

VOL.  VI.  K  M.  W. 
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Btek  tf  Pimt,  power  to  award  the  costs  as  they  should  think  fit.    Se« 

^   ^      ^     condly,  the  words  respecting  the  taxation  "  as  between 

Seccombb     attorney  and  client"  may  be  rejected  as  surplnsage,  and 

Babb.        the  award  construed  as  directing  the  costs  to  be  taxed  in 

the  usual  manner,  as  between  party  and  party.   But  if  that 

be  not  so,  that  part  of  the  award  may  be  waived,  as  was 

done  in  Whitehead  v.  Firth  (a),  where  an  arbitrator,  hafing 

no  authority  to  order  costs,  awarded  them  to  be  taxed  as 

between  attorney  and  client,  but  the  plaintiff  having  waived 

his  costs,  and  demanded  only  the  principal  sum  awarded, 

was  allowed  to  issue  an  attachment  for  the  latter. 

Warren^  contra. — ^The  first  part  of  the  award  is,  substan- 
tially, the  ordering  of  a  stet  processus.  Then  comes  the 
award  as  to  the  costs,  which  is  quite  inconsLHtent  and  un- 
intelligible; the  plaintiff  is  ordered  to  pay  the  costs  of  the 
cause  and  the  reference  on  both  sides,  and  yet  he  is  to 
receive  j£50  for  costs. — Secondly,  it  is  clear  that  the  arbi- 
trators had  no  authority  to  award  costs  as  between  attor- 
ney and  client :  Watson  on  Awards,  183,  134.  [Aldenon, 
B. — Marder  v.  Cox  {b)  is  an  authority  to  shew  that  that 
portion  of  the  award  may  be  rejected.]  .  That  case  is  distin- 
guishable, as  there  the  part  relating  to  the  mode  of  taxation 
was  easily  separable  fix>m  the  rest;  but  here  the  award  of 
the  costs  as  between  attorney  and  client  forms  the  very 
basis  of  the  award,  and  is  so  intermingled  with  the  other 
parts  of  the  award  that  it  cannot  be  separated. — He  dted 
Jackson  v.  Clarke  {c). 

Parke,  B. — ^There  is  no  difficulty  as  to  the  first  ob- 
jection. The  inconsistency  which  at  first  sight  appears 
is  explained  by  the  context,  and  it  is  dear  that  the  arbi- 
trators intended  that  the  plaintiff  should  pay  all  the  costs, 
both  oi  the  cause  and  the  reference,  together  with  the  £S& 

(a)  12  East,  165.  (6)  Cowper,  127. 

(e)  M<neIL  &  Y.  200. 
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to  the  arbitrators;  but  as  a  partial  indemnitj  for  that^  the  ^c*-  4  P'ro^ 
defeadant  should  pay  him  £50.  But  the  other  objeetion^ 
I  think^  must  prevail.  The  award  of  the  costs  as  between 
attorney  and  client  is  so  connected  with  the  other  parts  of 
the  awards  that  non  constat  that  the  payment  of  the  £50 
by  the  defendant  was  not  part  at  least  of  the  considera- 
tion  for  which  the  award  as  to  the  other  matters  was 
made.  It  appears  to  me  to  be  so  connected  with  the  be- 
nefit which  the  defendant  is  to  receive  imder  the  awards 
that  it  cannot. be  rejected. — The  rule^  therrfore^  for  set- 
ting aside  the  award  must  be  made  absolute. 

Au>SBaoN  B.i  GuANJBT^  B.J  and  BiOlvb^  B.,  concurred. 

Rule  absolute. 


Thii 


DowLiNo  V.  Harm  AN. 

S  was  a  rule  calling  upon  the  plaintilF  to  give  secu-  An  application 
lity  for  costs,  and  was  obtained  upon  an  affidavit,  stating  pudntiff^togive 
that  the  deponent  heUeved  that  the  plaintiff  was  a  French-  J^*/„^J*he 
man,  and  resided  at  Brussels.    The  affidavits  in  answer  ground  of  hu 
to  the  rule  stated,  that  although  the  plaintiff  was  in  the  die  jurisdiction 
habit  of  frequently  going  abroad,  and  was  abroad  at  the  ma^y  bf  roJde 
time  of  the  commencement  of  the  action,  he  was  in  this  fftc' »»  o'Jer 

'  has  been  ob- 

country  at  the  time  of  the  application,  and  intended  to  tained  for  time 
remain  xuitil  after  the  trial.    It  appeared  also  that  the  de-  usual  terms. 
fendant  had  obtained  a  Judge's  order  for  time  to  plead  on  wiu^JotpSn"'* 

the  usual  terms.  »I>*^1»  an  applica- 

tion, where  the 
plaintiff,  though 

BaU  shewed  cause. — The  affidavit  should  have  stated  po-  LuLTy  resident 
sitiTely  that  the  residence  of  the  plaintiff  is  out  of  England;  Sif  ^i^jjj,y^* 

this  country. 
Semblt^  that 
the  aflldarit  to  ground  such  an  application  is  suiBdent,  if  it  states  that  the  deponent  beiieves 
the  plaintiff  resides  abroad. 

k2 
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Eseh.  of  PUwi,  the  statement  of  the  mere   belief  of  the  deponent  is 
^^'  .    insuffident.    Samdyn  v.  HohUr  (a).      {Aldermiy  B.— How 
can  a  man  swear  that  positively,  when  he  is  himself  here?] 
Secondly^  the  application  was  too  late,  after  the  defendant 
had  obtained  time  to  plead.    The  rule  of  H.  T.,  2  WilL4, 
s.  89,  which  says  that  '^  an  application  to  compel  the  plain- 
tiff to  give  security  for  costs  must,  in  ordinary  cases,  be 
made  before  issue  joined/'  does  not  apply  to  the  present 
case,  where  the  defendant  was  under  terms  of  taking  short 
notice  of  trial.    This  is  an  extraordinary  case,  and  the 
rule  only  applies  to  ordinary  cases.    The  defendant  cannot 
move  for  security  for  costs  alter  he  has  obtained  time, 
unless  he  shews  that  he  did  not  know  of  the  plaintiff's 
residence  abroad  at  the  time  he  so  obtained  it.     Thirdly, 
the  plaintiff  being  actually  in  England,  security  for  costs 
cannot  be  required  from  him,  although  his  usual  residence 
may  be  in  a  fore^  country :  Anowgmma  (A) ;  Ciragno  v. 
Hassan  (c).    It  is  not  enough  to  say  he  is  about  to  leave 
this  country ;  he  must  be  actually  abroad. 

Hoggins,  in  support  of  the  rule. — ^The  application  was 
regular,  being  made  before  issue  joined,  according  to  the 
rule  of  H.  T.,  2  Will.  4.  As  to  the  other  point,  in  the 
cases  cited  it  did  not  appear  that  the  plaintiff  was  a 
foreigner :  here  it  is  sworn  that  he  is  a  foreigner,  and  that 
he  resides  at  Brussels.  Though  the  plaintiff  be  here  at 
the  time,  security  for  costs  may  be  ordered,  provided  the 
plaintiff  is  a  foreigner,  and  is  usually  resident  abroad. 

Parke,  B. — ^We  must,  for  the  sake  of  regularity,  abide 
by  the  rule  of  Court,  which  is,  ''that  an  application  to 
compel  the  plaintiff  to  give  security  for  costs,  must,  in 
ordinary  cases,  be  made  before  issue  joined.''    The  present 

(«)  6  Dowl.  P.C.  274.  (6)  8  Taunt.  737;  3  Moore,  78. 

(c)  6  Taunt  20. 
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case  is  an  ordinazy  one :  the  circiunfltance  of  the  defend-  s*ch.  of  PUtut 

1840 
anf  8  being  under  terms  to  take  short  notice  of  trials  does 

not  take  it  out  of  that  rule.  The  rule  was  made  to  cor- 
rect a  diversity  in  the  practice  of  the  Courts  on  this  sub- 
ject^ and  with  a  view  to  introduce  a  uniformity  in  it.  With 
respect  to  the  other  pointy  we  must  abide  by  the  decision 
of  the  Court  of  Common  Pleas  in  the  anonymous  case  dted^ 
which  strongly  resembles  the  present.  It  appears  from 
the  report  of  that  case  in  Moore^  that  the  plaintifp  was  a 
foreigner,  usually  resident  at  Dantzic,  although  he  was  at 
that  time  staying  in  this  country.  In  the  absence  of  any 
decision  to  the  contrary^  we  must,  for  the  sake  of  unifor- 
mity, adhere  to  the  rule  there  laid  down. 

Aldbrson,  B. — ^The  case  of  Gumey  v.  Key  (a)  is  an 
authority  in  point  to  shew  that  the  application  is  not  too 
hte. 

Rule  discharged — ^the  costs  to  be 
costs  in  the  cause. 

(a)  3  DowL  P.  C.  559. 


Williams  v.  Higos. 

In  this  case  Halcomb  moved  to  bring  back  the  venue  An  affldavit  to 

from  Cardiganshire  to  Merionethshire.  ^^^^^^  m^^e  by 

The  affidavit  on  which  he  moved  was  made  by  the  **»«  P^^^f  »«*» 

■^  wife,  18  insuffl- 

phdntiff 's  wife,  he  being  hiniself  unable  from  illness  to  cient,  unless  it 

^      ,  ^     V      .  appear  that  the 

attend  to  business.  husband  was  too 

ill  to  attend 
before  a  com- 

Parks,  B. — ^We  must  adhere  to  the  ordiuary  rule,  m*M>onerto 

if  ^  make  one,  and 

which  is  that  the  affidavit  should  be  made  by  some  person  that  the  wife  is 
acquainted  with  the  nature  and  circumstances  of  the  withthrmuure 
action.     Unless  there  is  an  affidavit  that  the  plaintiflF  is  JJfthJ^JJJJ^ 

The  proper 
person  to  make  the  affidavit,  under  such  circumstances,  is  the  plaintiff's  attorney. 
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Exeh.  rf  PUoi,  80  m  that  he  cannot  attend  before  a  commissioner  to  make 
^°^^*  the  necessary  affidavit^  and  an  affidavit  of  the  wife,  stating 
that  she  knows  the  nature  and  particnlars  of  the  cause  of 
action,  that  rule  cannot  be  dispensed  with.  The  proper 
person,  under  the  drccunstances,  to  make  the  affidafit, 
was  the  plaintiflTs  attorney. 

Motion  refused. 


A  party  obtain- 
ing a  Judge's 
order  ought  to 
serve  it  "  fortli- 
with,"  i.  e.  be- 
fore the  oppo- 
site party  can 
take  the  neat 
step.     And 
where  a  party, 
at  6  o'clock  on 
the  day  before 
the  time  for 
joining  in  de- 
murrer expired, 
obtained  an  or- 
der for  three 
days'  time  to 
join  in  demur- 
rer, which  was 
not  served  until 
two  o'clock  on 
the  following 
day,  and  the 
plaintiff  had 
signed  judg- 
ment at  the 
opening  of  the 
oflSce  at  11 
o'clock  on  the 
same  morning: 
•^Held,  that 
the  order  had 
been  served  too 
late. 


S^NNEt  V.  Hutchinson. 

In  this  case,  the  plaintiff  having  demurred  to  the  defend- 
ant's plea,  the  defendant,  on  the  day  before  that  in  which 
he  ought  to  have  joined  in  demurrer,  took  out  a  summons 
for  time  to  join  in  demurrer,  which  was  attended  bj 
both  parties,  and  an  order  was  made  by  Gumey,  B.,  allow- 
ing three  days'  time.  The  order  was  obtained  jGrom  the 
Judge's  clerk  about  five  o'clock  on  the  afternoon  of  Wed- 
nesday, the  22nd  of  January,  but  was  not  served  until  two 
o'clock  on  the  following  day.  The  plaintiff,  however,  on 
the  opening  of  the  office  at  eleven  o'clock  on  that  day, 
signed  judgment. 

Cowling  now  moved  to  set  that  judgment  aside  for 
irregularity. — ^The  question  is,  whether  the  defendant  was 
bound  to  serve  the  order  before  nine  o'clock  the  same  even- 
ing on  which  it  was  obtained,  or  before  eleven  o'clock 
on  the  following  morning.  Both  parties  attended  the 
Judge,  and  therefore  the  plaintiff's  attorney  knew  of  the 
order  having  been  made.  [Parke,  B. — He  cannot  tell 
whether  the  defendant  intends  to  draw  up  the  order,  nntQ 
the  defendant  serves  him.]  There  is  no  rule  which  re- 
quires the  order  to  be  served  on  the  day  it  is  made;  and 
can  the  defendant's  attorney  be  supposed  to  have  waived 
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the  order^  by  not  serving  it  before  eleven  o'clock  the  fol-  &w^  rf  Pf^i 


1840. 


bwing  mornings  when  the  plaintiff  signed  judgment?     In 

Charffe  v.  FarhaU  (a),  it  is  said  that  a  Judge's  order  must       Kennet 

be  drawn  up  and  served  "  forthwith/'  but  what  does  that    Hutcbiksom. 

mean  ?  Does  it  mean  within  twenty-four  hours,  or  at  what 

time?    The  expression  there  seems  to  have  been  used  in 

contradistinGtion  to  a  delay  of  several  days.  [AIderson,B. — 

You  knew  when  the  opposite  party  could  take  the  next 

step,  and  you  ought  to  get  it  served  before  he  could  do 

•0.] 

Barstow,  who  appeared  to  shew  cause  in  the  first  in- 
itanoe,  was  stopped  by  the  Court. 

Varke,  S. — ^Although  the  attorney  for  the  opposite  party 
was  present  when  the  order  was  made,  yet  he  could  not 
know  whether  the  party  applying  for  it  would  draw  it  up  or 
not.  Then  what  is  a  reasonable  time  in  which  to  make  his 
dection?  When  the  parties  live  within  a  short  distance  of 
each  other,  there  is  ample  time  between  five  in  the  after- 
noon and  nine  at  night,  to  serve  an  order  of  this  descrip* 
tion.  But  at  all  events,  it  ought  to  have  been  served 
before  the  opening  of  the  office  on  the  following  morning, 
or  rather  before  the  plaintiff's  derk  would  have  to  leave 
his  office,  in  order  to  reach  the  judgment  office  at  its 
opening. 

Aij>£&80N,  B. — It  is  requisite  that  there  should  be  some 
rigid  rule  in  these  matters.  The  inconvenience  would  be 
veiy  great,  if  the  parties  were  allowed  time  to  consider 
whether  they  would  avail  themselves  of  a  Judge's  order 
and  then,  perhaps,  ultimately  abandon  it. 

Rule  refused. 

(a)  4  B.  &  C.  4S5. 
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Rxeh.  of  Pleat, 
1840; 


S^mbUf  that 
where  a  party 
adds  the  simi- 
liter, forming 
part  of  his  own 
pleadings,  it  is 
a  pleading 
within  R.  H.  T., 
4  Will.  4,  s.  1, 
and  must  bear  a 
date,  or  it  may 
be  set  aside  for 
irregularity. 
Such  irregu- 
larity is  not 
waived  by  the 
party  to  whom 
the  issue  so 
made  up  is  deli- 
vered, omitting 
to  take  that  ob- 
jection, on  at« 
tending  a  sum- 
mons to  shew 
cause  why  the 
action  should 
not  be  tried 
before  the  she- 
riff. 


Mu>DLBTON  i;.  Woods. 

X  HIS  was  an  action  of  debt  to  recoTer  a  snm  of  money 
under  £20.  The  defendant  pleaded  nunqnam  indebitatus^ 
to  which  the  plaintiff  added  a  similiter^  but  without  a 
date,  and  on  the  13th  of  January  delivered  the  issue  so  made 
up.  On  the  following  day,  the  14th,  the  plaintiff's  attorney 
took  out  a  summons,  calling  on  the  defendant  to  shew  cause 
why  the  action  should  not  be  tried  before  the  sheriff,  which 
summons  the  defendant's  attorney  attended,  but  took  no 
objection  to  the  issue  on  the  ground  of  there  being  no 
date  to  the  similiter.  However,  on  the  15th,  he  took  out 
a  summons  to  shew  cause  before  a  Judge  at  chambers 
why  the  replication  should  not  be  set  aside,  on  the  ground 
of  its  being  without  a  date :  and  it  was  afterwards  set 
aside  accordingly  by  an  order  of  Rolfe,  B. 

Dowdeswett  now  moved  for  a  rule  to  shew  cause  why 
that  order  should  not  be  rescinded.  First,  the  similiter 
is  not  a  pleading  within  the  meaning  of  the  rule  of  H.  T., 
4  Will.  4,  s.  1,  which  requires  "  every  pleading,  as  well  as 
the  declaration,  to  be  entitled  of  the  day  of  the  month  and 
year  when  the  same  is  pleaded."  The  similiter  is  only  a 
form  which  serves  to  mark  the  acceptance  of  the  issue 
when  well  tendered,  and  the  mode  of  trial  proposed; 
Stephen  on  Pleading,  2nd  edit.  280 :  and  in  early  times 
it  was  added  in  making  up  the  record,  and  formed  no  part 
of  the  pleadings.  It  was  decided  in  Shackel  v.  Ranger  {a), 
that  tiie  rule  did  not  apply  to  a  similiter  added  by  one 
party  for  the  other.  Here  the  plaintiff  added  his  own 
similiter.  lParke,B. — ^That  is  the  distinction.  When  a 
party  adds  his  own  similiter,  it  is  a  pleading,  and  ought  to 
have  a  date;  but  where  it  is  added  by  the  opposite  party. 


(a)  3M.&W.409. 
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it  need  not.  That  distinction  waa  taken  bj  this  Court  in  Breh.  «/  pimu, 
Shackel  ▼.  Ranger.']  Secondly,  the  objection  was  waived,  ^  ^^  — 
hj  the  omission  of  the  defendant  to  take  it  on  attending 
the  smnmons  at  the  time  the  writ  of  trial  was  applied 
for.  In  Mammait  v.  Mathew  (a),  a  request  hj  the  defend- 
ant that  the  plaintiff  wonld  accept  certain  persons  as  bail 
without  opposition,  was  held  to  amount  to  a  waiver  of  all 
irregularities  in  the  affidavit  of  debt.  The  drfendanf  s 
attorney,  by  attending  the  summons  for  the  writ  of  trial, 
must  be  taken  to  have  admitted  that  issue  was  regularly 
joined. 

Fabke^  B. — ^The  only  question  before  the  Judge,  on  the 
summons  for  the  writ  of  trial,  was  whether  any  difficult 
question  of  law  was  likely  to  arise,  which  might  render 
the  trial  before  the  sheriff  improper.  The  defendant  could 
not  set  aside  the  issue  for  any  irregularity,  on  attend- 
ing before  the  Judge  to  shew  cause  why  the  action  should 
not  be  tried  before  the  sheriff.  The  proper  coihbc  was  to 
obtain  a  summons  to  set  it  aside,  which  he  did,  and  he  was 
in  time  on  the  15th.  On  a  motion  to  compute  principal 
and  interest  on  a  bill  of  exchange,  you  cannot  shew  for 
cause  tbe  irregularity  of  the  judgment.  So  also,  you  can- 
not attack  the  regularity  of  the  issue,  on  a  summons  like 
the  present.  The  omission  to  do  so,  therefore,  could  not 
amount  to  a  waiver.  You  may,  if  you  think  fit,  take  a 
rule  on  the  first  point. 

Dowdeswell,  finding  the  inclination  of  the  Court  against 
him,  declined  to  take  the  rule. 

(a)  4  M.  &  Scott,  356. 
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Mnek.  Iff  PUm, 
1840. 

AaTHUB  and  Another  v.  Barton. 

The  master  of  a  UEBT  for  money  lent^  and  on  an  account  stated.  Plea, 
rUy*b"uw  uT  J^'inquam  indebitatOB.  At  the  trial  before  Paitegon,  J., 
pledge  the  ere-    ^t  the  last  Merionethahire  Assizes,  the  focts  anpeazed 

dit  of  hia  owner,  '  -^  '^ 

resident  in  to  be  as  follows. — ^The  defendant^  a  gentleman  residing 
eiMw^  advanced  ^c^^  Portmadoc,  in  Merionethshire^  was  the  owner  d  a 
in^^E^I^  coasting  vessel  called  the  Progress,  whidi  was  genoralljr 
port  where  the  employed  in  the  oonTeyance  of  slates  firom  Portmadoe 

owner  has  no 

agent,  if  such  to  different  places  on  the  coast,  and  in  bringing  back 
moncywas  retom  cai^ocs  of  any  goods  that  might  be  required  in 
necessary  for     that  neighbourhood.     In  January,  1887,  the  ▼easel  had 

the  prosecution  ^  ^ 

of  thoToyage;  taken  out  a  ca][^  of  slates,  and  on  her  return  h<Hne  was 
^T^lfZl"^  stranded  in  Bnde  Bay,  in  ComwalL  The  defendant  had 
u  a  qutttion      ^^  ^gent  at  Budc,  from  whom  the  master  obtained  a  sum 

for  the  jury.  ^^  ' 

of  i615,  which  was  expended  in  victualling  the  Tessel, 
and  other  necessary  expenses.  She  proceeded  on  her 
voyage  homeward,  and  put  into  Swansea  harbour,  where 
the  master  borrowed  from  the  plaintiffs,  (who  were  mer- 
chants at  Swansea  and  Neath,  and  had  contracted  to 
ship  on  board  the  vessel  a  cargo  of  culm,  consigned  to  m 
Mr.  Vl^ilfiams,  residing  near  Portmadoe),  a  sum  of  £&, 
which  was  applied  as  follows :  1/.  7s.  tor  loading  the  vessd 
and  getting  ont  the  ballast;  £1  for  a  pilot;  1S».  6d.  for  m 
new  chart  and  for  the  repair  of  the  compass — the  chart 
having  been  lost  and  the  compass  damaged  when  the  ves- 
sel was  stranded, — and  the  rest  for  provisions,  and  in  pay- 
ments to  the  broker  for  clearing  out  the  vesseL  llieae 
payments  exhausted  the  whole  of  the  £S,  with  the  excep- 
tion of  2«.6tf.,  whidi  the  master  paid  over  to  the  defendaat 
<m  his  amval  at  Portmadoe.  It  appeared  that  the  defend- 
ant had  no  agent  at  Neath  or  Swansea.  Thoae  places 
are  about  forty  miles  from  Portmadoe,  and  a  Irtter  wnttea 
there,  and  sent  by  post  to  the  defendant,  might  have  been 
I  in  about  four  days.    The  masAer  sailed  for  Poit- 
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madocj  with  a  fiur  wind,  on  the  day  after  the  advance  of  EmA.  •j  pim>» 
the  £6.  sj?12l 

For  the  defendant,  it  was  contended  that  the  action  was 
not  maintainable,  for  that  the  master  of  a  coasting  vessel, 
in  an  English  port,  had  no  authority  by  law  to  borrow 
money  on  the  credit  of  the  owner.  The  learned  Judge 
reserved  this  point.  The  defendant  then  adduced  evidence 
to  ahew  that  in  jGeu^  the  credit  was  expressly  given  by  the 
pUntiffii  to  Mr.  WilUams,  the  consignee  of  the  cai^. 
lie  learned  Judge  left  it  to  the  jury  to  say,  first,  whether 
the  supply  of  money  by  the  plainti£Fs  was  obtained  by  the 
master  for  the  necessary  use  of  the  vessel;  and  secondly, 
whether  it  was  advanced  on  the  credit  of  the  defendant  or 
of  Williams :  and  the  jury  found  for  the  plaintiff,  damages 
4L  17i.  6rf.,  leave  being  reserved  for  the  defendant  to 
move  to  enter  a  nonsuit,  if  the  Court  should  be  of  opinion 
that  the  action  was  not  maintainable. 

In  Michaelmas  Term,  Jem»  obtained  a  rule  nisi  accord- 
ingly, against  which,  in  this  term, 

Cre»su>eUf  Webby,  and  Toumiend  shewed  cause. — ^The 
jury  having  found  that  this  money  was  borrowed  by  the 
master,  and  applied,  for  the  necessary  use  of  the  vessel,  in 
a  port  where  the  defendant  had  no  agent,  the  plaintiffs  are 
entitled  by  law  to  charge  the  owner  with  it.  The  rule  of 
law  on  this  subject  is  not  limited  to  cases  where  the  ma- 
terials are  supplied  or  money  advanced  to  the  master  in  a 
foireign  port;  it  is  founded  upon  the  general  control  of 
the  master  over  the  vessel,  which  is  necessarily  vested  in 
him  for  the  safe  and  due  prosecution  of  the  voyage,  and 
the  preservation  of  the  ship  and  crew.  Here  there  was 
no  deviation  firom  the  due  and  proper  course  of  the  voyage, 
and  the  master  obtained  the  money  for  the  purpose  of 
carrying  it  into  effect.  [Parke,  B; — The  law  is  more  strict 
as  to  the  borrowing  of  money  than  as  to  repairs  of  the 
vessel.]    The  principle  is  the  same,  although  in  the  former 
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Exeh.  4  PUat,  case  E  more  pressing  necessity  may  be  necessary  to  be 
'  ^    sbewn^  but  that  is  a  question  for  tbe  determination  of  the 


Arthur  jmy,  Webiter  V.  Seekamp  (a)  is  a  distinct  authority  that 
Bartoh.  the  owner  is  liable  for  necessary  repairs  done  to  the  ship 
in  an  English  port^  on  the  order  of  the  master;  and  the 
Court  assign  a  large  meaning  to  the  term  ''  necessary  re- 
pairs/' viz.  such  as  are  reasonably  fit  and  proper  for  the 
voyage^  and  such  as  a  prudent  owner  himself  would  order 
if  present.  There^  Abbott,  C.  J.^  says,  "  The  general  rule 
is,  that  the  master  may  bind  his  owners  for  necessary  re- 
pairs done,  or  supplies  provided  for  the  ship/'  And  Bay- 
ley  J  J.,  ''  It  is  within  the  scope  of  his  authority  to  order 
such  repairs  or  supplies  as  it  may  reasonably  be  supposed 
that  the  owners,  if  they  had  had  an  opportunity  of  deciding 
for  themselves,  would  have  ordered/'  It  may  be  said,  that 
in  the  case  of  the  advance  of  money,  there  is  greater  danger 
of  its  subsequent  misapplication  by  the  master;  but  that 
argument  would  as  strongly  apply  to  the  case  of  an  advance 
abroad.  The  master  is  not  bound  to  hypothecate  the  ship  or 
cargo.  [Parke,  B. — ^Is  the  application  of  the  money  to  the 
purposes  of  the  vessel  anything  more  than  strong  evidence 
of  the  necessity?  So,  the  subsequent  nusapplication  would 
only  be  evidence  that  the  master  had  not  really  borrowed 
the  money  for  the  purposes  of  the  vessel.]  It  was  formerty 
considered  that  a  party  supplying  necessaries  to  a  ship^ 
even  without  any  hypothecation,  had  not  only  the  personal 
security  of  the  owners,  but  also  the  security  of  the  specific 
ship :  Bich  v.  Coe  (i),  FartMr  v.  Dams  (c) :  and  although 
that  doctrine  is  now  exploded,  yet  the  rule  as  to  the  per- 
sonal liability  of  the  owner  remains  unaltered,  and  must 
equally  apply  to  an  advance  in  an  English  and  a  foreign 
port.  It  is  laid  down  in  Abbott  on  Shipping  {d),  (without 
anjrthing  to  restrict  the  application  of  the  rule  to  foreign 
ports),  that  ''the  business  of  fitting  out,  victualling,  and 

(a)  4  B.  &  Aid.  452.  (c)  7  T.  R.  312. 

(6)  Cowp.  636.  {d)  6th  edit.  p.  116. 
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manning  the  ship,  is  left  wholly  to  the  management  of  Exek,  cfpieat, 
the  master  in  places  where  the  owners  do  not  reside,  and  ^  ^^^' 
have  no  established  agent  -/*  and  that  ''his  character  and 
situation  famish  presumptive  evidence  of  authority  firom 
the  owners  to  act  for  them  in  these  cases/'  Robinson  v. 
Lyatt  {a)  appears  to  be  a  direct  authority  in  favour  of  the 
plaintiff.  Thiat  was  an  action  against  a  shipowner  in  London^ 
to  recover  a  sum  of  money  furnished  to  the  master  at  Forts- 
mouthy  on  the  return  of  the  vessel  firom  a  fore^  voyage,  in 
order  to  pay  seamen's  wages,  and  other  debts  contracted  by 
the  master  at  that  place  for  necessaries  for  the  use  of  the 
ship,  some  of  which  were  contracted  on  the  outward  voy- 
age. Holroyd,  J.,  at  the  trial,  nonsuited  the  plaintiff, 
on  the  ground  that  the  master  could  not  bind  the  owner, 
even  for  necessaries,  in  England;  but  the  Ciourt  set  aside 
the  nonsuit,  holding  the  owner  liable  for  all  such  money 
as  had  been  advanced  necessarily ;  and  directed  the  verdict 
to  be  entered  for  the  plaintiff  for  such  sum  as  should  be 
awarded  to  be  due  for  seamen's  wages,  in  respect  of  which 
alone  a  supply  of  money  was  necessary  for  the  then  present 
use  of  the  vessel.  Here,  also,  some  of  the  payments  made 
by  the  master  must  necessarily  be  made  in  ready  money — 
for  instance,  the  charge  for  a  pilot,  and  the  payments  for 
clearing  out  the  vessel.  And  it  was  more  for  the  benefit 
of  the  owner  that  he  should  be  the  debtor  of  the  plaintiffs 
for  one  single  sum,  than  of  many  persons  for  different 
small  amounts,  for  articles  obtained  on  credit. — ^They  cited 
abo  Bocher  v.  Busker  (A),  and  Palmer  v.  Gooch  (c). 

Jertns  and  CcwUng,  in  support  of  the  rule. — ^The  master 
had  no  authority  by  law  to  pledge  the  credit  of  his  owner 
for  this  money.  The  advance  of  money  is  very  different 
firom  the  supply  of  goods,  or  the  doing  of  repairs  to  the 
ship.    The  master  does  not  represent  the  owner  to  the 

(a)  7  Price,  592.  (6)  2  Stark.  Rep.  27. 

(c)  2  Stark.  Rep.  428. 
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Sxck.  rf  PUa$t  fiill  extent  of  his  authorily,  but  only  so  £ur  as  is  neoeisaKy 
^   ^^     ^     for  the  prosecution  of  the  voyage;  and  for  that  purpose, 


Arthur  in  an  English  port^  it  is  not  necessary  that  he  should  have 
Bar'tok.  authority  to  borrow  money.  Abroad,  he  can  only  borrow 
money  where  he  can  pledge  the  secnrily  of  the  ship.  The 
owner  cannot  know  that  the  money,  when  obtained,  wiU 
be  properiy  applied ;  in  the  case  of  repairs,  the  party  who 
does  them  sees  that  they  are  necessary  to  be  done.  Bih 
Union  Y.Ljfall,  which  is  the  only  case  cited  of  an  adTanoe 
of  money  in  an  English  port,  is  very  shortly  reported,  and 
there  is  no  statement  of  the  judgment  of  the  Ciourt;  but 
admitting  its  authority,  it  is  distinguishable  firom  the  pre* 
sent  case,  because  there  the  money,  in  respect  of  whick 
only  the  yerdict  was  ultimately  entered,  was  advanced  to 
pay  seamen's  wages,  without  the  payment  of  whidi  the 
ship  could  not  leave  the  port,  inasmuch  as  the  crew  would 
have  a  lien  upon  her  for  their  wages.  Suppose  the  owner 
of  a  vessel  in  England  had  an  agent  within  two  days'  post 
of  New  York,  could  the  master,  even  there,  pledge  the  ere. 
dit  of  the  owner  in  England  for  money  borrowed  ?  [Ji* 
derion,  B. — ^The  master  has  no  authority  even  to  get 
credit  for  repairs,  if  the  owner  is  at  hand;  but  if  money 
be  indispensable  for  the  prosecution  of  the  voyage,  where 
is  the  difference  in  principle  between  the  two  cases  ?]  If 
the  necessity  be  proved,  the  defendant  is  no  doubt  liable ; 
but  the  ai^ument  is,  that  in  an  English  port,  where  the 
master  and  the  owner  may  readily  communicate  together, 
there  can  be  no  necessity  for  the  borrowing  of  money,  in 
order  to  proceed  on  the  voyage;  whereas  abroad,  firom  the 
nature  of  the  case,  that  necessity  does  exist. 

Cur.  adv.  vult. 
The  judgment  of  the  CSoort  was  afterwards  ddivered  by 

Lord  Abingeb,  C.  B. — ^In  this  case  we  are  of  opinion 
that  the  rule  must  be  discharged.    The  point  reserved  by 
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the  learned  Judge  was,  whether  the  master  <tf  a  coasting  Bgeh.  4  jpiMt, 
Tesael  could,  by  a  contract  made  in  England,  bind  his  '  - 

owner,  who  also  resided  in  this  kingdom,  the  contract      Abthuk 
being  for  a  loan  of  money  for  the  necessary  use  of  the      Bartox. 
ship.     Here  the  owner  resided  in  North  Wales;  the  con- 
tract was  made  in  the  county  of  Glamorgan. 

We  think  this  was  a  question  of  fact,  and  was  properly 
left  to  the  jury  by  the  learned  Judge. 

Under  the  general  authority  which  the  master  of  a  ship 
has,  he  may  make  contracts,  and  do  all  things  necessary 
Ibor  the  due  and  proper  prosecution  of  the  Toyage  in  which 
the  ship  is  engaged.  But  thii  authority  does  not  usually 
extend  to  cases  where  the  owner  can  himself  personally 
interfere,  as  in  the  home  port,  or  in  a  port  in  which  he  has 
beforehand  appointed  an  agent,  who  can  personally  inter- 
&se  to  do  the  thing  required,  llierefore,  if  the  owner,  or 
his  general  agent,  be  at  the  port,  or  ao  near  to  it  as  to  be 
reasonably  expected  to  interfere  personally,  the  master 
cannot,  unless  ^edally  authorized,  or  unless  there  be  some 
usual  custom  kS,  trade  warranting  it,  pledge  the  owner's 
credit  at  all,  but  must  leave  it  to  him,  or  to  his  agent,  to 
do  what  is  necessary. 

Butif  the  vessel  be  in  a  foreign  pcnrt,  where  the  owner 
has  no  agent — or  if  in  an  EngHah  port,  but  at  a  distance 
from  the  owner's  residence,  and  provisions  or  other  things 
lequire  to  be  provided  promptly,  then  the  occasion  autho- 
rises the  master  to  pledge  the  credit  of  the  owner. 

But  then  the  farther  question  arises,  for  what  things  he 
may  pledge  that  credit  ?  This  also  is  limited,  either  to 
such  things  as  are  necessary,  or  (as  Lord  TenAerden^  in  his 
book  on  Shipping,  page  116,  and  Mr.  Justice  Stwy^  in  his 
valuable  book  on  Agency,  section  122,  very  clearly  lay  it 
down)  to  such  things  as  are  reasonably  fit  and  proper  for 
the  ship,  or  for  the  voyage,  imder  the  circumstances  of  the 
case. 

But  if  repairs  are  needed,  it  is  admitted  he  may  pledge 
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Bxeh.  of  Piiot,  the  owner's  credit  for  them.  But  repairs  are  onlj  instances 
'  ^  of  the  aboTC  rule.  If  therefore  money  be  necessary^  it 
Arthuk  ixiay  be  raised  upon  credit.  In  the  case  cited,  of  Bobm^ 
Barton.  SOU  Y.  Lyatt,  this  was  done.  There,  without  money  the 
wages  of  the  seamen  could  not  be  paid,  and  unless  they 
were  paid,  the  seamen  might  have  refused  to  assist  in 
the  further  navigation  of  the  ship.  The  Court  therrfore 
held,  that  the  master  could  pledge  the  owner's  credit  for 
money  to  that  extent.  So  also,  it  may  in  some  cases  be 
necessary  to  pay  harbour-dues,  or  pilotage,  or  the  like,  and 
to  pay  them  in  ready  money ;  and  if  that  be  the  case,  and 
the  prosecution  of  the  voyage  cannot  take  place  till  they 
are  discharged,  then  also  a  necessity  for  having  money  in 
specie  may  arise;  and  if  so,  the  master  would  be  autho- 
rized, under  this  general  power  of  doing  all  things  neces- 
sary for  the  due  prosecution  of  the  voyage,  to  procure 
money  by  loan,  and  to  bind  the  owner  by  a  contract  for 
that  purpose.  It  is  not  doubted  that  in  a  foreign  port, 
where  the  owner  has  no  agent,  this  may  be  done :  Evans  y. 
Williams  {a);  Abbott  on  Shipping,  page  117 ;  and  we  think 
that  all  these  questions  are  referable  to  one  general  prin- 
ciple, although,  when  it  is  applied  to  a  case  like  the  present, 
it  will  require  stronger  circumstances  to  establish  the  fact 
of  the  necessity,  upon  which  the  liability  of  the  owner 
must  depend. 

In  the  present  case,  the  learned  Judge  left  the  question 
to  the  jury,  and  they  have  found  for  the  plaintiff.  There 
was  clearly  evidence  on  which  they  might  reasonably  act; 
and  as  the  verdict  is  under  £20,  we  should  not,  even  if  we 
doubted  as  to  the  propriety  of  their  conclusion,  interfere 
to  grant  a  new  trial.  The  rule,  therefore,  must  be  dis- 
charged. 

Rule  discharged. 

(a)  7T.  R.481,n. 


T 
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Exeh,  of  PUat, 
1840. 

MoBSE  V.  Apperley. 


HIS  was  an  action  of  trespass  for  breaking  and  enter-  in  trespass  qu. 
ing  the  plaintiff's  close.  The  defendant  pleaded^  Ist^  fendant  plead- 
not  guilty ;  2ndly^  that  the  plaintiff  was  not  possessed  of  ^ntyV  2Ddiy, 
the  close  in  the  declaration  mentioned;  3rdly,  that  the  that  the  plaintiff 

'  •' '  was  not  possess- 

defendant  was  seised  in  fee  of  the  close  in  which^  &c.;  ed;  3rdiy,  that 

-_-_  AT»  -      1    '       t»         t>    t         1  •         t-i       defendant  was 

4thly,  that  A.  B.  was  seised  in  fee  of  the  close  m  which^  seised  in  fee; 

&c.,  and  that  the  defendant  as  his  servant,  and  by  his  tw  ^ii.^^' i^*  ^* 

conunand^  conunitted  the  trespass  complained  of.     The  ^^*  ^j  that 

plaintiff  had  obtained  a  summons,  calling  on  the  defend-  by  his  com- 

ant  to  shew  cause  before  a  Judge  at  chambers,  why  the  mitted  the  * 

third  and  fourth  pleas  should  not  be  struck  out,  as  being  pi^'ntd  o^'&c. 

m  contrayention  of  the  "  General  Rules  and  Begulations  "  a  summons 

having  been 

of  H.  T.,  4  Will.  4,  s.  6.      Gnmey,  B.,  before  whom  the  taken  out  to 

gmmnons  was  attended,  refused  to  make  any  order,  where-  3rd  Md"4th  * 

upon  Gray  applied  to  this  Court  for  a  rule  to  shew  cause  pleas,  the  Judge 

why  the  second  plea,  or  the  third  and  fourth  pleas,  should  any  order, 

not  be  struck  out,  as  being  founded  on  '^  the  same  ground  application  for 

of  answer  or  defence/'  within  the  meaning  of  the  above  J^^'m^^**" 

rnlg^  this  Court : — 

Held,  that  the 
3rd  and  4th 

W.  H.  Watson  shewed  cause. — ^The  Court  has  no  juris-  pJ^"  »*?*»*  ^« 

,  .  ...  pleaded  toge- 

diction  over  the  subject-matter  of  this  application.  If  more  ther  with  the 

than  one  plea  is  used,  in  violation  c^  the  rule  of  Court,  the  J^^e  m>t  nYces- 

party  is  at  liberty  to  apply  to  a  Judge  at  chambers,  but  if  he  ^"^^/^"^t^*^ 

refuses  to  interfere,  the  rule  gives  no  appeal  to  the  Court,  ground  of 

[Alderson,  B. — ^My  Brother  Gwmey  having  refused  to  make  fence,  within 

R.  G  H  T 

any  order,  I  do  not  see  how  this  Court  can  interfere.  When  4  ^yi'n  4^ , 'e. 
a  Judge  makes  an  erroneous  order,  then  you  may  appeal  to  ^^  Q^re,  whe- 
the  Court ;  but  here  he  makes  no  order.     The  Court  has  peal  lies  to  the 
not  the  same  power  in  this  respect  as  the  Judge  has ;  for  the  Judge  at 
example,  if  parties  come  before  me  at  chambers  upon  an*  Jealsed  to  make 
application  like  the  present,  and  in  answer  to  my  inquiry  *»y  o'^*'- 
whether  the  defendant   intends  to  make   two  separate 

VOL.  VI.  L  M.  W. 
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Exch.  of  PUas,  defences  under  the  proposed  pleas,  he  satisfies  me  that  he 
does  so  intend,  I  make  an  indorsement  upon  the  sum- 
mons accordingly.  The  Court,  however,  has  no  power  to 
make  such  indorsement,  which  shews  that  there  cannot  be 
an  original  application  to  the  Court.  In  a  case  like  the 
present,  where  the  point  could  not  be  raised  except  an 
order  be  made,  the  party  might  apply  to  another  Judge; 
but  if  each  Judge  individually  refuses  to  make  an  order, 
an  appeal  to  them  collectively  in  this  Court  can  surely  be 
of  no  avail.]  But  these  pleas  are  no  infringement  of  the 
rule.  It  was  never  intended  by  the  new  rules,  that  a  party 
should  not  be  at  liberty  to  deny  the  fact  of  possession,  and 
also  to  set  up  title  in  himself.  The  second  plea  is  a  mere 
denial  of  possession,  which  constitutes  a  sufSdent  title  to 
maintain  the  action,  as  against  a  wrong-doer.  By  the  third 
and  fourth  pleas,  the  defendant  shews  title  in  himself  and 
A.  B.,  under  whom  he  justifies.  Those  pleas  admit  the 
plaintiff's  possession,  but  deny  his  right  and  title  to  the 
close.  The  plaintiff  might  reply  to  the  third  plea,  that  he 
was  tenant  to  the  defendant  from  year  to  year;  to  which 
the  defendant  might  rejoin,  that  the  tenancy  was  deter- 
mined by  notice  to  quit.  The  new  rules  were  never  in- 
tended to  preclude  a  party  from  bringing  the  question  to 
a  precise  issue,  but  the  contrary.  (He  was  then  stopped 
by  the  Court). 

Gray,  contra. — ^Pirst,  as  to  the  question  of  jurisdiction. 
There  are  two  classes  of  cases  to  which  the  rule  of  Court 
extends.  The  first  is,  where  it  cannot  be  seen  on  the  &ce 
of  the  pleadings  themselves  whether  the  contract  or  mat- 
ter alleged  in  the  two  counts  or  pleas  is  the  same;  as,  for 
instance,  where  a  declaration  contains  two  counts,  each  stat- 
ing a  contract  to  build  a  house,  a  Judge  cannot  tell  from 
the  declaration  itself,  whether  there  were  in  point  of  fact 
separate  contracts  as  to  different  houses;  he  must,  there- 
fore, inquire  of  the  plaintiff  whether  he  means  to  give  evi- 
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denoe  of  separate  contracts  under  each  count.    The  second  Exeh.  «/  Pieat^ 
class  is,  where  it  appears  on  the  face  of  the  pleadings  them-  '  ^ 

selves  that  the  matter  alleged  in  one  pleading  may  be  given  Morsb 
in  evidence  under  another, — as  in  Neale  ▼.  M^Kenzie  {a),  apperlet. 
where  a  justification  for  entering  the  house  as  landlord,  to 
distrain  for  rent,  was  not  allowed  with  the  general  issue, 
because,  by  statute,  that  matter  might  be  given  in  evidence 
mider  the  general  issue :  in  such  cases  a  Judge  requires 
no  information  beyond  what  appears  on  the  &ce  of  the 
pleadings,  to  enable  him  to  come  to  a  decision.  In  the 
fonner  case  an  indorsement  on  the  summons  becomes 
necessary,  upon  the  assertion  of  the  party  that  he  intends 
to  give  separate  matters  in  evidence,  and  perhaps  that 
may  be  a  reason  why,  in  such  case,  no  appeal  would  lie  to 
the  Court ;  but  in  the  latter  case  every  thing  depends  upon 
what  appears  on  the  pleadings  themselves,  and  no  indorse- 
ment on  the  summons  can  become  necessary;  because 
there  is  no  assertion  of  the  party,  the  truth  or  fidsehood 
of  which  ia  to  be  afterwards  ascertained  and  acted  on  by 
the  Judge  at  the  trial,  as  there  is  in  the  other  case.  The 
present  caae  is  within  the  second  class,  and  therefore 
there  can  be  no  objection,  on  general  principles,  to  an 
appeal  to  the  Court.  Then,  secondly,  these  pleas  are  in 
contravention  of  the  rule.  A  declaration  in  trespass  quare 
dausum  fregit  alleges  two  traversable  facts :  first,  that  the 
defendant  broke  and  entered  a  certain  close;  2ndly,  that 
the  close  was  the  plaintiff's.  Now,  the  latter  allegation 
is  an  allegation  of  title,  Pwmell  v.  Young  (i),  and  not  of 
hare  possession;  and  although,  where  it  is  traversed,  the 
plaintiff  will  prove  the  issue  by  shewing  mere  possession^  • 

if  the  defendant  be  a  wrong-doer,  that  is  because  possession 
is  prim&  fiEune  evidence  of  title,  and  a  wrong-doer  is,  fix>m 
mles  of  convenience,  precluded  firom  raising  the  ques- 
tion  whether  the  plaintiff  or  a  stranger  has  title.    The 

(a)  1  C,  M.,  k  R.  61.  (6)  3  M.  &  W.  288. 
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Unh,  of  Pleat,  reasons  why  he  is  so  precluded  are  forciblj  stated  in  the 
judgments  of  Lord  EUenbarough,  Le  Blanc,  3.,  and  Bayky, 
J.,  in  Chandlers  v.  Donaldson  (i).  If  then^  in  point  of  plead- 
ings that  be  an  allegation  of  title^  the  form  of  the  trayerse 
can  make  no  difference ;  the  plea  concludes  to  the  country, 
and  must  be  taken  to  be  a  denial  of  the  plaintiff's  title. 
The  first  and  second  pleas  in  this  case  put  in  issue  what  the 
general  issue  did  before  the  new  rules^  that  is^  both  the  facts 
before  alluded  to ;  and  under  the  general  issue^  before  the 
new  ruleSj  the  defendant  could  give  in  evidence  either 
liberum  tenementum  in  himself  or  in  another,  and  that  he 
acted  by  command  of  the  other :  Argent  v.  Durrant  {b).  In 
the  latter  case  Lord  Kenyon  says :  "  It  is  now  too  late  to 
discuss  this  question^  which  appears  to  be  settled  in  Lord 
Cokeys  time.  In  a  case  in  1  Lev.  301^  in  trespass,  the 
defendant  pleaded  not  guilty;  and  if  he  could  give  in  evi- 
dence^  that  at  the  time  of  the  trespass  the  freehold  was  in 
such  a  one,  and  he  as  his  servant^  and  by  his  command, 
entered^  was  the  question ;  and  it  is  said  by  Coke  '  that 
the  same  might  be  so  well  enough;  and  so  it  was  ad- 
judged in  TVevilian's  case,  for  if  he  by  whose  oonmiand  he 
entereth  hath  right  at  the  same  instant  that  the  defendant 
entered^  the  right  is  in  the  other,  by  reason  whereof  he  is 
not  guilty  as  to  the  plaintiff;  and  judgment  was  given  ac- 
cordingly.' Conformably  to  this  doctrine^  I  have  always 
understood  that  it  has  been  the  practice  to  permit  the  de- 
fendant to  give  liberum  tenementum  in  evidence  under 
the  general  issue.''  In  Carr  v.  Fletcher  (c),  the  same  doc- 
trine was  acted  upon.  [Lord  Abinger,  C.  B. — ^That  was  no 
decision  of  the  Court,  but  an  admission  on  the  part  of  the 
counsel  that  this  defence  might  be  given  in  evidence  under 
the  general  issue.  Alderson,B.-^It  is  laid  dovm  in  Chambers 
y.  Donaldson,  that  if  the  defendant  plead  soil  and  freehold  in 
another,  by  whose  command  he  justifies,  such  conmiand  may 

(a)  11  East,  66.  (b)  8  T.  R.  403. 

(c)  2  Stark.  71. 


1840. 
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be  traversed  by  the  plaintiff.  The  general  issue  would  put  Exch.  of  Pieat, 
in  issue  not  only  the  soil  and  freehold  being  in  a  stranger^ 
but  that  by  his  command  the  defendant  entered.]  The 
reason  why  it  Inay  be  given  in  evidence  is  stated  in  Gilbert 
on  Evidence^  230^  because  it  falsifies  the  declaration.  He 
says^  ''  The  defendant  may  prevail  in  this  issue^  firsts  by 
making  title  to  the  land,  for  then  he  falsifies  the  decla- 
ration^ for  he  proves  that  he  did  not  enter  into  the  plain- 
tiff's close^  but  his  own^  and^  consequently^  that  is  a  very 
just  disproving  of  the  plaintiff's  declaration/'  If,  then, 
the  second  plea  amounts  in  substance  to  a  traverse  of  the 
dose  being  the  plaintiff's,  the  hct»  alleged  in  the  third 
and  fourth  pleas  wiQ,  if  true,  prove  it,  and  may  be  given 
in  evidence  under  it;  and  therefore,  either  that  plea,  or  the 
third  and  fourth,  ought  to  be  struck  out  as  being  prohibited 
by  the  new  rules. 

Pbk  CiTBiAM. — ^We  think  these  pleas  are  not  necessarily 
in  contraTention  of  the  rule.  The  plea  of  liberum  tene- 
mentum  admits  the  plaintiff  to  have  the  actual  posses- 
sion, but  alleges  that  the  right  of  possession  is  in  the 
defendant  as  owner  of  the  fee.  It  is  consistent  with  that 
plea  that  the  plaintiff  may  be  in  possession  under  a  lease 
from  the  owner  of  the  fee.  It  is  possible  that  these  pleas 
may  apply  to  a  state  of  fSacts  constituting  one  and  the 
same  subject-matter  of  defence,  but  it  is  also  possible  that 
they  may  apply  to  a  totally  different  state  of  fruits,  consti- 
tuting a  different  defence;  and  if  that  be  so,  they  do  not 
come  within  the  rule  which  has  been  cited. 

Bule  discharged  with  costs. 
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Bxch.  of  PUaSf 
1840. 

^  Aldekton  p.  St.  Aubyn. 

Where  a  writ  of  XN  this  casc  a  writ  c^  seqaestration,  at  the  suit  of  the 
wrrellJlSedto  pla^tiff,  haviug  been  isaued,  directed  to  the  Bishop  of 
this  Court  be-    jjxeter,  was  indorsed  and  returned  by  him  into  thia  Court 

fore  the  plain-  '  ^ 

tiff's  execution  before  the  execution  was  fully  satisfied. 

was  satisfied, 
the  Court  al- 

taken  oVthe*  Humfircy  now  moved  for  a  rule  to  shew  canse  why  the 
file  and  sent      writ  should  not  be  taken  off  the  file  of  the  Court  and  sent 

back  to  the  i      -r*-  i  i  -i     i  i  •     i    • 

Bishop,  in  order  bacK  to  the  Bishop^  on  the  ground  that  this^  bemg  a  oon- 
takc  Ae"murn  tiuuiug  writ,  ought  uot  to  havo  been  returned  until  the 
cCTdf*  to"the°*  execution  was  satisfied,  otherwise  parties  who  had  lodged 
Court  what  he   wzits  of  Sequestration  subsequently,  would  deprive  the 

had  done  under      ,.    ^. /««.,-     .^        «  i  .^         .  ,.  -r      •«.. 

it.  The  rule  plaintiff  of  the  firmts  of  his  prior  execution.  In  Dimey  v. 
u  abwiute'S**  J^c  («),  the  CouTt,  Under  similar  circumstances^  directed 
the  first  in-        the  Writ  to  be  taken  off  the  file  and  returned  to  the  Bishop, 

stance. 

in  order  that  he  might  certify  what  he  had  done  under  it. 
He  prayed  that  the  rule  might  be  absolute  in  the  first  in- 
stance. 

Pabkx,  B. — ^I  think  this  rule  ought  to  be  granted,  and 
that  it  ought  to  be  absolute  in  the  first  instance.  If  we 
were  to  grant  a  rule  nisi  only,  there  might  be  a  difficulty  as 
to  the  parties  upon  whom  the  plaintiff  was  bound  to  serve 
it ;  the  only  parties  who  could  properly  lay  any  daim  to 
service  would  be  those  who  had  issued  subsequent  writs, 
and  who  may  be  termed  mesne  incumbrancers.  The  Bishop 
was  wrong  in  returning  the  writ  when  he  did,  but  for  that 
the  plaintiff  ought  not  to  suffer.  The  Bishop  may  take  the 
return  off  the  writ,  and  certify  to  the  Court  what  he  has 
done  under  the  writ. 


The  rest  of  the  Court  concurred. 

Rule  absolute. 

(a)  1  Ale.  &  Nap.  34. 
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Exeh.  nf  Pleats 
1840. 

Blake  v.  Wabben. 

IN  this  case^  notice  of  taxation  had  heen  given  by  the  A  notice  to  at- 
plaintiff 's  attorney  for  Saturday^  the  23rd  of  Kovember.   Wtttrnmsur, 
The  taxation  not  being  completed  on  that  day,  notice  of  ^"*  **""'  ^ 
continuance  was  served  for  twdve  o'clock  on  the  following 
Monday,  at  Westminster.     Bef<Nre  eleven  o'clock  on  that 
morning,  the  defendant's  attorney  sent  a  notice  that  he 
objected  to  the  taxation  being  proceeded  with  at  West- 
minster.    He  accordingly  did  not  appear  at  the  time  ap- 
pointed, and  the  Master  proceeded  with  the  taxation  ex 
parte,  and  execution  subsequently  issued. 

Erie  now  moved  for  a  rule  to  shew  cause  why  the  exe- 
cution and  all  subsequent  proceedings  should  not  be  set 
aside,  and  why  the  Master  should  not  review  his  taxation. 
He  contended  that  the  taxation  was  irregular,  because  all 
taxations  ought  regularly  to  take  place  in  the  Master's  of- 
fice; and  although,  by  consent  of  the  parties,  the  taxation 
might  be  made  at  Westminster,  the  defendant's  attorney 
was  not  bound  to  attend  there,  and  having  objected  to  do 
so,  the  taxation  ought  not  to  have  been  proceeded  with. 

Lord  Abinoeb,  C.  B. — ^Whilst  the  Court  is  sitting,  the 
Masters  are  properly  here,  and  the  practice  is  to  attend 
them  here. 

Aldxbson,  B. — ^The  objection  might  be  a  good  one  for 
the  Master  to  make ;  but  I  cannot  see  how  it  can  be  an 
objection  by  the  attorney.  It  is  only  for  the  convenience 
of  suitors  that  the  Masters  attend  at  the  office  at  all  in 
Term  time. 

Bule  refused. 


VOL.  VI.  M  M.  w. 
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Etch,  rf  PledM, 
1840. 


SSMPLE  V,  TURNEE. 


A 


A  writof  error  ix  WRIT  of  error  coram  vobis  had  been  sued  out  in  this 

noinTsupene-  ^ase  by  the  defendant,  of  which  notice  had  been  served 

buTit^revcnts  ^P^^  *^®  plaintiff.    The  latter,  however,  having  obtuned 

the  party  who  a  Judge's  order  for  leave  to  issue  execution,  sued  out  a  ca. 

judgment  from  SA-^  Under  wUch  the  defendant  was  taken  in  execution. 

taking  out  exe- 
cution, except 

by  leave  of  the       MelloT  uow  moved  for  a  rule  to  shew  cause  why  the  writ 
Judge.  of  ca.  sa.  should  not  be  set  aside,  and  all  subsequent  pro- 

ceedings stayed.  He  relied  upon  Levy  v.  Price  (a),  as  an 
authority  that  a  writ  of  error  coram  vobis  is  a  supersedeas 
of  execution  from  the  time  of  notice  given  that  it  has 
been  sued  out,  and  not  from  the  time  of  the  allowance 
of  it  only. 

Parke,  B. — ^ThQ  present  case  differs  from  Levy  v.  Price 
in  this  respect; — ^that  there  the  plaintiff,  after  notice  of  the 
writ  of  error,  sued  out  execution  without  the  leave  of  the 
Court,  which  was  accordingly  held  to  be  irregular.  In  this 
case  leave  had  been  obtained  for  that  purpose.  A  writ  of 
this  kind  is  a  stay  of  proceedings  or  not,  as  the  Court  shall 
direct. 


Alderson,  B. — A  writ  of  error  coram  volna  is  not  a 
supersedeas  at  all;  and  the  Court  has  only  engrafted  up<m  it 
the  necessity  for  obtaining  leave  to  issue  execution,  because 
it  would  be  unseemly  to  allow  the  plaintiff  to  have  power  of 
himself  to  issue  execution  after  such  a  writ  had  been  sued 
out,  and  consequentiy  while  a  question  is  depending,  by  the 
decision  of  which  his  right  of  action  may  be  destroyed 
altogether.  That  is  stated  by  Lord  EUenborouffh,  inJBtrcA 
V.  Triaie  (b),  as  the  principle  on  which  the  practice  pro- 

(a)  2  M.  &  W.  533.  (h)  8  East,  415. 
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ceeds;  and  the  case  of  Walker  v.  Siokoe{a),  which  he  there  Exeh.  of  PUat, 
cites,  is  an  authority  that  a  writ  of  error  coram  vobis  is  not  '   - 


a  supersedeas  in  itself.  sbmple 


V. 


Rule  refused.  Turner. 

(a)  Carlhew,  367. 


Davibs  V,  Evan  Humphreys. 

INDEBITATUS  assumpsit  for  money  paid,  and  on  an  By » promii- 
account  stated.    Pleas,  1st,  non  assumpsit;  2nd,  the  Sta-  w.d.,  &  j.'h.\' 
tate  of  Liinitationa.  ^X'X^ 

At  tiie  trial  before  Colendge,  J.,  at  the  Carmartlien-  ^iv^ «•.'•  ?• 

xd(N/)  With  in- 

sldre  Spring  Assizes,  1839,  tlie  following  appeared  to  be  terest   w.  d. 
die  circumstances  upon  which  the  action  was  founded: —  wardfpaidjLE. 
Shortly  bdfore  the  making  of  the  promissory  note  herein-  ^^^^  "^^^^^ 
after  mentioned,  that  is  to  say,  about  the  month  of  No-  °ote,  j.  e. 

^  made  the 

vember,  1827,  the  daughter  of  the  plaintiff  married  the  foUowing  in- 
defendant,  who  was  the  son  of  one  John  Humphreys,  the  upwiTr— "Re- 
defendant  in  the  action  next  mentioned,  and  which  John  "J^c^ofw.D. 

the  sum  of 

Humphreys  was  then  the  tenant  and  lessee  of  a  'farm  called  £2%o,  on  ac- 
Coed,  in  the  same  county.    The  plaintiff  gave  his  daughter  within  note, 
on  her  marriage  £100  and  some  household  furniture,  and  Jj*  fJ^^JI^Sl 
John  Humphreys,  on  the  same  occasion,  gave  up  to  the  "«%  advanetd 
defendant,  his  son,  the  lease  of  Coed,  together  with  the  an  action 
stock  and  implements,  (which  were  valued  at  £1150)^  on  D.°^ho  had 
the  understanding  that  the  defendant  should  pay  him  for  P"^  the  whole 

^  *   "  amount  due, 

against  J.  H., 
to  recover  contribution  from  him  "as  a  co-surety:" — Held,  that  the  indorsement  was  admissible 
in  CTidence,  to  prore  not  only  the  payment  of  the  jf  280,  but  also  that  the  money  was  origin- 
ally advanced  to  E.  H.  as  principal. 

The  amount  of  principal  and  interest  was  paid  by  the  plaintiff  more  than  six  years  before 
the  commencement  of  the  suit,  with  the  exception  of  £30,  which  was  paid  by  him  within 
that  period.  The  Statute  of  Limitations  having  been  pleaded : — Held,  that  the  plaintiff  was 
entitled  to  recover  only  to  the  extent  of  £30  which  had  been  pud  within  the  six  years,  and 
that  the  Statute  of  Limitations  was  a  bar  to  the  rest,  as  the  right  of  action  attached  as  soon  as 
the  plaintiff  bad  paid  more  than  his  proportion. 

Held,  alio,  in  an  action  on  the  same  note  against  E.  H.,  the  principal,  that  the  Statute  of 
Limitations  was  a  bar  to  all  except  £30,  as  the  plaintiff  had  a  right  of  action  against  the  prin- 
cipal the  moment  he  paid  anything,  for  so  much  money  paid  to  his  use. 

h2 
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Exeh,  of  PieoM,  the  Same  the  sum  of  £800^  (being  £350  less  than  the 

'   ^     actual  value),  in  the  following  manner:  viz.,  by  paying 

Davxbs       down  the  sum  of  £400,  and  giving  his  undertaking  for 

Humphreys,  the  other  £400.  The  defendant  handed  over  to  his 
father  the  £100  which  he  received  with  his  wife,  and 
they  both  (Evan  and  John  Humphreys)  applied  to  the 
plaintiff  to  make  up  the  other  £300,  which  were  to 
be  paid  down  as  above  mentioned.  This  the  plaintiff  de- 
clined doing ;  but  agreed,  that  on  the  lease  of  Coed  being 
deposited  with  him  as  a  security,  and  on  their  procuring 
the  money  from  a  relative  of  theirs,  one  John  Evans  of 
Altycadno,  he  would  join  with  them  as  their  surety  in  a 
promissory  note  for  the  amount.  On  the  27th  of  Decem- 
ber next  after  the  marriage,  the  plaintiff,  the  defendant, 
and  John  Humphreys  met,  when  one  Thomas  Jones,  an 
attorney,  being  sent  for,  he  drew  up  a  promissory  note, 
which  was  signed  by  them  and  witnessed  by  him ;  but  he 
died  before  the  trial.  The  following  is  a  copy  of  the  note 
and  indorsements : — 

"£300." 

"On  demand  we  do  hereby  jointly  and  severally  promise 
to  pay  to  Mr.  John  Evans,  of  Altycadno,  or  order,  the  sum 
of  three  hundred  pounds,  with  lawful  interest  for  the 
same.  Value  received.  As  witness  our  hands  this  27th 
day  of  December,  1827. 

(Signed)  Evan  Humphreys, 

Witness,  Of  Coed,  Llandifilog. 

Thomas  Jones,  W.  Davies,  Mamaurge. 

Attorney,  Caermarthen.  John  Humphreys." 

Indorsed. 

"  The  principal  money  or  sum  of  three  hundred  pounds 
is  not  to  be  called  in,  or  recovered,  or  paid  up,  unless  six 
months'  previous  notice  is  given  of  the  intention  of  so  • 
doing  in  writing. 

"  Received  one  year's  interest,  paid  to  the  27th  of  De- 
cember, 1829.'' 


HILARY  TERM^  3  VICT.  155 

''  1881,  December  31. — Received  of  Mr.  WUliam  Davies  ^cA.  of  PUas, 
the  sum  of  two  hundred  and  eighty  pounds,  on  account  of    ^  ^      ^ 
the  within  note,  the  £300  having  been  originally  advanced       Davies 
lo  Mr,  Evan  Humphreys,  Humphreys. 

Witness,  John  Evans. 

Thomas  Jones. 

"  June  5, 1832 — Received  on  account  of  this  note  £20. 

John  Evans. 
"  Received  11th  of  July,  1832,  of  Mr.  William  Davies, 
8/.  lOtf.  of  account  of  note  and  interest,  which  I  hold  of 

him. 

John  Evans. 

''  Received  also,  this  29th  of  August,  1832,  10/.  lOs. 
Altycadno.  John  Evans. 

"  January  12th,  1888.— Received  this  day  of  Mr.  William 

Davies,  the  sum  of  £11,  which,  with  the  sum  of  £ 

before  paid  by  him  to  me,  is  the  balance  of  principal  and 
interest  on  this  note. 

Witness,  John  Evans. 

Lewis  Morris,  Attorney,  Caermarthen.^' 

No  evidence  was  given  of  the  payee's  applying  to  the 
defendant  or  to  John  Humphreys  for  payment,  but  it  was 
proved  that  he  applied  to  the  plaintiff,  and  that  the  plain- 
tiff made  the  payments,  the  receipts  for  which  were  in- 
dorsed on  the  note,  on  the  respective  days  stated  in  those 
receipts.  It  also,  appeared  that  those  receipts  respectively 
were  signed  by  the  payee,  and  that  he  died  before  the 
trial. 

The  amount  of  principal  and  interest  due  on  the  note 
was  paid  by  the  plaintiff  more  than  six  years  before  the 
commencement  of  the  suit,  with  the  exception  of  £30, 
which  was  paid  within  that  period. 

Two  grounds  of  defence  were  relied  upon  at  the  trial : — 
1st,  that  the  respective  payments  were  made  by  the  plain- 
tiff as  a  gift  to  his  son-in-law,  and  not  as  a  loan;  and^ 
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Bteh.  n/  PUatt  2iidly.  that  the  Statute  of  LunitalioiiB  was  a  ba^  to  aU 

-  ^  '   '    except  the  £30.    The  learned  Jndge  left  it  to  the  jaiy  to 

Dayibs       gay  whether  the  transaction  was  a  gift  or  a  loan;  and  told 

HuMPBEBTs.    them  that;  in  his  opinion^  the  statute  barred  all  but  the 

snm  paid  within  the  six  years;  but  should  thqr  be  of 

opinion  that  it  was  a  loan,  he  would  reserve  leaye  to  the 

plaintiff  to  move  to  increase  the  damages  from  £80  to 

j6300,  in  case  this  Court  should  be  of  opinion  that  he  was 

wrong  in  point  of  law.    The  jury  found  for  the  plaintiff, 

damages  £80.    In  Easter  Term,  1889,  ChiUon  obtamed 

a  rule  pursuant  to  the  leave  reserved. 

In  the  action  by  the  same  plaintiff  against  John  Hum- 
phreys, which  was  also  an  action  of  indebitatus  assumpsit 
for  money  paid,  and  on  an  account  stated,  the  pleas 
were  the  same  as  in  the  other  action,  viz.  non  assumpsity 
and  the  Statute  of  Limitations.  In  this  action,  howerer, 
the  plaintiff,  by  his  particulars  of  demand,  stated  that  he 
brought  his  action  to  recover  £166,  being  the  half  of 
£880,  which  he  was  obliged  to  pay  as  principal  and  inter- 
est due  on  a  promissory  note  for  £800,  dated  tiie  27Ui  of 
December,  1827,  and  made  by  the  plaintiff  and  defendant 
and  one  Evan  Humphreys,  but  ngned  hy  the  plami^end 
the  d^endani  as  mretieafor  the  said  Evan  Hmtpkregs;  and 
towards  the  payment  of  which  said  sum  of  £830,  so  paid 
by  the  {daintiff,  the  defendant,  as  such  co^suretyi  "^^^ 
liable  to  contribute  one  moiety. 

On  the  trial  of  this  cause,  at  the  same  assises,  the  frets 
of  the  case  appeared  to  be  the  same  as  those  detailed  in 
the  preceding  case  against  Evan  Humphreys,  except  that 
Evan  Humphreys  was  himself  called  as  a  witness  for  the 
now  defendant,  and  stated  that  the  money  was  borrowed  of 
Evans,  of  Alt-y-Cadno,  at  the  plaintiff's  request,  f<»r  his 
daughter,  and  to  enable  the  witness  (heat  husband)  to  pay 
his  father  for  the  stock  of  the  farm  left  at  Coed.  It  was 
objected,  on  the  part  of  the  defendant,  that  there  was  no 
evidence  to  shew  that  the  plaintiff  signed  the  note  as  co- 
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surety  with  the  defendaat,  as  stated  in  the  particulars  of  Bxeh.  of  Pieas, 
demand,  except  the  iudonement  on  the  note  that  the  ^  ^*  ^ 
mon^  was  originally  advanced  to  Evan  Humphreys^  and  Davim 
that  that  indorsement  was  inadmissible  for  that  purpose.  HuMFHssYi. 
The  learned  Judge  ovecruled  the  objection,  but  gave  the 
defendant  leave  to  move  to  enter  a  nonsuit,  should  the 
Court  above  be  of  a  different  (^dnion.  The  questions  left 
by  him  to  the  jury  were:  1st,  Were  the  plaintiff  and  defend- 
ant co-sureties  with  Evan  Humphreys,  or  was  the  plaintiff 
a  principal  ?  and,  2ndly,  Was  the  money  advanced  by  the 
plaintiff  as  a  gift,  or  advanced  on  his  credit  by  way  of 
loan?  and  he  told  them  that  he  thought  the  Statute  of 
Taniitatioiia  precluded  the  plaintiff  from  recovering  more 
than  <£15,  a  moiety  of  the  sum  paid  by  him  within  the 
six  years  next  before  the  commencement  of  the  action.  In 
aasvFer  to  the  first  questiooci,  the  jury  said  that  th^  thought 
Ae  plaintiff  and  defendant  were  co-sureties ;  and  to  the 
second,  that  the  money  was  advanced  as  a  loan  only;  and 
their  verdict  was  accordingly  taken  for  the  plaintiff,  da- 
mages £15 ;  the  learned  Judge  giving  the  plaintiff  leave  to 
increase  the  verdict,  either  to  £30  or  £150,  if  the  Court 
above  should  be  of  opinion  that  he  was  entitled  to  recover 
either  of  l^iose  sums. 

In  fiastCT  Term  last,  JS.  V.  miUams,  and  Ckitton,  ob- 
tamed  cross  rules,  the  former  for  a  nonsuit,  and  the  latter 
to  increase  the  damages  to  £80  or  £150. 

In  Trinity  Term,  cause  was  shewn  against  the  rule  for  a 
nonsuit  1^ 

CMUan  and  Evans,  for  the  plaintiff. — ^There  was  evi- 
dence to  go  to  the  jury  that  the  plaintiff  and  the  de- 
fendant John  Humphreys  were  co-sureties.  The  indorse- 
ment, which  was  put  in  and  was  not  objected  to,  was 
endenoe  of  the  fact  therein  stated,  that  is  to  say, 
of  ''the  £300  having  been  originally  advanced  to  Mr. 
Evan  Humphreys.''    It  will  be  said  on  the  other  side,  that 
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Esch,  rf  Pktu,  althou^  that  indorsement  was  evidence  of  the  payment 
'  ^  of  the  £StSOj  yet  it  was  not  evidence  to  shew  to  whom 
Davies  the  i£800  was  originally  advanced:  bnt  the  cases  shew  that 
UuMPHRBYs.  where  an  entry  of  this  sort  is  admissible  at  aU,  it  is  admis- 
sible for  aU  purposes,  to  prove  the  facts  stated  in  such 
entry :  1  Phillips  on  Evidence,  last  edit.,  84A.  By  tins 
indorsement,  the  party  acknowledges  pa3rment  of  the  sum 
of  £280,  and  says  "it  is  Evan  Humphreys  to  whom  I  lent 
the  money/'  that  is  a  fact  peculiarly  within  his  know- 
ledge, made  by  a  person  having  no  interest  to  misrepresent, 
and  being  a  declaration  against  his  interest,  is  therefore 
adnussible  in  evidence  after  his  death.  If  he  liad  given 
time  to  Evan  Humphreys  after  that,  he  would  have  lost  his 
remedy  against  the  two  others.  In  Gleadow  v.  Aikm  (a), 
it  was  held  that  an  indorsement  upon  a  bond  in  the  hand- 
writing of  the  obligee,  which  appeared  to  have  been  made 
at  or  about  the  time  when  the  bond  was  executed,  Imt 
which  was  not  proved  to  have  been  ever  seen  by  the 
obligor,  stating  that  the  bond  was  given  to  the  obligee  in 
trust  for  a  third  person,  was  admissible  in  evidence  to  con- 
nect the  payments  of  interest  with  the  bond,  the  bond  being 
upwards  of  twenty  years  old,  but  the  payments  having  been 
made  within  twenty  years  by  the  obligor  to  the  third  per- 
son. So,  in  Higham  v.  Bidgway  {b),  it  was  held  that  an 
entry  made  by  an  accoucheur  in  hiB  book,  of  his  having 
delivered  a  woman  of  a  child  on  a  certain  day,  the  charge 
for  which  was  marked  '^  paid,''  was  adnussible  evidence  of 
the  birth  of  the  child  on  that  day,  on  the  trial  of  an  issue 
as  to  his  age,  at  the  time  of  his  afterwards  suffering  a 
recovery.  These  decisions  are  on  the  principle,  that 
the  entry  being  against  the  interest  of  the  writer  in 
one  respect,  it  stamps  the  whole  with  yalidity.  If  this 
were  not  so,  the  entry  in  the  case  of  Higham  y.  Bidg- 
way  would  have  been  merely  proof  of  the  money  hav- 

(a)  1  Cr.  &  M.  410.  (b)  10  £ast,  120. 
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lag  been  paid;  but  it  was  held  admissible  to  prove  the  ^Eieek.  ff  PUat, 
age  of  the  child.     It  was  there  a  perfect  matter  of  indif-     -  '  - 

ference  to  the  accoucheur  on  what  day  the  child  was  bom.  Davies 
The  mere  fact  of  payment  was  not  the  object  of  the  inquiry.  Humphreys. 
[Alderson,  B. — ^It  appears  once  to  have  been  doubted^ 
whether  the  entry  must  not  have  been  made  by  a  person 
who^  if  alive,  could  have  been  examined  as  a  witness  at  the 
trial.]  That  does  not  appear  to  have  been  necessary,  from 
what  is  said  by  Bayley,  B.,  in  Gleadow  v.  Atkin,  as  to  the 
note  he  had  made  of  Roe  v.  Rawlingg  (a),  and  Higham  v. 
Bidgway.  He  says — '*  My  entry  of  the  case  of  Roe  v. 
Bawlinffs,  in  my  own  note-book,  was,  that  the  declaration 
of  a  person  who  has  peculiarly  the  means  of  knowing  a 
fact,  and  has  no  interest  in  mistaking  it,  is  admissible 
after  his  death  to  prove  that  fact,  and  a  fortiori  it  would 
be  admissible  if  the  fact  were  against  his  interest.''  And 
after  stating  his  entry  of  the  case  of  Higham  v.  Bidgwayy 
he  adds,  '^  There  is  not  one  single  syllable  in  that  entry  as 
to  the  qualification  that  he  could  be  examined  in  his  life- 
time.'' It  appears,  indeed,  to  have  been* doubted  whe- 
ther the  ingredient  of  the  entry  being  against  the  interest 
of  the  party  making  it,  was  necessary  in  order  to  render  it 
admissible.  In  Fhill.  on  Evidence,  8th  edit.,  808,  it  is 
said,  ''in  some  cases  the  Courts  appear  to  have  considered 
declarations  to  be  admissible,  without  proof  that  the  party 
making  them  had  any  actually  existing  interest  which 
could  be  lessened  or  endangered;"  and  Barker  v. Ray  {b) 
is  referred  to,  where  the  cases  are  collected.  In  Doe  v. 
Bobfon  {c),  entries  of  charges  made  by  an  attorney  in  his 
books,  shewing  the  time  when  a  lease  prepared  for  a 
client  of  his  was  executed,  which  charges  were  shewn  to 
have  been  paid,  were  held  to  be  evidence,  after  the  attor- 
ne3r'8  death,  that  the  lease  was  prepared  subsequently  to 
the  time  it  bore  date.    Lord  EHenboraugh  puts  it  upon  the 

{a)  7  East,  279.  (6)  2  Rusb.  67,  n.  (c)  15  East,  32. 
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jEge*.  if  PUoi,  ground  of  there  bems  "  a  total  abaence  of  interest  in  the 

1840 

party  making  the  entriea  to  penrert  the  hct^  and^  at  the 

same  time,  a  competencj  to  know  it" 

E.  V.  miUami  and  Niehott,  ccmtri^^Altboagh  the  in^ 
dorsement  on  the  note  iras  good  eridence  oS  the  pay- 
ment of  the  i£280,  it  was  not  evidenee  to  shew  for  whom 
the  money  was  originally  advanoed.  Where  an  entry  na- 
turally states  that  which  is  necessary  and  germane  to  the 
purpose  for  which  the  entry  is  made,  by  a  party  charging 
himself  with  the  receipt  of  money,  the  whole  may  be  admis- 
siUein  endenee;  but  this  is  not  so«  It  is  the  statementof 
an  entirdy  indi^ndent  matter,  not  at  all  oonnected  with 
the  other  fact  brfore  stated,  namely,  the  payment  of  tiie 
£280*  This,  in  seyeral  respects,  does  not  come  within 
the  rules  as  to  the  admissibility  of  entries  of  this  nature. 
The  lender  has  not  neoesrarily  any  peculiar  means  of 
knowledge  for  wboon  the  mooaey  was  adTaneed,  1^oug)i  ths 
borrower  has.  Neither  was  it  necfissarily  against  his  ante' 
letstg  as  he  might  hare  thought  E^an  Humphreys  was  a 
more  substantial  and  responsible  person.  [Jfisufe,  B^- 
He  had  a  Tight  to  treat  them  all  as  principals,  but  be 
dioeses  to  say,  I  have  that  right  againat  one  only.]  At 
all  evemU,  it  is  wot  clear  tiiat  it  was  againat  his  inteimt, 
and,  if  so,  dt  is  not  admiasiUe :  Chambers  v.  Bema80om{a}. 
In  j&at  case:a  isheriff  ^s  office  sent  a  written  memorandnin 
to  the  sheccff's  office,  stnting  that  he  had  arrested  A.B. 
at  a  oevtain  place,  which  return  was  filed  at  .the  sheriff's 
office,  and,  the  officer  being  dead,  was  reoenmd  in  e'ddence 
to  pnove  the  place  of  the  arrest,  in  am  action  between  A.  B. 
and  a  third  party ;  but  this  Court  granted  a  new  trial,  in- 
timating a  etrox^  opimon  that  ^seadi  return  was  not  evi- 
dence of  the  plaoe  of  the  aiveat.  Bayky,}^^  tbeEe«iji, 
''The  principle  acted  upcm  in  tbe  cases  of  Doe  v,  Bobam, 

(a)  1  Cr.  &  J.  451. 
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BRgham  v.  Biigwas,  and  Middktan  v.  Mettm  {a),  was,  that  ^Bm*.  o/  Pk^t, 
it  was  against  the  interest  of  the  party  to  make  the  state- 
ment at  tiie  time  of  making  it/'  The  cause  was  afterwards 
tried  again,  when  Lord  Lgndkurst  refused  to  receive  the 
evidence,  and  a  writ  of  error  having  been  brought  on  a 
bill  of  exceptioiks,  it  was  decided  by  the  Conrt  of  Exche- 
quer Chamber  (b),  that  the  memorandum  was  not  admis- 
sible to  prove  the  place  of  arrest,  o&  the  ground  that, 
"whatever  efifect  may  be  due  to  an  entry  made  in  the 
course  of  any  office  reporting  fad»  necessary  to  the  per- 
fisnbanoe  of  a  duty,  the  statement  of  other  circumstances, 
however  natuiftOy  thsy  may  be  thought  to  find  a  place  in 
tibe  narrative,  it  no  protf  of  those  drcmxMttmc&s.''  in  the 
case  of  RuM  V.  fFright(c),  it  was  said  by  Lord  Lgntl- 
Marti  {d)  J  ^  thsit  it  did  tiot  follow,  because  a  doeameast  is 
fecoited  in  evidence,  in  which  there  are  entries  against  the 
interest  of  a  party,  that  ther^re  cdkteral  and  indepen- 
dent matter,  which  is  not  a  necessary  part  of  such  entries, 
ought  to  be  TeeeiTed."  That  applies  to  the  present  case ; 
for  the  statemeiiLt  of  the  party  iM  to  whom  the  dSSOO  was 
originally  advaniced,  is  totally  collateral  and  independent 
of  the  former  part  of  the  entry,  and  has  no  connexion 
with  the  statement  of  the  payment  of  the  £280,  and  is 
in  no  tespect  a  necessaty  part  d  such  entry.  It  tiierefoi^ 
was  not  evidence  of  the  £em^  so  stated. 

Cur.  adv.  vult. 

Iia  Iftie  Ytfeatton  Sittings  after  Trinity  Term,  cause  was 
diewVi  against  the  rule  to  increase  the  damages  in  both 
actions,  by 

E.  V.  ffimams  and  NichoU,  for  the  defendant.^Tbe 


(a)  10B.&C.317.  (c)  1  Phill.  on    Evidence,  8th 

(b)  1  C,  M.,  &  R.  347.  edit,  328. 

(d)  Id.  368. 
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E*ek.  of  Pleat,  plaintiff  is  not  entitled  to  recover  any  money  which  has 

^  1840.   ^     jjQ^  jjggjj  advanced  by  him  within  six  years  previous  to  the 

Davies       commencement  of  the  action.    First,  as  to  the  action 

HvMPBRETs.  against  the  co-surety.  As  soon  as  a  co-surety  is  com- 
pelled to  pay  any  part  of  the  debt,  an  action  on  an  implied 
assumpsit  arises  to  him,  to  recover  from  his  co-surety  con- 
tribution to  the  amount  of  one-half  of  the  mon^  he  has 
so  been  compelled  to  pay;  and  if  that  right  be  not  enforced 
within  six  years,  it  will  be  barred  by  the  Statute  of  Limit- 
ations. The  case  of  Craythome  v.  Stvinbume  (a)  is  a  lead- 
ing authority  on  the  subject  of  contribution.  There  Lord 
Eldon  says,  "  It  has  been  long  settled,  that  if  there  are 
co-sureties  by  the  same  instrument,  and  the  creditor  calls 
upon  either  of  them  to  pay  the  principal  debt,  or  any  part 
of  it,  that  surety  has  a  right  in  this  Court,  either  upon  a 
principle  of  equity  or  upon  contract,  to  call  upon  his  co- 
surety for  contribution;  and  I  think  that  right  is  pro- 
perly enough  stated,  as  depending  rather  upon  a  princi- 
ple of  equity  than  upon  contract;  unless  in  this  sense, 
that  the  principle  of  equity  being  in  \\»  operation  esta- 
blished, a  contract  may  be  inferred  upon  the  implied 
knowledge  of  that  principle  by  all  persons;  and  it  must 
be  upon  such  a  ground  of  implied  assumpsit,  that  in  mo- 
dem times  Courts  of  law  have  assumed  a  jurisdiction  upon 
this  subject,  a  jurisdiction  convenient  enough  in  a  case 
simple  and  uncomplicated,  but  attended  with  great  diffi- 
culty where  the  sureties  are  numerous,  especiaUy  since  it 
has  been  held,  that  separate  actions  may  be  brought 
against  the  different  sureties  for  their  respective  quotas 
and  proportions:"  referring  to  Cowell  v.  Edwards  (i), 
where  it  was  so  held  by  the  Court  of  Common  Pleas,  of 
which  Lord  EUkm  was  at  the  time  Chief  Justice.  The 
same  point  had  also  been  determined  in  Deering  v.  JTie  Earl 
of  Winchelsea  (c),  which  was  dted  in  Cowell  v.  Edwards. 

(a)  14  Vc8. 164.  (6)  2  Bos.  &  Pull.  268. 

(c)  Id.  270. 
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Perhaps  Sbuk^s  case  (a)  may  be  cited,  to  shew  that  an  action  E»eh.  of  Phtu, 
of  debt  cannot  be  maintained  on  a  contract  to  pay  money  ^  '  ^ 

by  instalments  on  different  days,  before  the  last  day  has  Davies 
exgjred — which  was  confirmed  by  Rudder  v.  Price  (b) ;  but  Humphrbtb. 
that  only  applies  to  an  action  of  debt,  and  the  case  of 
Cooke  y.  Whorwood{c)  shews  that  that  doctrine  does  not 
extend  to  an  action  of  assumpsit.  As  soon  as  the  co-surety 
pays  any  part  of  the  debt,  an  implied  assumpsit  arises,  and 
the  co-surety  may  bring  his  action  to  recover  a  moiety  of 
the  sum  so  paid.  [Parke,  B. — Do  you  say  that  a  co-surety 
could  sue  before  he  has  paid  more  than  his  own  moiety  ?] 
Yes ;  the  proposition  of  Lord  Eldon  in  Craythome  v.  Swin- 
burne is,  that  if  the  creditor  calls  upon  either  of  them  to 
pay  the  principal  debt,  or  any  part  of  it,  the  surety  has  a 
right  to  call  upon  his  co-surety  for  contribution.  He  en- 
ters into  a  contract  to  pay  his  moiety  of  any  sum  that  the 
other  shall  be  called  upon  to  pay,  and  if  he  does  not  do  so 
he  breaks  his  contract.  The  principle  is  not  that  the  surety 
is  to  wait  until  he  has  paid  the  whole,  or  at  least  more 
than  his  own  moiety,  but  that  he  may  sue  as  soon  as  he 
pays  anything.  Suppose  a  co-surety  to  pay  all  but  a 
small  fraction,  and  become  bankrupt,  or  die  insolvent; 
could  not  his  assignees  or  executors  bring  an  action  for 
the  recovery  of  a  contribution  in  respect  of  what  he  had 
paid  before  his  bankruptcy  or  death?  Secondly,  with 
respect  to  the  action  against  the  principal,  it  is  perfectly 
clear  that  as  soon  as  the  surety  pays  any  part  of  the  debt, 
a  right  of  action  upon  an  implied  assumpsit  arises  to  him, 
to  recover  the  amount  he  has  been  so  called  upon  to  pay. 
As  soon  as  the  plaintiff  paid  any  money  on  account  of  the 
principal,  a  cause  of  action  arose.  Then,  if  so,  the  Statute 
of  Limitations  is  a  bar  to  all  that  was  paid  beyond  the 
six  years. — Bothery  v.  Munnings  {d)  was  also  cited  to 
shew  that  the  payments  within  the  six  years  did  not  take 
the  rest  out  of  the  statute. 

(a)  4  Rep.  94  b.  (c)  1  H.  BI.  547. 

(6)  2  Saund.  337.  (d)  1  B.,&  Ad.  15. 
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Btek.  of  PUoi,  ChiUon  and  Evtms,  oontril. — ^The  obienrationg  of  Lord 
1840.  sUhn,  which  have  been  cited,  are  only  a  dictum,  not  ap- 
plicable to  any  difficulty  in  the  case  then  before  him;  nor, 
in  oaing  the  expression '' oi^/Mir/  of  the  debt/'  did  he  con- 
template the  case  where  leas  than  one  half  had  been  paid 
by  the  co-surety.  The  plaintiff  had  no  right  to  bring  an 
action  until  the  whok  amount  was  paid,  and  at  all  events 
he  was  not  bound  to  do  so.  The  right  of  action  in  respeet 
of  each  payment  is  kept  alive  as  long  as  the  instrument  or 
security,  in  respect  of  which  it  is  paid,  is  kept  alive.  As 
long  as  the  note  itsdf  is  kept  alive,  the  various  liabifities  that 
arise  upon  it  are  kept  alive  also.  It  is  admittedon  the  other 
side  that  an  action  of  debt  could  not  be  maintained  until 
the  whole  snm  were  paid,  and  there  is  no  reason  why  a  difier- 
»it  rule  should  prevail  in  assumpsit.  A  Court  of  law  must 
look  at  the  true  meaning  and  intention  of  the  contract,  uid 
it  can  never  be  assumed,  that  the  suiety  intended  to  make 
himself  liable  to  an  action  on  the  payment  of  every  i£5  to- 
wards satisfSaction  of  the  debt.  The  plaintiff  was  not  bound 
to  bring  his  action  until  he  had  paid  the  whole  amount, 
and  was  aiabled  to  produce  the  security  given  for  it.  The 
pasrment  by  the  surety  must  be  taken  to  have  been  by 
compulsion  of  law,  and  he  was  not  by  law  compellable  te 
pay  less  than  the  whole  amount,  as  no  action  could  be 
maintained  on  the  note  for  less  than  the  full  amount. 
The  Statute  of  Limitations  was  therefore  no  bar,  and  the 
plaintiff  was  entitled  to  recover  to  the  full  amount  in  the 
one  action,  and  a  moiety  in  the  other.  With  respect  to  the 
£80,  which  was  paid  within  the  six  years,  the  whole  of  tiiat 
was  clearly  paid  for  the  co-surety,  as  the  plaintiff  had  paid 
much  more  than  his  share  before. 

In  Michaelmas  Term  the  judgment  of  the  Court  was 
delivered  by — 

Parkb,  B.  --In  these  cases  actions  were  brought  by  the 
plaintiff,  one  of  the  makers  of  a  joint  and  several  promis- 
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wry  note,  dAled  tke  37th  of  December,  1827,  for  the  stun  K»eK  »/  Pietu, 
of  £300,  with  intereat,   to  reoorer  feom  the  two  other    ^   ^^'  ^ 
makon,  Bran  Humphreys  and  John  Humphreys,  a  part       Datibb 
of  the  money  paid  by  him  to  the  payee,  he  having  paid  the   Hitmfhutb. 
whole.    In  the  action  against  Evan  Hnn^ihreys,  the  plain- 
tiff claimed  the  whole,  alleging  that  the  defendant  was 
the  principal  debtor.    Against  the  defendant  John  Hiun- 
phreys,  he  claimed  a  moiety  of  what  he  had  paid,  aUeging 
that  the  defendant  was  a  co-surety.    There  were  two 
pleas, — ^non  assumpsit,  and  the  Statute  of  Limitations;  and 
on  the  trial  at  tiie  Spring  Assizes,  before  my  Brother 
Cokne(ff€j  it  appeared  that  the  plaintiff  had  paid  the  whole 
of  tiie  debt  and  interest,  of  which  the  sum  of  jS30  only 
was  paid  within  six  years  before  the  commencement  of  the 
suit,  the  residue  having  been  discharged  befiare.    For  this 
8iim  die  plaintiff  reoovesced  against  JBvan  Humphry, 
leave  beuig  reserved  by  the  learned  Judge  to  move  to 
increase  the  amount  to  the  whole  sum  paid;  against  John 
Hnmpfaieys,  the  plaintiff  recovered  a  moiety  of  £30,  and 
permission  was  also  giiwn  to  move  to  increase  that  verdict. 

In  the  latteraction^  an  objection  was  taken  on  the  trial, 
that  the  plaintiff  was  confined^  by  the  particulars  jo£  his 
demand,  to  a  claim  against  the  defendant  as  co-surety, 
and  that  on  ike  eridemoe  there  was  no  proof  of  his  being  a 
eo-««rety.  To  obviate  tins  objection  the  plaintiff  reUed  on 
a  rece^  indorsed  on  the  back  of  the  note  by  the  payee 
(sinoe  deceased),  adoiowledging  the  payment  by  the  plain- 
tiff otf  £280,  on  account  of  the  £300,  ''the  £800  having 
originally  "beesa  advanced  to  Evan  Humphreys.^' 

It  was  objected,  that  this  receipt  was  inadmissible 
for  ike  purpose  of  shewing  that  the  money  was  so  ad- 
vanced ;  but  the  learned  Judge  received  it,  reserving  liberty 
to  move  to  enter  a  nonsuit.  Rules  were  granted  on  both 
fiidss.  13iese  aeveral  points  were  discussed  at  the  sittings 
after  kst  term,  before  my  Brothers  Alderstm,  Oumeif, 
Maukf  and  myself,  and  time  was  taken  by  the  Court  to 
consider  them.    It  will  be  most  convenient  first  to  dispose 
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SMch.  e/  Pkmi,  of  the  last  questioD.    That  the  receipt  was  evidence  of  the 

-     fact  of  the  payment  which  it  admitted,  in  every  case  ia 

Davies       which  the  proof  of  payment  would  be  relevant,  was  not 

HuMPHRETB.  disputed ;  but  it  was  denied  that  the  whole  entry  would 
be  admissible  to  shew  that  the  £300  was  advanced  to 
Evan  Humphreys :  and  certainly  if  this  point  were  now, 
for  the  first  time,  to  be  decided,  it  would  seem  more  rea- 
sonable to  hold  that  the  memorandum  of  a  receipt  of  pay- 
ment was  admissible  only  to  the  extent  of  proving  that  a 
payment  had  been  made,  and  the  account  on  which  it  had 
been  made,  and  that  it  would  have  the  same  effect  only 
that  proof  by  parol  of  like  payment  would  have  had.  In 
the  case  of  stewards'  books,  the  receipts  of  money,  as  rent, 
would  be  equivalent  to  the  proof  of  pa3rment  of  money  as 
rent,  and  establish  the  title  of  the  person  receiviag  it,  and 
the  like.  But  the  authorities  have  gone  beyond  that  limit, 
and  the  entry  of  a  payment  against  the  interest  of  the 
party  making  it,  has  been  held  to  have  the  effect  of  prov- 
ing the  truth  of  other  statements  contained  in  the  same 
entry,  and  connected  with  it;  as  in  the  case  of  Higham  v. 
Bidgway  (a),  where  the  memorandum  of  the  payment  of 
the  midwife's  charge  for  attending  a  birth  was  held  to  be 
evidence  of  the  date  of  the  birth;  and  Doe  v.  Bobgon  {b), 
where  the  entry  of  charges  paid  for  a  lease,  as  drawn  on  a 
certain  day,  was  held  to  be  evidence  that  the  lease  was  so 
drawn,  which  the  proof  by  an  eye-witness  of  the  same  pay- 
ment, on  account  of  such  charges,  would  not  have  been ; 
and  there  are  other  cases  to  the  same  effect.  Without 
overruling  these  cases,  (and  we  do  not  feel  ourselves  autho- 
rized to  do  so),  we  could  not  hold  the  memorandum  in 
question  not  to  be  admissible  evidence  of  the  truth  of  the 
whole  statement  in  it,  and  consequently  to  be  evidence, 
not  merely  that  £280  was  paid  by  the  plaintiff  to  the 
payee,  as  for  a  debt  due  from  Evan  Humphreys  as  princi- 
pal, but  also  of  the  fact  that  the  debt  was  due  from  Evan 

(a)  10  East,  109.  (b)  15  East,  32. 
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Humphreys  to  him.    The  effect  of  the  evidence  was  for  Bxch,  of  PUaty 
the  juiy,  to  whom  the  question  was  properly  left  on  this  '   ^ 


and  the  parol  testimony  in  the  cause^  whether  he  was  the  Davie«. 
principal  debtor  or  not;  and  no  fanlt  is  found  with  their  .Humphreys. 
vcFdict,  The  rule,  therefore,  for  a  nonsuit  must  be  dis- 
chai^ed.  On  the  other  hand,  the  rule  for  increasing  the 
amount  of  the  verdict  against  Evan  Humphreys,  the  prin- 
pal,  must  also  be  discharged ;  for  it  is  clear  that  each  sum 
the  plaintiff,  the  surety,  paid,  was  paid  in  ease  of  the  prin- 
cipal, and  ought  to  have  been  paid  in  the  first  instance  by 
him,  and  that  the  plaintiff  had  a  right  of  action  against 
him  the  instant  he  paid  it,  for  so  much  money  paid  to  his 
use.  However  convenient  it  might  be  to  limit  the  num- 
ber of  actions  in  respect  of  one  suretyship,  there  is  no 
mle  of  law  which  requires  the  surety  to  pay  the  whole 
debt  before  he  can  call  for  reimbursement.  The  conse- 
quence is,  that  the  plaintiff's  right  of  action  against  the 
principal  must  be  limited  to  the  fuU  amount  of  all  the 
payments  within  six  years,  and  this  being  the  amount  for 
which  the  verdict  was  taken,  the  rule  to  enter  a  verdict 
for  a  larger  sum  must  be  discharged.  Against  the  co- 
surety the  case  is  different — ^the  Court  will  give  it  farther 
consideration. 

And  now,  in  this  Term,  the  judgment  of  the  Court,  on 
the  remaining  point  in  the  action  against  Jolm  Hum- 
phreys, the  surety,  was  delivered  by 

Parke,  B. — ^This  was  an  action  by  the  plaintiff  against 
the  defendant,  his  co-surety  on  a  promissory  note,  dated 
the  27th  of  October,  1827,  for  the  sum  of  £300,  ^ith  in- 
terest, to  recover  a  moiety  of  the  whole  amount  which  he 
had  paid  to  the  payee.  A  rule  granted  in  this  case,  as 
well  as  one  which  was  granted  in  another  action  on  the 
same  note .  against  the  principal,  was  argued  in  the  Sit- 
tings after  Trinity  Term.     In  the  course  of  the  last  Term, 

VOL.  VI.  N  M.  W. 
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Etth.  of  PkM,  the  Court  disposed  of  the  rale  in  the  latter  actioii,  and 

1840 
^  *   -    one  of  the  questions  in  this ;  having  reserved  for  further 

DAvi£fl       consideration  the  question,  at  what  time  the  right  of  one 
^uMPHEETt.  co-surety  to  sue  the  other  for  contribution  arises. 

This  ri^t  is  founded  not  originally  upon  contract,  but 
upon  a  principle  of  equity,  though  it  is  now  established  to 
be  the  foundation  of  an  action,  as  appears  by  the  cases  of 
CoweU  y.  Edwards  (a),  and  Crayihome  v.  Swinbwme  {b) ; 
though  Lord  Eldon  has,  and  not  without  reason,  inti- 
mated some  regret  that  the  Courts  of  law  have  assumed 
a  jurisdiction  on  this  subject,  on  account  of  the  difficulties 
in  doing  full  justice  between  the  parties.  What  then  is 
the  nature  of  the  equity  upon  which  the  right  of  action 
depends?  Is  it  that  when  one  surety  has  paid  any  part 
of  the  debt,  he  shall  have  a  right  to  call  on  his  co-surety  or 
co-sureties  to  bear  a  proportion  of  the  burthen,  or  that, 
when  he  has  paid  more  than  his  share,  he  shall  have  a 
right  to  be  reimbursed  whatever  he  has  paid  beyond  it? 
or  must  the  whole  of  the  debt  be  paid  by  him  or  some  one 
liable,  before  he  has  a  right  to  sue  for  contribution  at  all? 
We  are  not  without  authority  on  tins  subject,  and  it  is  in 
favour  of  the  second  of  these  propositions.  Lord  Eldon,  in 
the  case  of  Ex  parte  Clifford  (a),  states,  that  sureties  stand 
with  regard  to  each  other  in  a  relation  which  gives  rise 
to  this  right  amongst  others,  that  ^  one  pay  $  more  than  Us 
proportion,  there  shall  be  a  contribution  for  a  propcnrtion 
of  the  excess  beyond  the  proportion  which,  in  all  events, 
he  is  to  pay:  and  he  expressly  says,  ''that  unless  one 
surety  should  pay  more  than  his  moiety,  he  would  not 
pay  enough  to  bring  an  assumpsit  against  the  other/' 
And  this  appears  to  us  to  be  very  reasonable :  for,  if  a 
surety  pays  a  part  of  the  debt  only,  and  less  than  his 
moiety,  he  cannot  be  entitled  to  call  on  his  co-surety,  who 


(a)  2  B.  &  P.  269.  (6)  14  Ves.  164. 

(c)6Vefc805. 
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might  UmBelf  tubseqaeatty  pay  an  equal  chp  greater  por-  ^««*-  »/  ^<»* 
tion  of  the  debt;  in  the  fbnner  of  which  cases,  such  co-  ^  *  - 

snvetjr  would  hare  no  contribution  to  pay,  and  in  the  lat-  Davies 
ter  he  would  haTe  one  to  receiTe.  In  truth,  therefore,  Humphrey*. 
untQ  the  one  has  paid  more  than  his  proportion,  either  of 
the  whole  debt,  or  of  that  part  of  the  debt  which  remains 
unpaid  by  the  principal,  it  is  not  dear  that  he  ever  wiU 
be  entitled  to  demand  anything  from  the  other;  and  be- 
fore that,  he  has  no  equity  to  receive  a  contribution,  and 
oonsequently  no  right  of  actionj  which  iff  AHwded  on  the 
equity  to  receive  it.  Tbua,  if  the  surety,  more  than  six 
years  before  the  action,  have  paid  a  portion  of  the  debt, 
and  the  principal  has  paid  the  residue  within  six  years, 
the  Statute  of  Limitations  wiU  not  run  from  the  payment 
by  the  siyre^,  but  from  the  payment  of  the  residue  by  the 
principal,  for  until  the  latter  date  it  does  not  appear  that 
the  surety  has  paid  more  than  his  share.  The  practical 
advantage  of  the  rule  above  stated  is  considerable,  as  it 
would  tend  to  multiplicity  of  suits,  and  to  a  great  incon- 
venience, if  each  surety  might  sue  all  the  others  for  a  rata- 
ble proportion  of  what  he  had  paid,  the  instant  he  had 
paid  any  part  of  the  debt*  But,  whenever  it  appears  that 
one  has  paid  more  than  his  proportion  of  what  the  sureties 
can  ever  be  called  upon  to  pay,  then,  and  not  till  then,  it  is 
also  clear  that  such  part  ought  to  be  repaid  by  the  others, 
and  the  action  wiU  lie  for  it.  It  might,  indeed,  be  more 
convenient  to  require  that  the  whole  amount  should  be 
settled  before  the  sureties  should  be  permitted  to  call 
upon  each  other,  in  order  to  prevent  multiplicity  of  suits ; 
indeed,  convenience  seems  to  require  that  Courts  of  equity 
alone  should  deal  with  the  suhject ;  but  the  right  of  action 
having  been  once  established,  it  seems  clear  that  when  a 
surety  has  paid  more  than  his  share,  every  such  payment 
ought  to  be  reimbursed  by  those  who  have  not  paid  theirs, 
in  order  to  place  him  on  the  same  footing.  If  we  adopt 
this  rule,  the  result  will  be,  that  here,  the  whole  of  what 

n2 
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Exeh.  of  Pleas,  the  plaintiflP  has  paid  within  six  years  will  be  recoverable 

V     ^^^'  .     against  the  defendant,  as  the  plaintiff  had  paid  more  than 

Davies        his  moiet}!:  in  the  year  1831 ;  and  consequently  the  rule 

HuMFHREYs.    must  bc  absolutc  to  increase  the  amount  of  the  verdict 

from  £15  to  £30. 

Rules  accordii^Iy. 


Williams  and  Another^  Assignees  of  William  Bbvan,  a 
Bankrupt,  v.  Williams. 

In  an  action  ASSUMPSIT  for  money  had  and  received  by  the  de- 
als'igncll^o/a  *  feudant  to  the  use  of  the  plaintiffs,  as  assignees,  since  the 
bankrupt  for      bankruptcy.     Plea,  non  assumpsit. 

money  had  and  *      •' 

received  to  The  cause  was  tried  before  the  under-sheriff  of  Brecon, 

wifroHbc'  ^     when  it  appeared  that  the  action  was  brought  to  recover 
hM  notSbtaUied  ^  *^^^™  ^^  mouey  which  had  been  paid  by  the  bankrupt  to 
his  certificate,     the  defendant  subsequently  to  the  bankruptcy,  for  certain 
leased  his  as-      malt  Supplied  to  him  before  the  bankruptcy.    In  order  to 
a  ^Smpetent"''^   provc  the  payment  of  the  money  to  the  defendant,  the  plain- 
witness  to  provi  tiff  called  the  bankrupts  wife,  (the  bankrupt  having  re- 
a  sum  of  money  leased  his  assignees),  but  it  was  objected  that,  as  the  bank- 
ant  by  the  bank-  rupt  himself  had  not  obtained  his  certificate,  she  was  an 
bankruptcy "     incompetent  witness.    The  under-sheriff,  however,  received 
the  evidence,  and  the  plaintiffs  obtained  a  verdict.    E.  V. 
Williams  having  obtained  a  rule  to  shew  cause  why  there 
should  not  be  a  new  trial,  on  the  ground  of  the  incompe- 
tency of  the  witness, 

Chilton  now  shewed  cause. — ^It  is  not  intended  to  im- 
peach the  general  rule,  that  the  bankrupt,  before  he 
has  obtained  his  certificate,  is  not  a  competent  witness 
to  increase  his  estate:  but  where  he  stands  indifferent 
between  the  parties,  or  the  interest  preponderates  against 
him,  he  is  competent.     Here  there  was  a  release,  and 
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therefore  he  had  no  interest  in  the  fund  sought  to  be  re-  fi'^A.  ©/  Pleat, 
covered.'  [Parke,  B. — You  say  he  has  no  interest  in  the 
fund  because  he  has  released  it,  but  has  he  not  an  interest 
that  his  debts  should  be  paid  ?]  Certainly,  if  the  assignees 
recover,  his  eatate  would  be  increased  pro  tanto ;  but  at 
the  same  time  the  defendant  would  become  a  creditor 
against  the  bankrupt's  estate  to  the  whole  amount.  Nay, 
he  might  elect  to  proceed  personally  against  the  bankrupt, 
who  is  not  certificated;  so  that  in  fact  the  interest  of  the 
bankrupt  is  to  support  the  payment  in  his  own  discharge, 
rather  than  to  defeat  it,  which  exposes  him  to  an  action  at 
the  suit  of  the  defendant.  In  Jourdaine  v.  Lefevre  (a), 
which  was  trover  for  a  promissory  note.  Lord  Kenyon  was 
of  opinion  that  the  wife  of  a  bankrupt  was  a  competent 
witness  to  prove  that  the  note  had  been  paid  to  the  de- 
fendants in  contemplation  of  bankruptcy,  and  it  was  put 
upon  that  ground,  that  the  defendants  would  be  credi- 
tors against  the  bankrupt's  estate  to  the  amount  of  the 
note.  It  certainly  does  not  appear  in  that  case  whether 
there  was  a  certificate  or  not ;  but  probably  there  was  none, 
as  otherwise  it  would  have  been  adverted  to.  Undoubt- 
edly the  soundness  of  that  rule  has  been  questioned  in 
the  books  on  Evidence  (i),  but  that  was  not  on  the  ground 
of  there  being  no  certificate :  and  the  decision  does  not 
appear  to  have  been  appealed  against  by  any  motion  for  a 
new  trial.  The  case  ot  Reed  y.  James  (c)  is  quite  analo- 
gous. That  was  an  action  by  the  assignees  of  a  bankrupt 
against  a  judgment-creditor  who  had  taken  the  goods  of 
the  bankrupt  in  execution ;  and  it  was  held  that  the  bank- 
rupt was  competent  to  prove  that  the  creditor  knew  that 
the  bankrupt  was  insolvent  at  the  time  of  the  execution. 
It  appeairs  that  that  case  was  afterwards  moved  in  the  Court 
above,  and  a  rule  nisi  for  a  new  trial  granted,  but  not  on  the 
ground  of  the  admission  of  the  bankrupt's  evidence,  which 

(a)  1  E«p.  67.  (b)  2  PhiU.  7th  ed.  355,  356;  2  SUrk.  134. 

(r)  1  Stark.  N.  P.C.I  34. 
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EtdL  rf  Phot,  WES  ttot  cfven  quntioiied.  It  oould  onfy  fauve  baen  reoeiFed 
.  ^^^'  .  on  the  ground  that  he  stood  indiffopent.  Uie  evidoioe  of 
Williams     the  bankrupt's  wife  Was,  therefisre,  properly  reoeiFed. 

V. 
WlLUAMB. 

E.  V.  WUMamM^  in  support  of  tibe  xuie.*^!!  is  m  wtH 
established  role  that  a  bankrupt  is  not  a  competent  witness 
in  an  action  by  his  assignees,  to  increase  his  estate,  mileBs 
he  has  released  to  his  assignees  his  share  in  the  soiphn 
and  dividends,  and  also  obtamed  his  certificBte.  Hate  die 
general  result  of  the  action,  if  tiie  plaintiffs  stteceeded, 
would  be  to  increase  his  estate;  for  if  they  did  not  snooeed, 
the  estate  would  be  so  much  less,  not  only  by  the  loss  of 
the  amount  sought  to  be  recovered,  but  by  Ae  oostsof  ibe 
action,  and  the  fi&ture  efiPeots  of  the  bankrupt  woidd,  in 
consequence,  be  subject  to  a  greater  liability.  In  Kemti 
V.  Gremnootten  (a),  it  was  held  by  Lord  Kengon,  that  a 
bankrupt  who  had  not  paid  15«.  in  Um  pound  under  u 
second  commission,  could  not  be  a  witness  for  the  asaignees 
under  that  commission,  although  he  had  obtained  his  oer« 
tificate  and  released  his  allowance  and  sulcus.  [ Asrie,  B. 
— It  is  not  a  necessary  oonsequMice  that  the  assignees  would 
be  allowed  the  costs  out  of  the  esiaate  by  thecouuniaaionets. 
Prim&  fecie  they  must  pay  them  out  of  Ikeir  own  pockets.] 
Still,  the  immediate  result,  if  the  phuntiffii  recovered,  would 
be  to  increase  his  estate,  and  to  discharge  his  &ture  effects 
pro  tanto.  The  nature  of  the  proposed  evidence  cannot  be 
gone  into,  as  the  objection  arises  on  the  voir  dire,  and  as  soon 
as  it  was  found  Uiat  the  witness  wis  the  wife  of  the  bank^ 
fVifty  riM  oo^  to  have  been  i^^ected  as  inocmipetent. 

Pa&ke,  B. — On  the  whole  I  mm  of  opinion  that  the  wit- 
ness was  incompetent,  and  Attt  this  ruleought  to  be  made 
absolute.  In  the  first  place,  it  is  said  that  the  witness  is 
incompetent,  inasmuch  as,  being  the  wife  of  the  bankrupt, 

(«)  Peake'sN.  P.C.3. 
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she  has  a  beneficial  interest  in  the  result  of  the  suit,  MtA  ^  puom, 
because,  if  the  plaintiffs  CbiI,  the  costs  incurred  in  the 
action  would  be  paid  out  of  the  estate,  and  so  diminish  the 
general  fund,  and  become  a  cfasj^  on  the  estate.  But 
that  does  not  appear  to  me  to  constitute  in  law  such  an 
interest  as  to  render  the  witness  incompetent,  because  it  is 
not  a  certain  necessary  legal  consequence,  in  the  event  of 
the  assignees  (ailing  in  the  action,  that  thej  should  be  able 
to  obtain  payment  of  the  costs  out  of  the  estate.  That 
will  depend  on  the  judgment  of  the  commissioners,  whose 
duty  it  is  to  settle  the  accounts  between  them  and  the  cre^ 
ditors,  and  to  say  whether  those  costs  ought  or  not  to  be 
allowed  to  the  assignees  as  a  fair  expenditure  legitimately 
incurred  by  them.  The  main  ground  of  objection,  how- 
eyer,  is,  that  the  bankrupt  (and  consequently  his  wife),  has 
an  interest  in  the  assignees  recovering  the  amount  claimed, 
and  that  there  not  being  yet  a  definite  surplus,  it  is  not  a 
releasable  interest.  As  the  bankrupt  has  not  yet  obtained 
his  certificate,  it  k  obvious  that  a  recovery  of  the  money 
claimed  in  this  case  would  increase  the  fund  for  the  pay- 
ment of  his  debts,  in  which  fund  he  consequently  has  an 
interest;  so  that,  unless  there  be  some  countervailing  in- 
terest the  other  way,  this  witness  is  incompetent.  But 
then  it  is  said  there  is  such  a  countervailing  interest,  and 
so  I  thought  at  first;  for,  if  the  assignees  recover  the 
amount  claimed,  the  defendant,  being  a  creditor  of  the 
bankrupt,  could  sue  the  bankrupt  for  it,  who,  not  having 
his  certificate,  could  not  make  his  bankruptcy  a  defence  to 
the  action.  But  on  consideiation,  that  does  not  appear  to  be 
a  result  arising  from  the  present  action,  for  a  verdict  given 
here  for  the  plaintiff  could  not  be  used  in  an  action  by  the 
creditor  against  the  bankrupt;  it  would  be  res  inter  alios  acta, 
and  not  receivable  in  evidence  at  all.  The  liability  of  the  wit- 
ness is  not  the  result  of  the  present  action,  nor  is  it  forwarded 
by  the  success  of  the  plaintiffs  in  obtaining  a  verdict  in  it. 
If  this  money  belonged  to  the  assignees,  no  doubt  the  ere- 
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Sxch.  of  Phdi,  ditor  might  sue  the  bankrupt  for  the  amount^  and  it  would 
be  no  answer  for  the  latter  to  say  he  had  already  paid  him, 
for  the  reply  would  be^  that  the  money  which  he  so  paid 
was  the  money  of  the  assignees.  The  case  differs  firom  that 
of  a  suit  to  recover  money  paid  by  way  of  frandulenlb  pre* 
ference,  inasmuch  as  therej  some  act  to  disaffirm  the  trans- 
action mtist  be  done  by  the  assignees,  until  which  the  mo- 
ney would  not  belong  to  them.  It  is  not,  however,  neces- 
sary to  pronounce  any  opinion  on  that  point.  As  this  wit- 
ness, therefore,  does  not  stand  indifferent  between  the 
parties,  but  has  an  interest  in  assisting  the  assignees  to 
recover  this  money,  the  rule  must  be  made  absolute. 

Alderson,  B.,  and  Gurney,  B.,  concurred. 

Rule  absolute. 


DaND  17.  KiNGSCOTE. 


1  HIS  was  an  action  of  trespass.    The  declaration  con- 
tained two  counts.    The  first  count  charged  the  defendant 


By  a  deed,  dat- 
ed in  1680,  the 
grantor  convey- 
ed in  fee  farm, 
land  in  the  ma- 
nor of  A.,  in  the  county  of  Northumberland,  **  excepting  and  resenred  out  of  the  grant  all  mines  of 
coals  within  the  fields  and  territories  of  A.  aforesaid,  together  with  sufficient  wayieave  and  stayleave 
to  and  from  the  said  mines,  with  liberty  of  sinking  and  digging  pit  and  pits  i"  with  a  covenant 
by  the  grantees  that  they,  their  heirs  and  assigns,  "  should  give  such  accustomed  recompense  for 
digging  and  breaking  the  ground  within  A.  aforesaid,  in  which  any  pits  should  thweafter  happen 
to  be  sunk  and  wrought,  as  formerly  had  been  usually  given  and  allowed  there  in  like  cases." 

By  another  deed  of  the  same  date,  the  same  parties  conveyed  in  fee  farm,  to  other  per- 
sons, lands  in  the  manor  of  H.  (adjoining  A.)  with  a  like  exception,  reservation,  and  coreaant. 

Qiuere,  whether  under  this  reservation  of  a  "  sufficient  wayieave,*'  the  coal-owner  had  now 
a  right  to  make  a  railway,  for  the  purpose  of  carrying  the  coals  from  the  mines  for  shipmenty 
with  cuttings  and  embankments,  and  fenced  in  so  as  to  exclude  the  owner  of  the  soil. 

Held,  however,  that  the  right  was  not  confined  to  such  ways  aa  were  in  use  at  the  time  of 
the  grant 

Held,  also,  that  under  the  reservation  of  liberty  of  sinking  pits,  the  right  of  erecting  a 
steam-engine,  and  other  machinery  necessary  for  draining  them,  with  all  proper  accessaries, 
passed  as  incident  thereto. 

Held,  also,  that  under  tlie  reservation  in  the  former  deed,  the  coal-owner  could  not  carry  over 
A.  coals  got  in  H.,  although  from  part  of  the  same  mineral  field. 

To  an  action  of  trespass  for  breaking  the  plaintiff's  close,  and  laying  a  railroad  thereon,  the 
defendant  justified  under  the  reservation  in  the  above  deeds.  The  plaintiff  new  assigned  to  the 
plea,  that  the  trespasses  were  committed  on  other  and  different  occasions,  and  to  a  greater  ex- 
tent than  was  necessary,  and  for  other  and  different  purposes,  and  on  other  parts  of  the  ckise; 
to  which  there  was  judgment  by  default: — Held,  that,  on  these  pleadings,  the  plaintiff  could 
not  dispute  that  some  species  of  railroad  was  within  the  reservation,  but  that  the  question  was, 
whether  the  railroad  was  constructed  in  a  direction  or  in  a  manner  unauthorized  by  the  reser- 
vation. 
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with  breaking  and  entering  a  doae  called  Cnddjr's  Close^  JBm*-  4  ^^*^f 
in  the  township  of  Amble^  in  the  county  of  Northumber-  - 

land^  and  fonr  other  doses,  called  Kirton's  Moor,  Front-  ^^"^ 
field,  Clark's  North  Moor,  and  Creswell's  Moor,  in  the  Kinobcotb. 
township  of  Hanxlejr,  in  that  county,  and  with  making 
and  continuing  excavations  and  embankments,  and  laying 
a  railroad  thereon,  and  with  committing  other  the  tres- 
passes, on  foot  and  with  horses,  carts,  and  carriages,  therein 
enumerated.  The  second  count  charged  the  defendant 
with  breokmg  and  entering  a  dose  called  Clark's  South 
Moor,  in  the  township  of  Hauxley,  in  that  county,  and  with 
committing  similar  trespasses  as  are  enumerated  in  the 
first  count,  and  also  with  making  in  the  last«mentioned 
dose  pits  and  ponds,  and  with  erecting  houses,  cottages, 
4md  engines,  &c* 

The  defendant  pleaded,  to  the  trespasses  in  the  first 
count,  widi  cattle  other  than  with  horses,  mares,  and  geld- 
ings; and  as  to  the  second  count,  except  as  to  one  pit,  one 
shaft,  one  engine-house,  and  one  edifice,  not  guilty;  to 
which  the  plaintiff  Altered  a  nolle  prosequi. 

Thirdly  (a),  the  defendant  pleaded  to  the  trespasses  in 
Cuddy's  Close  in  Amble,  that  Sir  W.  Hewytt  and  Thomas 
Hewytty  being  seised  of  Cuddjr's  Close,  and  other  lands  in 
Amble,  and  of  aU.  the  veins  and  seams  of  coal  under  all  the 
lands  in  the  township  of  Amble,  on  the  28rd  of  November, 
1630,  by  bargain  and  sale  enrolled,  granted  to  Henry 
Lawscm  and  Henry  Horsley,  Cuddy's  Close  and  other 
lands  in  Amble,  in  fee,  excepting  and  always  reserved 
thereout  all  mines  of  coal  within  the  said  dose,  and  also 
other  the  fields  and  territories  of  Amble  aforesaid,  toge- 
ther with  9iiffieient  toayleave  and  Btaykiwe  to  and  from  the 
said  mines,  together  with  liberty  of  sinking  and  digging 
of  pit  and  pits,  for  the  winning  of  coal  in  Amble  afore- 

(a)  The  second  plea,  which  set  up  a  custom  of  the  manor  of  Amble, 
became  immaterial. 
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Exek.  of  PieaM,  said.    The  defendant  then  deduced  a  title  to  the  ooalsy 


1840. 


with  the  reserved  liberty,  from  Sir  William  Hewytt  and 
Damd  Thomas  Hewytt  to  the  Dowag^  Countess  of  Newbui^ 
KiMQscoTB.  and  th^  as  her  aorvant,  justified  the  trespasses  in  Cud- 
dy's Close,  for  the  purpose  of  carrying  away  coals  got 
in  Ambk.  The  plaintiff,  by  his  replication,  after  admit- 
ting the  seisin,  deeds  of  bargain  and  sale,  and  title  aa  de- 
duced, replied  de  injuiift  absque  residue  causse,  upon 
whidi  issne  was  joined. 

Fourthly,  the  defendant  pleaded  to  all  the  trespasses  in 
all  the  doses  in  Hauxley,  tiuit  is  to  aay,  all  the  doses 
in  the  dedaration  except  Cuddy's  Close,  that  Sir  William 
Hewytt  and  Thomas  Hewytfc,  being  seised  in  fioe  of  those 
closes,  and  other  doses  and  lands  in  Hauxley,  and  of  all 
the  coals  under  all  the  lands  in  the  township  of  Hauxley, 
by  indentore  of  bargain  and  sale  enrolled^  dated  2&rd  of 
November,  1630,  conveyed  to  Bidiard  Brown  and  Thonus 
Palfirey  in  fee,  those  doaes  and  other  lands  in  Hauxley, 
excepting  always  and  reserved  th«?eont  all  mines  of  coal 
within  the  same  closes,  and  all  other  the  lands  and  tarrito- 
ries  of  Hauxley  afcn^said,  with  suiBcient  wayleave  and  stay- 
leave  to  and  from  the  said  mines ;  togeth^  with  liberty  of 
sinking  and  digging  pit  and  pits  for  the  winning  of  coal  in 
Hauxley  al<Nresaid.  The  de£»idant  then  deduced  the  same 
title  from  'Sir  William  Hewytt  and  Thomas  Hewytt  to  the 
Countess  of  Newburgh^  and  justified  sinking  a  pit  and 
gettmg  coals  in  Clark's  South  Moor,  and  making  raal^ 
roads,  &c.,  finr  the  conveyance  of  these  coals  got  in  Haux* 
ley.  The  plaintiff  did  not  traverse  this  plea,,  but  new  as* 
signed,  as  to  the  trespasses  in  the  2nd,  Srd,  and  4th  pleas, 
that  ti^  defendant  comnutted  these  trespasses  on  other  and 
different  oocasianB,  and  for  other  and  different  puiposes 
than  those  meaticmed,  and  to  a  greats  extent  than  was 
necessary,  and  in  other  parts  of  the  closes.  The  defeu- 
daat  pleaded  to  the  new  assignment,  that  the  doses  in 
the  declaration  were  in  and  parcel  of  the  manor  of  Amble, 
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and  tint  tbe  late  Eari  of  Newburgh  mm  fleised  in  f»  of  Mnk.  of  Ph^ 

1940 
the  maBOTj  and  mm  and  seams  of  ooelf  with  liberty  for 

liimself  and  his  heirs,  sened  of  tiie  manor,  and  the  veins 
ind  seama  of  coal,  of  getting  coab,  and  making  jnts  in  the 
hunda  of  other  persons,  and  making  conTenient  and  snffi- 
cient  roada  for  canying  tiiem  away.  The  plea  thai  stated 
a  devise  thereof  to  the  Coantess  of  Ne vbnig h  for  life,  and 
the  defendant  flien  justified,  as  her  servant,  in  getting  the 
cosls  and  in  eanying  them  away,  nnder  that  liberty*  Hie 
pbantiff,  by  his  rqplieatian  to  this  plea,  trairersed  the 
seidn  of  the  manor,  and  eoals,  and  liberty,  aa  aBeged, 
whereupon  issae  was  joined;  and  also  new  assigned  that 
the  trespasses  were  committed  on  odier  and  different  ccca- 
aims,  and  to  a  greater  extent  than  was  necessary,  and  fiar 
other  and  different  purposes,  and  on  other  parts  of  the 
dose;  to  whidi  last  new  assignment  the  defendant  allowed 
jadgment  to  pass  by  defeolt.  A  copy  of  tiie  pleadings  ae^ 
oompeiaes  this  oase,  and  to  whidi  each  party  is  at  liberty 
to  refer  on  tiieargmnent,  and  also  to  llie  several  deeds  and 
other  doeoments  o£  title  aet  fortii  in  the  pleadings.  The 
caase  came  on  for  trial  at  the  Narthtunberland  Snmmer 
Asaaes,  1838,  before  Mr.  Baionjtl2denDa,when  theSnd  plea 
to  &e  declaration,  and  the  plea  to  tiie  first  new  assign- 
ment were  abandoned  by  the  defendant,  and  a  Terdict 
was  taken  by  consent  for  the  plaintiff,  the  damages  to 
be  assessed  by  an  arbitrator  according  to  the  judgment 
q£  the  Goart,  subject  to  the  qpinion  of  the  (]!oart  on  tbe 
iUlowing  case  :-*- 

The  plaintiff,  before  and  at  tiie  tan^  of  the  trespass,  was 
and  is  seised  in  fee,  amongst  other  lands^  of  the  doses 
mentioned  in  ihe  declaration.  Ihe  closes  called  Kirton^ 
Moor,  Frontfidd,  Olark's  North  Moor,  Oreswell's  Moor, 
and  Clark's  Sooth  Moor,  are  in  the  township  of  Hanxley, 
and  the  other  dose,  called  Cuddy's  Closer  is  in  the  town* 
ship  of  Amble,  in  the  county  of  Northumberland. 

Whilst  the  jplaintiff  was  in  the  ooenpation  of  the  afore- 
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jSxeh.  cf  Pieas,  said  closes,  about  the  month  of  Jannarj,  1837,  the  de^ 
fendant  sunk  a  pit  in  the  close  called  Clark's  South 
Moor,  to  get  coals  thereout,  and  erected  upon  the  same 
dose  a  building  of  stone,  contfdning  a  steam-engine  of 
fifty-horse  power,  for  the  purpose  of  drawing  off  the  water, 
and  raising  the  coal  to  the  surfietce.  The  defendant  also 
made  a  large  pond,  five  feet  in  depth  and  158  f^et  in  cir- 
cumference, for  supplying  the  engine  with  water,  and 
erected  sheds  and  other  works  upon  the  same  close.  The 
shaft,  engine,  pond,  and  sheds,  occupy  altogether  about 
two  acres  and  a  half  of  the  land  of  Clark's  South  Moor. 
In  the  summer  of  1889,  the  defendant  caused  a  railway  to 
be  made  from  the  pit  in  Clark's  South  Moor,  for  the  transit 
t>f  coal  firom  that  pit,  which  railway  passed  over  that  dose, 
then  across  a  public  highway,  then  across  Clark^s  North 
Moor,  then  across  Kirton's  Moor,  then  across  Frontfield^ 
all  in  the  township  of  Haiixley ;  then  across  Cuddy's  Close, 
in  the  township  of  Amble,  and  then  for  about  half  a  mile 
over  the  lands  of  other  persons  in  the  same  township,  to  a 
piece  of  land  belonging  to  the  Countess  of  Newburgh,  ad- 
joining the  Coquet,  and  likewise  in  the  township  of  Amble. 
The  defendant  has  constructed  a  staith  for  the  purpose  of 
loading  the  coals  brought  along  the  railway  from  the  pit, 
on  board  of  vessels  in  the  river  Coquet,  which  is  there  a 
navigable  river,  at  the  distance  of  about  500  yards  from  the 
:mouth,  where  it  empties  itself  into  the  German  Ocean. 
The  pit  in  Hauxley  is  a  quarter  of  a  mile  from  the  nearest 
boundary  of  Amble.  The  coal-seams  lying  in  the  latter 
township  can  be  conveniently  won  by  outstroke  from  the 
Hauxley  pit,  and  be  raised  to  the  surface  by  means  of  the 
shaft  in  Hauxley,  the  shaft  being  sunk  so  as  to  win  from 
it  the  coals  from  both  townships.  There  is  an  extensive 
field  of  coal  within  these  townships,  of  which  the  seams 
dip  to  the  east,  and  reach  to  the  sea  and  the  riv^ 
Coquet. 
The  railway  was  completed  about  the  month  of  October, 
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1837;  it  is  made  of  iron,  fastened  upon  stone  pillars  os  B*ch.  of  PUat, 


sleepers,  which  are  sunk  into  the  soil;  it  is  of  the  breadth 
of  eight  feet,  and  severed  from  the  remainder  of  the  close 
by  wooden  rails  on  both  sides  of  it.  These  wooden  rails 
are  necessary  for  the  protection  of  the  railway,  and  to  pre- 
vent cattle  from  straying  npon  it.  The  entire  space  of 
ground  between  the  wooden  rails  averages  in  breadth 
thiHy-ifive  feet.  In  making  the  railway,  the  defendant  has 
cat  the  soil,  and  made  embankments  and  dug  ditches  on  each 
side  of  the  railway,  and  broken  down  hedges  separating 
the  several  closes  from  each  other ;  and  the  defendant,  by 
the  woodenrails  to  fence  the  railroad,  and  by  the  cuttings 
and  embankments,  has  severed  one  part. of  each  field  from 
the  other.  The  defendant  also  made  embankments  and 
cnttings  in  Clarkfs  South  Moor,  and  in  Creswell's  Moor, 
for  another  railway  to  the  south-west  of  the  pit  opened  in 
Clark's  South  Moor,  which  railway,  was  afterwards  aban- 
doned. 

The  engine  erected  by  the  defendant  is. necessary  for 
winning' and  working  the  lower  seams,  which,  are  the  prin- 
cipal: seams  in  his  coal  field;  and  in  erecting  the  steam- 
engine,  and  in  other  works  of  the  colliery,  he  has  expended 
about  jE30,000,  for  which  expenditure  there  can  be  no 
adequateretum,  unless  by  the  profits  from  an  export  trade. 
There  is  a  highway  leading  from  Hauxley.to  Amble,  which 
is  crossed  by  the  railway  between  Clark's  South  Moor  and 
Clark's  Nortb  Moor,  and  after  the  railway  passes  out  of  the 
plaintiff's  closes,  but  before  it  reaches  the  staith,  it  crosses 
another  highway :  but  the  expense  of  conveying  coals  to 
the.  place  of  shipment  along  either  of  these  highways  would 
be  such  as  to, preclude  the  defendant  from  exporting  with- 
out loss.  The  place  of  shipment  on  the.  river  Coquet  is 
well  chosen,  and  the  railway  connecting  it  with,  the  pit  has 
been  judiciously  designed  and  constructed ; .  no .  imneces- 
sary  ground  has  been  taken,  nor  injury  been  done,  either 
iu' making  the  railway  or  erecting  the  engine,  and  forming 
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BMtk.  9/  fimm^  tiie  pond  and  oihcr  works  connected  with  the  cirfliarjj  end 
1840.  ^^  defendant  has  been  ahrays  ready  to  make  eompensa- 
tion  to  the  plaintifp  for  the  damages  oocaskmed  bj  the  nets 
complained  of.  BailwaySy  snch  as  tiie  defendant  has  hud 
down,  are  now  in  nniTcrsal  nse  thxongh  the  oonaties 
of  Northnmberhmd  and  Dnrfaam,  in  the  case  of  collier* 
ies.  Since  the  completion  of  the  railway,  and  before 
this  action  was  commenced,  coals  hare  been  canied  along 
it  to  agreat  extent,  &om  the  pit  in  Clark's  Sonili  Moor  to 
the  place  of  shipment  in  Amble.  These  coals  haye  been 
exclosiTely  the  produce  <tf  the  seams  in  Hauzley,  but  have 
passed  by  the  railway,  as  well  over  the  fdaintiff's  dose  in 
Amble,  called  Caddy's  Clase»  as  over  his  Hanxky  closes,  and 
laa^  quantities  of  stone  and  wood  for  the  purpose  of  the 
colliery  have  also  been  carried  along  it  across  the  same 
doses. 

The  deeds,  of  which  the  fidlowing  abstract  is  set  forth, 
are  to  form  part  of  the  case.  [The  case  then  set  forth  an 
abstract  of  the  following  deeds:] 

8th  March,  1629.~Indentare  between  Edward  IKtdi* 
field  and  others,  of  the  one  part,  and  Bir  William  Hewytt 
and  Thnnas  Hewytt,  Esq.,  (his  son  and  heir  apparent), 
of  the  odier  part,  being  a  conveyance,  by  appointment 
of  the  corporation  of  London,  of  the  town  of  Amble,  with 
its  appurtenances,  in  the  county  of  Northumberland,  to- 
gether with  (inter  alia)  all  those  mines  of  coal  there, 
with  the  appurtenances ;  and  also  of  the  town  of  Hanzley 
with  its  appurtenances,  ftc.,  &c. :  habendum  to  Sir  W. 
Hewytt  and  Thomas  Hewytt,  and  the  heirs  and  assigns  of 
Sir  WiUism  Hewytt  for  erer,  to  be  held  of  the  crown,  as 
of  the  manor  of  Earl  Greenwich,  by  fealty,  in  free  and 
eommon  socage. 

23rd  November,  IfiSO.^^Bsrgain  and  sale  enrolled,  be- 
tween Sir  William  Hewytt  and  Thomas  Hewytt,  of  the 
one  part,  and  Henry  Lawson  and  Henry  Horsley  of  the 
other  psrt  (the  indenture  referred  to  in  the  third  plea); 
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being  a  conTqrance  to  Lawaon  and  Horalqr,  of  lands  and  Bgck.  of  Phm, 
tenements  in  Amble,  parcel  of  tiie  premises  comprised  in     .   ^*   ^ 
the  foregoing  deed;  ''excepting  alwap  and  reserved  out        Dand 
of  this  present  grant,  all  mines  of  coals  within  the  fields     kimmcotc. 
and  territories  of  Amble  aforesaid,  together  with  soffident 
wayleave  and  stayleaye  to  and  fix>m  the  said  mines,  with 
liberty  of  sinking  and  digging  pit  and  pits  -^ — ^habendnm 
to  Lawson  and  Horaley,  their  heirs  and  assigns,  in  feefinzm, 
to  hold  of  the  Crown  as  before  mentioned,  at  certain  rents 
therein  statecL    This  deed  also  contained  a  covenant  from 
Sir  William  Hewytt,  that  he,  his  heirs,  and  assigns,  should 
give  and  yield  to  Lawson  and  Horaley,  their  heirs  and 
ass^ns,  such  aocustcmied  recompense  for  digging  and 
breaking  the  ground  within  the  fields  and  territories  of 
Amble  aforesaid,  in  which  any  pit  or  pits  for  getting  of 
coal  should  thereafter  happen  to  be  sunk  and  wrought,  as 
formerly  had  been  usually  given  and  allowed  there  in  like 


Same  date. — ^Bargain  and  sale  enrolled,  between  Sir  W. 
Hewytt  and  Thomas  Hewytt  of  the  one  part,  and  Bichard 
Brown  and  Thomas  Palfirey  of  the  other  part,  (the  indenture 
referred  to  in  the  fourth  plea),  being  a  conveyance  to  Brown 
and  Palfirey  of  lands  and  tenements  in  Hauxley,  parcel 
of  the  premised  comprised  in  the  deed  of  the  8th  of  March, 
1629,  in  the  same  terms,  and  containing  the  same  reser- 
vation and  covenant,  as  the  conveyance  to  Lawson  and 
Horsley. 

1st  April,  1785. — ^Lease  firom  Lord  Montague  and  Sir 
Herbert  Mackworth,  lords  of  the  manor  of  Amble,  to 
John  Widdington,  (through  whom  the  plaintiff  claims  the 
closes  in  the  declaration  mentioned),  Edward  Cook,  and 
William  Smith,  of  all  the  coal  mines  and  seams  of  coal  be- 
bnging  to  the  lessors,  lying  within  and  und»  the  lands 
belonging  to  the  lessees  and  other  persons  named,  within 
the  townships  of  Amble  and  Hauxley,  in  the  parish  of 
Wirkworth  and  manor  of  Amble,  for  nine  years  firom  the 
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Arc*,  uf  PUat,  igt  of  May,  1785,  at  an  annual  rent  of  212.  ^b.,  on  condi* 
tion  that  they  should  not  try  for,  dig,  sink,  win,  or  work 
the  said  mines  or  seams  of  coal,  or  in  any  manner  impair 
or  liitniniali  the  same :  there  was  also  a  covenant  by  the 
lessees  to  the  same  effect. 

The  rent  reserved  by  the  said  last-mentioned  lease  was 
regularly  paid. 

The  defendant  did  all  the  acts  above  alleged  to  be  done 
by  him,  claiming  to  do  them  under  and  by  virtue  of  an 
agreement  between  Lady  Newburgh  and  the  defendant, 
and  Mr.  Thomas  Brown,  by  which  Lady  Newbui^h  agreed 
to.'grant  to  the  defendant  and  Brown  a  lease  for  a  term  of 
years  of  the  coal-mines  and  seams  of  coal  in  Amble  and 
Hauxley,  with  the  right  to  dig  pits,  and  wayleave  and 
stayleave,  and  all  other  rights  incident  and  appurtenant 
thereto. 

The  term  stayleave,  according  to  the  custom  and  under- 
standing of  miners  and  other  persons  conversant  with  coal- 
mines, means  a  right  in  the  coal-owner  of  having  a  station, 
where  he  may  deposit  his  coals  for  the  purpose  of  dispens- 
ing them  to  the  purchaser.  This  place  of  deposit  and 
vend  is  either  at  the  pit-mouth,  or,  when  detached,  it  is, 
in -the  case  of  land  sale  collieries,  at  some  station  by  a 
highway,  and,  in  the  case  of  sea  sale  collieries,  at  a  staith, 
trunk,  or  spout  in  some  navigable  water.  Wayleave  is 
the  privilege  of  crossing  land  for  the  supply  of  coals  to 
the  purchaser.  This  privilege  is  generally  the  subject  of 
detaOed  contracts,  specifying  the  particular  direction  and 
extent  of  the  wayleave,  and  there  is  no  usage  or  under- 
standing amongst  persons  conversant  with  coal-mines,  by 
which  to  interpret  the  extent  of  the  privilege,  when  con- 
ferred in  the  general  terms  used  in  the  deeds  above  set 
forth.  The  narrowest  enjoyment  of  a  wayleave  is  where 
the  sale  is  at  the  pit's  mouth,  and  the  purchasers  cross  to 
the  pit  with  their  carts  firom  the  highway.  Where  the  sale 
is  at  a  detached  station,  the  grantee  of  a  wayleave  generally 
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sends  coal  to  the  station  by  means  of  a  railway;  in  the  s^eh.  of  Pkat, 
ease  of  sea  sale  collieries  this  is  universally  the  mode  of  ' 

transit,  and  the  railway  is  laid  down  in  the  most  direct 
and  commodious  course  from  the  pit  to  the  place  of  ship- 
ment, for  which  the  coal-owner  can  obtain  leave  from  the 
land-owners,  without  regard  to  the  intervention  of  high- 
ways. 

Coab  have  formerly  been  wrought  for  land  sale  in  Am- 
ble and  Hauslqr,  and  for  the  supply  of  saltpans  estab- 
lished there,  and  there  are  old  shafts  within  those  town- 
ships; but  there  was  never  any  railway  connected  with 
these  workings,  neither  had  any  steam-engine  been  erected 
in  these  townships  for  colliery  purposes,  before  that  of  the 
defendant.  Railways  were  not  in  use  in  1630;  but  unless 
there  was  a  steam-engine  to  drain  the  pit  and  raise  the 
coal,  and  a  railway  and  staith  to  ship  the  coals  by  the 
lower  seams,  the  defendant's  coal-field  could  not  be  worked 
without  loss,  as  has  been  before  stated. 

The  plaintiff  contends,  that,  on  the  above  facts,  he  is 
entitled  to  a  verdict  upon  the  several  issues  raised  in  the 
cause.  If  the  Court  should  be  of  that  opinion,  the  verdict 
is  to  be  entered  accordingly,  otherwise  to  be  entered  as 
the  Court  may  direct.  The  defendant,  under  the  above 
drcnmstances,  contends,  that  he  is  justified  by  the  excep- 
tion or  reservation  in  the  before-mentioned  indentures,  or 
some  of  them,  in  making  the  railway  over  the  several 
closes,  and  in  doing  the  other  acts  in  working  the  coals  in 
Clark^s  South  Moor.  The  plaintiff  contends,  that  the  reser- 
vations or  exceptions  in  these  deeds  give  sufiicient  way- 
leave  to  the  nearest  highway,  in  the  direction  the  coals  are 
to  be  taken  from  the  pit,  for  the  conveyance  of  the  coals, 
and  no  further;  and  that  the  defendant  had  no  right  to 
make  this  railway  or  any  road-  over  the  highway  above 
mentioned,  through  the  lands  of  the  plaintiff  and  the  other 
persons ;  and  that  the  defendant  had  no  right  under  the 
deeds,  to  carry  the  coals  raised  in  Hauxley  ovor  Cuddy's 

VOL.  VI.  o  M.  w. 
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Ejick,  of  PieoM,  close  in  Amble,  or  to  make  a  railroad  over  that  close  for 
such  a  purpose.  Moreover,  the  plaintiff  contends,  that  the 
defendant  had  no  right  to  make  embankments,  or  cats,  or 
sever  the  fields  as  stated,  or  to  hiy  a  permanent  railway  as 
«done  by  the  defendant ;  and  that  the  defendant  had  no 
right  to  erect  a  steam-engine  and  engine-honse,  or  make 
the  pond,  or  the  other  erections  in  question. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  defendant,  to  any  and  what  extent,  has,  under  the  dr- 
cnmstances  above  mentioned,  exceeded  his  power  and  liber- 
ty :  and  the  damages,  if  any,  are  to  be  assessed  by  the 
arbitrator  according  to  the  opinion  of  the  Court,  and  the 
verdict  and  judgment  are  to  be  entered  up  in  pursuance 
thereof. 

The  case  was  argued  in  this  Term  by 

W.  JET.  Watwn  for  the  plaintiff. — ^The  main  question  in 
this  case  is,  whether,  under  an  ordinary  reservation  of  ''a 
wayleave  and  stayleave''  for  the  carriage  of  coal  firom  a 
mine,  a  right  to  cut  and  lay  down  a  railway  is  induded; 
that  being  a  species  of  way  which  was  not  in  use  at  the 
period  of  the  reservation.  The  recent  case  of  Doe  d.  fVaum 
V.  Horn  {a)  is  an  authority  to  shew  that  the  making  of  a 
railway  across  land  is  an  absolute  ouster  of  the  occupier  of 
the  land.  So,  where  under  a  lease  of  wayleave  for  the 
purpose  of  carrying  coals,  with  the  liberty  of  laying  wag- 
gon-ways over  certain  lands,  the  lessee  made  waggon-ways 
and  inclosed  them,  so  as  to  exclude  all  other  persons,  it 
was  held,  that  he  was  ratable  to  the  poor  for  the  ground 
so  inclosed,  as  having  the  exclusive  occupation  al  it.  Eex 
V.  Bell  {b).  Here  there  is  an  absolute  ouster  of  the  plain- 
tiff firom  his  rights  over  the  surface,  instead  of  the  mere  user 
of  an  easement,  consistently  with  his  enjoyment  of  the  sur- 
face.   In  Vin.  Abr.,  Chimin  Private,  (D.)  a>  it  is  said—''  If 

(a)  3  M.  fr  W.  3^0;  5  M.  &  W.  564.  (Q  7  T.  IL  598. 
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a  way  which  a  man  has  becomes  not  passable^  or  becomes  Bxeh,  of  piea§, 
very  bad  by  the  owner  of  the  land  tearing  it  up  with  his 
carts^  and  so  the  same  be  filled  with  water^  yet  he  which  has 
the  way  cannot  eUg  the  grownd  to  let  out  the  water^  for  he  has 
BO  interest  in  the  soil  /'  citing  Dike  and  Dunston^s  case  (a). 
Lord  Darcy  ▼.  Ashunth  (b)  was  an  action  by  the  assignee 
of  the  reversian  against  a  lessee  for  years,  under  a  lease 
ccmtaining,  among  the  general  words,  ''  boscis,  bosoomm 
▼enditionibns,  msgnis  arboribus,  mineris  carbonum/'  &c., 
far  waste  in  felling  oaks.  The  defendants  pleaded  that 
they  felled  those  trees  for  the  making  of  certain  utensils 
ia  and  about  certain  coal  mineSy  parcel  of  the  demise,  and 
without  which  they  could  not  dig  and  get  the  coals  out  of 
the  pits,  and  that  they  bestowed  the  said  trees  accordingly ; 
and  upon  demurrer,  the  Court  held,  ''that  the  lessor  did 
not,  by  implication  of  law,  by  leasing  the  coal  mines,  give 
power  to  fell  the  trees  fcnr  the  use  of  the  mines,  and  that 
the  rule  of  law,  that  the  grant  of  a  thing  carried  all  things 
without  which  the  thing  granted  could  not  be  had,  was  to  be 
understood  of  things  incident  and  directly  necessary."  Pit 
T.  Lady  Gaverinih  {c)  was  a  case  more  nearly  applicable  in 
its  circumstanoes  to  the  present.  There,  on  the  sale  of  a 
manor,  the  render,  one  Wray,  reserved  to  himself  and  his 
heirs  a  convenient  wayleave,  such  as  he  and  his  heirs  should 
think  proper,  for  the  carriage  of  coals  through  a  waste  with- 
in the  manor,  from  certain  coal  works  of  his  to  the  river 
Tyne.  An  invention  had  been  discovered  about  twenty 
years  before,  which  at  the  time  of  the  sale  had  come  into 
frequent  use  in  the  north,  of  making  waggon-ivays  for  the 
more  easy  carriage  of  coals,  which  was  done  ''  by  levelling 
ground  from  one  place  to  another,  and  then  laying  planks 
into  it,  for  making  a  more  easy  and  short  conveyance  of 
them/'  The  defendant,  the  lessee  of  some  coal  works  under 


(«)  Godb.  52,  pi.  e5.  (h)  Hob.  234. 

ifi)  1  Baraard.  318. 
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Exeh.  cf  PUat,  the  heiw  of  Wray,  by  virtue  of  the  power  in  the  reservation^ 


1840. 


made  a  waggon-way  for  her  coals,  npon  which  the  phiintiff 
Damo  filed  a  bill  against  her.  The  Lord  Chancellor  made  a 
KiNotcoTB.  decretal  order,  referring  it  to  the  Barons  of  the  Exchequer 
for  their  opinion,  whether  a  waggon-way  was  within  the 
reservation  of  a  wayleave;  and  they  ultimately  gave  their 
opinions  that  a  waggon-way  was  not  reserved.  Seliif  v« 
Adair  (a)  was  a  decision  directly  in  favour  of  the  plaintiff. 
In  that  case  the  Vice-Chancellor  held  that  a  railway  was 
not  comprehended  within  the  reservation  of  a  wayleave,  in 
a  grant  of  the  date  of  1680.  Senhouse  v.  Christian  {b), 
which  may  be  referred  to  on  the  other  side,  i&  inapplicable 
to  this  case.  There  the  party  had  granted  to  him  '^  a  firee 
and  convenient  way,  for  carts,  waggons,  wains,  and  other 
carriages,'^  over  a  slip  of  land  therein  mentioned,  with 
full  and  free  license  to  make  and  lay  causeways,  when  and 
so  often  as  there  shonld  be  occasion,  for  the  purpose  of 
carrying  (among  other  materials)  coals ;  and  it  was  held, 
that,  under  these  words,  he  had  a  right  to  lay  a  <'  framed 
waggon-way .^^  AsMurst,  J.,  there  says :  ''  Under  the  ori- 
ginal grant,  he  has  a  right  to  make  a  framed  waggon-way^ 
which  is  necessary  for  the  purpose  of  carrying  his  coals;  t^ 
being  in  the  contemplation  of  the  parties  at  the  time  of  making 
this  grant"  Gerrard  v.  Cooke  (c)  proceeded  upon  the  same 
principle,  that  the  grantee  was  entitled  to  all  privileges 
necessary  to  give  such  a  road,  as  it  was  the  intention  of  the 
parties  that  he  should  have.  That  principle  is  clearly  inap-  , 
plicable  to  the  present  case.  A  way  of  a  description  not 
known  at  the  time  of  the  grant  could  not  possibly  be  in  the 
contemplation  of  the  parties  to  it*  The  clause  for  compen- 
sation makes  it  dependent  upon  the  customary  payments 
before  made ;  but  none  had  been  before  made  in  respect  of 
a  railway ;  how  then  can  the  clause  now  be  made  to  apply 

ia)  A.  D.  1818,  not  reported.  (h)  1  T.  R.  560. 

(e)  2N.R.  109. 
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to  such  a  case  ?  [Lord  AHnger,  C.  B. — I  do  not  see  why^  Emck  of  pieai, 
if  the  party  has  the  right  of  way,  he  cannot  lay  down  iron  ^  ^  '  ^ 
Tails  upon  it.]  He  thereby  precludes  the  owner  of  the  land  Dand 
altogether  from  using  the  way,  except  with  carriages  of  a  kinoscotb. 
peculiar  construction ;  and  the  injury  to  the  land  is  greater 
and  more  permanent.  Further,  it  could  not,  at  the  time 
of  this  grant,  have  been  expected  that  the  grantor  should 
afterwards  purchase  other  land  for  the  purpose  of  carrying 
away  the  coal..  In  Com.  Dig.  Chemin,  (D.  5),  it  is  said : — 
''  If  a  feoffor  grants  a  way  from  D.  to  Blackacre,  and  the 
£eoffee  afterwards  purchases  lands  adjoining  to  Blackacre, 
he  cannot  justify  the  using  the  way  to  those  lands.''  HaweU 
V.  King  (a).  Harris  v.  Byding  {b)  is  an  authority  to  shew 
that,  under  a  reservation  of  coal  and  other  mines,  with 
liberty  of  ingress,  &c.,  to  get  the  mines,  all  that  the  party 
has  by  law  is  a  reasonable  mode  of  getting  the  mines,  not 
injuring  thereby  the  rights  of  the  owners  of  the  surface. 
The  defendants  here,  therefore,  had  no  right  to  erect  steam- 
engines  and  machinery,  to  make  cuttings  and  embank- 
ments, and  to  exclude  the  owner  of  the  soil  from  the  or- 
dinary occupation  of  it,  in  the  exercise  of  a  way,  which  is  a 
mere  easement  over  the  surface.  But  this  railway  is 
dearly  an  excess  of  the  powers  given  by  the  reservation, 
because,  at  all  events,  the  defendant  is  only  entitled  to 
cany  it  to  the  nearest  highway,  from  whence  he  has  the 
means  of  transporting  the  coals  otherwise.. 

Addison,  contra. — First,  a  right  to  make  railways  for  the 
carriage  of  the  coals  is  given  by  this  reservation,  without 
reference  to  the  intervention  of  highways.  Secondly,  the 
defendants  had  a  right  to  carry  the  coals  got  in  Hauxley 
over  Amble,  and  vice  versfi.  The  defendant  is  therefore 
entitled  to  a  verdict  on  the  issue  joined  on  the  third  plea, 
and  on  the  new  assignment  the  plaintiff  is  entitled  only  to 
nominal  damages. 

(a)  1  Mod.  J  90  (b)  5  M.  &  W.  60. 
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Bxeh,  of  Pkoip      It  ia  said  that  the  placing  of  the  rails  upon  the  way" 

'     in  question  was  an  eviction  of  the  plaintiff;  and  the  case 

dand        of  22^  y,  s^n  ^  ^f^  ^  slie^  dlu^l;  1^  railway  is  ratable, 

KiNoacoTfi.  as  being  in  the  exdnaive  occupation  of  the  proprietors. 
But  it  might  as  well  be  said  the  placing  of  pipes  under  the 
soil  by  a  water  company — ^which  also  are  ratable — would 
be  an  eviction  of  the  land-owner.  Doe  d.  JVawn  t.  Horn 
does  not  apply :  the  declaration  here  says  nothing  about 
any  expuUon  or  eviction  of  the  plaintiff.  The  authority 
died  from  Yin.  Abr.  applies  to  the  digging  of  trenches  to 
Ipt  off  water,  which,  unless  done  in  exercise  of  a  right  to 
repair,  (which  is  clearly  incident  to  a  right  of  way),  would 
not  be  within  the  grant ;  and  it  does  not  appear  from  the 
case  that  it  was  necessaiy  to  dig  trenches  in  order  to  re- 
pair the  way.  In  Pit  v.  Lady  Claverinih,  the  Court  could 
only  look  to  the  terms  of  the  reservation  itself,  in  which 
there  was  no  mention  of  waggon-ways;  and  it  does  not 
very  distinctly  appear  what  were  the  terms  of  the  deed,  or 
the  grounds  of  the  judgment.  As  far,  however,  as  it  is 
relied  upon  for  the  plaintiff,  it  is  inconsistent  with  Senhoufe 
V.  Christian,  The  case  of  Selby  v.  Adair,  when  carefolly 
examined,  is  rather  an  authority  to  shew,  that,  under  the 
grant  of  a  wayleave,  a  waggon-way  might  be  made.  [He 
then  entered  into  an  elaborate  examination  of  the  pleadings 
and  proceedings  in  that  case,  in  order  to  establish  this.] 

The  question  in  this  case  is,  in  truth,  nothing  but  a 
question  of  construction,  arising  on  the  face  of  these  deeds 
— viz.,  what  appears  from  them  to  have  been  the  intention 
of  the  parties  when  this  reservation  was  made.  The 
Court,  in  deciding  that  question,  wiU  look  to  all  the  sur- 
rounding circumstances,  and  construe  them  secundum 
subjectam  materiam.  Now  the  reservation  here  is,  first,  of 
very  extensive  mines;  secondly,  of  a  wayleave  and  stay- 
leave,  sufficient  for  all  the  purposes  of  the  enjoyment  of 
those  mines.  Whatever  is  necessary  for  the  fiiir  and  rea- 
sonable enjoyment  of  the  thing  excepted,  is  reserved  as 
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inddent  to  the  exception.  Such  is  the  general  principle  Breh.  rf  piea$, 
laid  down  in  Sheppard's  Touclistone  (a) :— "When  any  ^  ^^^'  ^ 
thing  is  granted^  all  the  means  to  effect  it^  and  all  the  i>ami> 
fruits  and  effects  of  it,  are  granted  also,  and  shall  pass  in-  Kinoicote. 
elusive  together  with  the  thing,  by  the  grant  of  the  thing 
itself,  without  the  words  cum  pertineniiU,  or  any  such  like 
words.  Cuicunque  aliquid  conceditur,  oonceditur  etiam 
et  id  sine  quo  res  ipsa  non  esse  potuit/^  [Parke,  B. 
— ^Under  that  rule  things  necessary  only  are  granted :  the 
case  is  not  so  strong  in  your  &vour  as  where  the  wc»d  sttf- 
ficient  or  eanvement  is  used.]  The  same  principle  is  pro- 
pounded in  1  Saund.  822,  b.,  and  2  Bol.  Abr.  N.,  pi. 
1,  2,  3,  There  are  many  cases  illustrative  of  this  general 
principle.  Thus,  in  Roberta  v.  Karr  (i),  where  A.  granted  to  . 
B.  land  of  unequal  width,  described  as  abutting  on  a  road 
on  his  own  soil,  which  in  the  broadest  part  of  it  did  abut 
on  that  road,  but  in  the  narrowest  part  was  separated  from 
it  by  a  narrow  strip  of  the  grantor's  land — it  was  held,  that 
the  grantor  and  those  claiming  under  him  were  concluded 
from  preventing  the  grantee  from  coming  out  into  the  road 
over  this  strip  of  land :  that  after  the  description  given 
by  him  in  the  deed,  he  could  not  be  allowed  to  say  that  the 
land  on  which  it  abutted  was  not  the  road.  In  Morris  v. 
Edginffton  (c),  a  lessee  demised  a  messuage,  consisting  of 
two  parts,  separated  by  an  intervening  reserved  gateway 
and  yard,  subjected  only  to  a  specific  right  of  way  for  the 
lessee  to  a  third  building,  for  a  specific  purpose  only.  The 
reservation,  strictly  interpreted^  would  have  precluded  the 
lessee  from  all  access  to  the  one  part,  which  was  accessible 
only  by  crossing  the  yard  in  one  of  two  directions,  the  one 
by  entering  it  from  the  back  part  of  the  residue  of  the  de-< 
mised  premises,  the  other  and  more  convenient  way  by 
entering  it  from  the  pubHc  street,  through  the  reserved 
gateway.     It  was  held,  that  the  lessee  was  entitled  to  the 

(a)  P.  89.  (6)  1  Taunt  495.  (c)  3  Taunt.  24. 
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Sx^  9f  P{9aB,  latter  way,  through  the  gateway  and  across  the  yard. 
^^^'  Mantfield,  C.  J.,  there  says :— '<  It  would  not  be  a  gmt 
stretch  to  call  that  a  necessary  way,  without  which  the 
most  convenient  and  reasonable  mode  of  enjoying  the  pre- 
mises could  not  be  had/'  Hodgmm  ▼.  Field  {a)  is  a  reiy 
strong  case  to  illustrate  the  principle  before  stated.  Tbere, 
A.  and  B.  being  severally  seised  of  parcels  of  woody  ground, 
and  B,  having  other  lands  adjoining  to  his  woody  ground, 
and  intending  to  make  a  colliery  under  his  ground,  A. 
granted  to  B.,  his  heirs  and  assigns,  liberty  for  him  and 
them  to  carry  up  a  sough  or  drain  through  A/s  woody 
ground  into  B/s  woody  ground,  and  to  make  two  little 
sough  pits  in  A/s  woody  ground  for  the  more  easy  and 
safe  carrying  up  the  tail  of  the  sough,  one  of  which  was  to 
be  covered  in  forthwith,  and  the  other  way  to  be  kept  open 
for  examining  the  sough,  so  long  as  was  necessary  for  that 
purfKMie,  and  no  longer.  It  was  held,  that,  by  this  grant, 
the  liberty  of  making  sough  pits  at  any  time  afterwards, 
while  the  object  of  the  grant  remained,  being  necessary 
for  the  purpose  of  repairing  the  sough,  passed  as  incident 
thereto.  In  Gerrard  v.  Cooke  (i),  A.  granted  to  B.,  his 
heirs  and  assigns,  occupiers  of  certain  houses  abutting  on 
a  piece  of  land  about  eleven  feet  wide,  which  divided  those 
houses  firom  another  house  belonging  to  A.,  the  right  of 
using  the  said  piece  of  land  as  a  foot  or  carriage  Way,  to- 
gether with  "  all  other  liberties,  powers,  and  authorities, 
incident  or  appurtenant,  needfol  or  necessary,  to  the  use, 
occupation,  or  enjoyment  of  the  said  road,  way,  or  pas- 
sage.^'  It  was  held,  that,  under  these  words,  B.  had  a  right 
to  put  down  a  flagstone  upon  this  piece  of  land,  in  front 
of  a  door  opened  by  him  out  of  his  home  into  it.  [Alder- 
9m,  B. — Suppose  the  way  granted  were  across  a  ploughed 
field,  would  the  grantee  in  such  case  have  a  right  to  lay 
down,  a  flagstone  ?]     Yes,  if  it  were  necessary  for  the  con- 

(a)  7  Ewt,  613.  (6)  2  N.  R.  109. 
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vement  mamtenanoe  of  the  road  in  such  a  state  as  that  he  BmK  ef  PUot, 
might  go  over  it.  It  was  found  in  that  case  that  the  road  ..  ^^*  . 
might  be  used  without  the  flagstone^  though  not  so  i^and 
oonyeniently.  In  Alwm  ▼•  Fentan  {a),  where,  in  a  prirate  KiMatcors. 
act  of  parliament,  for  inclosing  the  waste  lands  of  a  manor, 
there  was  a  reservation  to  the  lord  and  his  assigns  of  all 
mines,  &c.,  ''together  with  all  convenient  and  necessary 
ways,  8cC;  then  already  made  or  thereafter  to  be  made,  and 
liberty  of  laying  waggon-ways,  be,,  at  lus  and  their  firee 
will  and  pleasure,  and  to  do  all  such  other  works,  acts,  and 
things  as  might  be  necessary  or  convenient  for  the  fiiU  and 
complete  enjoyment  thereof,  in  as  full,  ample,  and  bene- 
ficial a  manner,  as  if  that  act  had  not  been  made :''  it  was 
held,  in  an  action  of  trespass  against  the  assignee  of  the 
lord,  for  laying  a  waggon-way  over  one  of  the  allotm^ts 
in  an  improper  direction  and  manner,  that  the  question 
to  be  decided  by  the  jury  was,  whether  the  waggon- 
way  had  been  laid  in  such  a  direction  as  a  person  of  rea- 
sonable skill  would  have  selected,  and  whether  the  mode 
adopted  was  such  as  a  prudent  person  would  have  adopted 
if  he  had  been  making  the  road  over  his  own  land.  That 
case  shews,  that  whatever  be  the  right  reserved,  the  party 
is  authorized  to  exercise  it  in  the  most  reasonable  and  con- 
venient manner.  In  the  present  case,  if  the  defendant  is. 
to  be  confined  to  a  way  to  these  highways,  leading  only 
from  one  vill  to  another,  the  reservation  will  become  futile. 
The  case  of  the  Earl  of  Cardigan  v.  Amntoffe  {b)  is  an  ad- 
ditional authority  to  the  same  effect.  In  Senhouse  v. 
Christum  (c),  Ash/mrst,  J.,  states  the  question  to  be,  whe- 
ther, under  the  general  grant  for  the  purpose  of  carrying 
coals,  the  party  ''has  not  a  right  to  make  any  such  way  z& 
is  necessary  for  the  carrying  of  that  commodity?  There 
are  no  great  collieries  in  the  northern  part  of  the  king- 
dom, where  they  have  not  those  firamed  waggon-ways ;  and 
the  case  itself  expressly  states,  that  the  defendant  cannot 

(fl)  1  B.  atC.  195.     (A)  2  B.  &  C.  197 ;  3  D.&  R.  414.     (c)  1  T.  R.  560. 
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Bteh.  iff  Pkn,  so  commodiously  enjoy  this  way  in  any  other  manner. 
Therefore,  under  the  original  grant,  he  has  a  right  to  make 
a  firamed  waggon  way,  which  is  necessary  for  the  purpose 
of  carrying  his  coals/'  Tet  it  appeared  that  this  kind  of 
waggon-way  had  been  introduced  into  use  since  the  date 
of  the  grant  in  that  case  (1722). 

•  But  further,  there  is  in  these  deeds  a  compensation 
clause,  which  may  well  apply  to  the  making  of  the  roads 
in  question;  and  the  case  states  that  the  defendant  lias 
offered  to  make  full  compensation.  The  covenant  by 
Hewytt  is,  ^'  that  he,  lus  heirs  and  assigns,  shall  give  and 
yield  to  [the  grantees],  their  heirs  and  assigns,  such  accns* 
tomed  recompense  for  digging  and  breaking  the  ground  in 
the  fields  and  territories  aforesaid,  in  which  any  pit  or  pits 
for  getting  of  coal  should  thereafter  happen  to  be  sunk  and 
wrought,  as  formerly  had  been  usually  given  and  allowed  in 
like  cases/'  This  may  well  apply  to  all  injury  done  by 
digging  for  any  purpose  connected  with  the  getting  or 
conveyance  of  the  coal,  in  any  part  of  the  land  where  there 
are  pits.  It  is  necessary  to  dig  in  order  to  make  ways, 
and  the.  owner  of  the  land  would  surely  be  entitled  to  com- 
pensation for  the  damage  so  done.  The  true  construction 
is,  to  give  compensation  for  digging  or  breaking  the 
groimd,  not  only  for  the  purpose  of  opening  pits,  but  for 
every  thing  incidental  to  the  use  of  them. 
.  Then  the  defendant  is  entitled  to  a  verdict  on  the  third 
plea.  The  case  indeed  finds,  that  no  coals  have  been  ac- 
tually got  by  the  defendant  in  Amble;  but  the  road 
might  nevertheless  be  made  for  the  purpose  of  carrying 
away  coal  got  in  Amble.  Then  as  to  the  new  assignment 
to  the  fourth  plea ;  it  states  only  that  the  trespasses  were 
committed  ''on  other  and  different  occasions,  and  to  a 
greater  extent  than  was  necessary,  and  for  other  and  dif- 
ferent purposes,  and  on  other  parts  of  the  close''  than 
those  mentioned  in  the  plea.  The  plaintiff  thereby  disputes 
only  that  the  railway  is  properly  made,  and  does  not  raise^e 
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question  whether  any  railway  conld  be  made.     The  plain-  &»*•  4  ^'m*, 
tiff,  therefore^  is  at  all  events  entitled,  on  this  issue,  only  to 
nominal  damages,  it  not  being  suggested  that  any  real 
damage  or  injury  has  been  sustained  by  any  improper  mode 
of  making,  or  any  improper  direction  of,  the  railway. 

Watson^  in  reply. — ^First,  as  to  the  question  on  the  new 
assignment.  The  plaintiff  is  entitied  to  recover,  on  that 
issue,  damages  in  respect  of  all  the  acts  done  by  the  de^ 
fendant  beyond  what  he  had  a  right  to  do  by  virtue  of  the 
reservation  in  the  grant.  The  new  assignment  necessarify 
admits  the  right  to  make  ways  for  carrying  the  coals,  but 
allegea  that  the  defendant  has.  gone  to  a  greater  extent 
thanwasnecessaryfor  the  exercise  of  the  right  reserved.  It 
is  altogether  exctss;  which  could  not  have  been  shewn  on 
a  traverse  of  the  right  alleged  in  the  plea. 

The  plaintiff  is  equally  entitled  to  judgment  on  the 
tbird  plea.  One  purpose  only  is  alleged  in  it  for  the 
making  of  the  railway — ^viz.,  to  carry  away  caah  got  in 
Amble.  The  defendant  had  no  right,  therefore,  to  lay 
down  a  way  because  he  may  hereafter  get  them;  and  there 
is  nothing  in  the  case  from  which  to  infer  any  present  in* 
tention  in  the  defendant  to  get  the  coals  in  Amble.  Nor 
has  he  any  right  to  carry  coals  got  in  Amble  through 
Hauxley.  The  reservation  is  of  the  mines  of  coal  within 
the  territories  of  Amble  thereby  granted,  with  a  way  to  and 
from  these  mines — ^i.  e.  through  the  territories  of  Amble. 
That  deed  contains  no  mention  whatever  of  Hauxley;  and 
the  case  finds  that  there  are  mines  of  coal  in  each  manor. 

It  is  not  necessary  to  dispute  the  inferences  which  have 
been  drawn  from  the  cases  cited  on  the  other  side ;  but 
they  have  no  application  to  the  present.  The  question 
here  is,  has  a  party,  under  a  reservation  made  in  1680,  a 
right  to  lay  down  a  railway — a  modem  discovery,  and 
whereby  the  land  is  actually  severed,  and  the  owner  ex- 
cluded?   Could  the  defendant,  under  this  reservatioiv 
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&M*.  9i  PU0»t  daim  a  right  to  make  a  canal^  or  a  tunnel?  The  term 
'^  wayleaye'^  is  used  to  express  a  right  of  way  over  the  sur^ 
face,  which  shall  leave  the  owner  the  foil  enjoyment  of  the 
soil,  subject  only  to  that  easement.  He  has  a  right  to  ob- 
tain the  produce  of  the  land  firom  the  way  itself.  But 
here  he  is  wholly  excluded — ousted,  according  to  the  deci- 
sion in  Doe  d.  Wawn  t.  Horn,  his  fields  severed  into  por- 
tions, and  the  communication  between  them  taken  away.. 
With  regard  to  the  compensation  clause,  that  clearly  does 
not  apply  to  the  making  of  a  way,  but  only  to  the  digging 
and  breaking  the  ground  for  the  purpose  of  making  pits, 
and  in  which  the  pits  are  made:  there  is  no  reference 
whatever  in  the  covenant  to  the  wayleave,  although  it  had 
previously  been  expressly  reserved.  Besides,  the  daose 
refers  to  an  ''  accustomed  recompense ;''  and  at  that  time 
it  was  not  necessary,  nor  had  ever  been  customary,  to  cut 
the  ground  in  order  to  make  a  way ;  there  were  then  none 
but  land  sale  collieries,  and  all  the  old  workings  are  close 
to  the  highway.  In  the  case  of  Morris  v.  Edgingion,  the 
lease  was  construed  with  reference  to  the  particular  words 
employed  in  it,  and  to  the  state  of  things  at  the  time  it 
was  made.  Here,  it  is  clear  that  at  the  time  of  the  deed 
the  parties  never  contemplated  a  railway.  In  Hodgeon  v. 
Field,  the  sough  pits  were  absolutely  neoessaiy  for  the 
enjoyment  of  the  right  granted.  Gerrard  v.  Cooke  is 
subject  to  the  same  observation.  In  Ab9on  v.  FetUon,  the 
words  in  which  the  reservation  was  framed  were  of  the 
most  general  and  ample  kind — ^it  included  ''  all  convemeid 
and  necessary  way8>  then  already  made  or  ttiereafter  to  be 
nrnde/^  and  ''the  liberty  of  laying  waggon- ways,  &€.,  at 
his  and  their  free  will  and  pleasure,  and  to  do  oA-  such 
other  works,  &c.,  as  might  be  necessary  or  cowoenient 
for  the  full  and  complete  enjoyment  thereof.^'  That 
clearly  comprehended  ways  then  in  use,  or  afterwards  to  be 
invented.  In  Senhoiuae  v.  Christian,  again,  the  case  is  put 
upon  the  ground,  that  it  was  in  the  contemplation  of  the 
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fHurties  at  the  time.  But,  at  all  erents,  tbe  rigbt  can  only  A^i.  rf  Pb««, 
be  to  cairry  to  the  place  at  which  the  defendant  has  an    ^  *^* 
outlet  for  the  ooala — ^ria.,  to  the  highway. 

Cur.  adv.  vult. 

On  a  snbsequent  day  in  the  Tenn,  the  judgment  of  the 
Court  was  delivered  by 

Parke,  B. — ^In  this  case,  which  was  argued  a  few  days 
ago,  the  Court  were  satisfied  that  the  plaintiff  was  entitled 
to  recover,  but  delayed  giving  their  judgment,  in  order  to 
look  more  attentivdy  into  the  pleadings,  and  to  ascertain 
exactly  for  what  trespasses  the  plaintiff  was  entitled  to 
compensation. 

We  entertained  no  doubt  but  that,  under  the  exception  of 
the  deed  of  1630  of  the  mines  of  coab  in  Amble,  with  the 
reservation  of  ''  sufficient  wayleave  and  stayleave,  to  and 
from  the  said  mines,  with  liberty  of  sinking  and  digging 
of  pit  and  pits,''  no  easements  were  reserved,  except  for  the 
purpose  of  getting  the  coals  under  the  lands  conveyed;  or 
at  all  events  the  coals  within  the  territories  of  Amble 
(whether  the  easements  extended  to  the  latter^  it  is  not 
necessary  to  decide).  In  like  manner,  the  easements  re* 
served  by  the  deed  of  the  same  date,  in  respect  of  the  coala 
in  Hanxley,  could  be  exercised  in  respect  of  those  coal* 
only.  It  is  impossible  that  the  Court  can  give  these  deeds 
an  effect  greater  than  the  words  are  calculated  to  oonlrey^ 
in  consequence  of  the  contiguity  of  the  two  townships,  and 
the  circumstances  that  the  coah  in  each  were  part  of  the 
same  mineral  field.  It  therefore  follows^  that  every  tres-^ 
pass  committed  in  Amble,  for  the  purpose  of  cotiveying 
coals  got  in  Hauxley,  was  unjustifiable,  and  the  plaintiff  ia- 
entitled  to  recover  for  them;  he  is  therefore  entitled  to  a 
compensation  for  every  part  of  the  railroad  in  Amble,  and. 
for  the  trespasses  in  carrying  the  Hauxley  coals  alimg  it. 
The  third  plea,  which  justifies  these  trespasses  under  the 


196  CASKS   IN    T&S   fiXCHSQUER, 

Bteh.  rf  PUatf  deed  of  1630,  on  which  iasae  was  taken,  must  be  fonnd  fo^ 
^^^  the  pUiintifF;  as  the  allegation  in  that  ple%  that  it  was 
convenient  and  necessary  to  make  a  road  or  way  in  tfa^ 
doses  in  Amble,,  at  the  time  token  it  was  made,  to  convey 
coals  got  in  Amble,  was  not  proved.  The  second  plea, 
founded  on  a  supposed  manorial  custom,  as  also  the  special 
plea  to  the  first  new  assignment,  were  also  unsupported 
by  the  evidence. 

It  remains,  therefore,  to  consider,  for  what  trespasses  in 
Hauxley  the  plaintiff  is  entitled  to  recover. 

Those  complained  of  are,  first,  the  making  a  steam* 
engine,  and  pond  for  supplying  it,  and  engine-house,  and 
buildings  ;  secondly,  the  making  a  framed  railroad  of  iron 
on  stone  pillars  or  sleepers,  from  the  pit  in  Hauxley  direct 
to  the  boundary  c^  Amble,  to  communicate  thence  with 
the  river  Coquet,  with  ditches  and  wooden  rails  on  each 
side,  embracing  a  width  of  thirty-five  feet,  and  the  con- 
struction of  embankments,  and  cutting  the  sdl,  in  order 
to  make  a  level  railroad.  Thirdly,  the  making  embank- 
ments and  cuttings  in  two  other  fields,  for  a  railroad,  which 
was  abandoned. 

It  will  be  proper  to  take  the  several  heads  of  damage  in 
their  order.  First,  as  the  coals  in  all  the  seams  are  ex- 
oqited,  and  a  right  to  dig  pits  for  getting  those  coals 
reserved,  all  things  that  are  "  dqiending  on  that  right,  and 
necessary  for  the  obtaining  it,''  are  reserved  also,  according 
to  the  rule  in  Shejqpard's  Touchstone,  100.  Consequently, 
the  coal-owner  had,  as  incident  to  the  liberty  to  dig  pits, 
tibe  right  to  fix  such  machinery  as  would  be  necessary  to 
drain  the  mines,  and  draw  the  coals  from  the  pits.  The 
case  finds  that  the  steam-engine  which  was  erected,  was 
necessary  for  the  winning  and  working  the  lower  seams, 
which  are  the  principal  seams  in  that  coal  field ;  and  there- 
fore the  drfendant  had  a  right  to  erect  it. 

The  pond  for  the  supply  of  the  engine,  and  the  engine- 
house,  semi  to  have  bem  necessary  accessaries  to  sudi  an 
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€i^me^  and  were  therefore  lawfully  made ;  but  whetiier  the  ^^  •/  P^^> 
dieds  were,  is  not  stated;  and  if  there  be  a  question  as  to     ^  '  ^ 

them,  the  arbitrator  may  determine  it.  It  may  not  be  im-  ^*^^^ 
proper  to  obserre,  that  a  compensation  seems  to  us  to  be  Kimobcoti. 
due  for  the  iiquiy  to  the  soil  by  making  these  adjuncts  to 
the  pity  the  steam-engine,  and  its  accessaries,  as  well  as  for 
digging  the  pits  themselves,  under  the  provision  in  the 
deed  of  1630;  whether  there  is  any  due  for  the  railroad,  ii 
doubtfol. 

The  second  head  of  damage  is  the  construction  of  the 
railway  to  the  boundary  of  Amble — ^the  inclo»ng  it,  and 
the  cutting  the  soil. 

Upon  referring  to  the  fourth  plea,  and  the  new  assign-^ 
ment  upon  it,  (for  it  is  not  traversed),  it  appears  to  us  that 
it  is  not  open  to  the  plaintiff  to  contend  in  this  action,  that 
some  species  of  railroad  made  with  stone,  iron,  itnd  wood, 
was  not  convenient,  proper,  and  necessary,  imder  the  terms 
of  the  Preservation;  nor  that  it  was  not  necessary  to  cut 
the  soil  for  the  purpose  of  making  it  level,  and  to  make  a 
mound  or  embankment.  These  facts  are  all  averred  in  the 
plea,  and  are  not  traversed;  and  the  effect  of  the  new  as« 
signment  is,  not  strictly  to  admit  the  truth  of  these  facts, 
but  to  withdraw  them  entirely  from  consideration  as  the 
subject  of  the  action,  and  to  preclude  the  plaintiff  from 
eomplaining  of  them :  and  the  true  grounds  of  complaint 
are  to  be  sought  in  the  explanation  of  the  declaration  con- 
tained in  the  new  assignment.  These  are  for  trespasses  on 
other  occasions,  of  which  the  special  case  supplies  no 
proof--*aiid  for  tre^assing  to  a  greater  extent  than  was 
necessary  for  exerdsing  the  reserved  rights,  and  in  parts  of 
the  close  where  there  was  no  right  of  wayleave. 

This  renders  it  necessary  to  look  at  the  facts  found  in 
the  case,  to  ascertain  whether  the  railroad  was  constructed 
in  a  direction,  or  in  a  manner,  unauthorized  by  the  reser- 
vation. 

This  reservation  is  to  be  construed,  according  to  the 
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jBfdb.  9f  Ptea$9  tvle  laid  down  in  Sbeppard's  Touchstone^  100,  in  the  Bame 
'  wayaaagrant  by  the  owner  of  the  soil  of  the  like  libertiea: 
''for  what  will  pass  by  words  in  a  grant,  will  be  excepted  by 
like  words  in  an  exception/'  Now  the  reservation  is  of  the 
right  to  dig  a  pit  or  pits,  (which  pits  are  mentioned  in  the 
compensation  danse  to  bd  such  as  may  thereafter  higgpen 
to  be  sunk),  and  of  sufficient  wayleave  and  stayleave,  con^ 
nected  with  those  pits.  There  is  no  doubt  that  tiie  ob-* 
ject  of  the  reservation  is  to  get  the  coals  beneficialfy  to  the 
owner  of  them,  and  therefore  it  should  seem,  that  there 
passes  by  it  a  right  to  such  a  description  of  wayleave^  and 
in  such  a  direction,  as  will  be  reasonably  mffident  to  en- 
able the  coal-owner  to  get,  from  time  to  time,  all  the  seama 
of  coal  to  a  reasonable  profit ;  and  therefore  the  owner  is 
not  confined  to  such  description  of  way  as  is  in  use  at  the 
time  of  the  grant,  and  in  such  a  direction  as  is  then  con- 
venient. 

Adopting  this  rule  of  construction,  the  question  is,  whe- 
ther the  direction  or  mode  of  construction  of  the  railroad 
were  reasonably  sufficient  for  the  purpose  of  getting  the 
8rd  seam  of  coal,  in  a  manner  beneficial  to  the  ooal- 
owner. 

Upon  the  facts  found  in  the  case,  we  have  some  little 
difficulty  in  determining  these  questions  satisfactorily. 

It  is  found,  ''that  without  a  railway^  shipmetU,  the 
lower  seams  could  not  be  worked  without  loss,  as  b^lare 
Hated;'*  and  the  statement  before  made  is,  "  that  £30,000 
was  expended  on  the  steam-engine,  Jcc.,  and  that/iw*  that 
eapemUttare  there  could  be  no  adequate  return,  unless  by 
the  profits  from  an  export  trade."  If  it  is  meant  (as  proba- 
bly it  was)  that  this  sum  was  necessarily  expended,  in  order 
to  work  the  lower  seams  in  a  reasonably  beneficial  man- 
ner, and  therefore  that  a  railway  for  shipment  was  neces- 
sary for  the  fair  working  of  those  seams,  we  cannot  say 
that  there  has  been  anything  improper  in  the  direction  or^ 
mode  of  construction  of  the  railway.    Hie  direction  was 
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proper  in  constracting  a  railway  for  shipment^  though  it  Bgtk.  ^  jpi^ 
lead  to  a  place  where  the  defendant  was  a  trespasser^  inas*     w  ^^*   . 
mndi  as  it  was  convenient  for  the  purposes  of  the  coal-mine,        ^'^^^ 
which  was  the  meaning  of  the  reserration,  and  which  is  the     Kimoscoti. 
only  thing  to  be  looked  to  in  constming  it;  and  whether 
die  defendant  would  be  liable  to  make  amends  for  wrong- 
fid  acts  in  constructing  the  railroad  in  anothw  part  of  the 
same  line,  does  not  appear  to  be  material^  so  long  as  the 
ndlroad  remains  unobstructed^  and  capable  of  being  used 
in  that  phice.  The  true  question  is^  whether  the  entire  rail- 
road is  convenient :  whaoi  it  is  obstructed^  (as  it  may  be  by 
the  owner  of  the  soil  in  Amble),  and  ceases  to  be  passable, 
it  will  be  no  longer  convenient  for  the  purposes  of  the 
mineoy  and  the  part  in  Hauxley  will  not  be  lawfully  used. 
The  direction  tiierefore  was  proper.    Nor,  upon  the  sup- 
position that  a  railway  for  shipping  was  necessary,  can  we 
say  there  was  any  excess  in  the  mode  of  construction;  for 
the  case  finds  that  the  railroad  has  been  judiciously  de- 
signed and  constructed;  that  no  unnecessary  ground  has 
been  taken,  or  injury  been  done  in  making  it.    llie 
fences  and  ditdies  to  the  railway  do  not  appear  to  have 
been  found  by  the  arbitrator  to  be  necessary,  and  there- 
foie  in  respect  of  those  the  plaintiff  is  entitled  to  recover. 

These  observations  will  enable  tiie  arbitrator  to  assess 
the  compensation. 

The  only  remaining  head  is,  the  damage  by  the  partial 
oonstruetion  of  the  abandoned  railroad.  The  defendant 
has  by  his  conduct  shewn,  that  a  railway  in  that  direction 
was  imnecessary,  and  the  plaintiff  is  entitled  to  recover 
tot  the  damage  occasioned  by  it 

Judgment  finr  the  plaintiff  accordingly. 


VOL.  VI.  r  M.  w. 
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^IteA.  tf  Pitas, 

^^^-    ^  HXBBLEWHITE  V.  M'MoKTNE. 

The  Brighton  AsSUMPSIT.— The  declaration  stated,  that  on  the  10th 
Viet  c.  cxiz.  f.  of  September,  1838,  it  was  agreed  by  and  between  the 
the'<»?veyance  P^«"*tifF  and  defendant  in  manner  following:  that  is  to 
of  •hare*  to  be  gay,  that  the  defendant  had  that  day  purchased  from  the 
ly  ftamped,  to  plaintiff  fifty  shares  in  the  Brighton  Railway  Company^  to 
hands  and  teaU  ^^  transferred  and  delivered,  and  paid  for,  on  or  before  the 
Th^'luSr^Sl  1st  day  of  March,  1839,  or  at  any  intermediate  date  that 
terwardf  caiu     the  defendant  might  require  them,  by  paying  the  plaintiff 

the  inatniment   i.       . ,  . ,     ,  «  «  •  t        «* 

a  "deed  or  con-  for  the  said  sharcs  at  par  per  share,  together  with  all 
"?e^*^of  Miel)*  ^^*^  ^^^  might  have  been  paid  on  the  same  by  the  plain- 
JHwy*hl"li'  ^'*  *^®  plaintiff  thereby  binding  himself,  his  heirs,  exe- 
conveyance  cutors,  and  assigns,  to  execute  to  the  defendant,  or  his 
to^tufy^Uie'  nominee  or  nominees,  a  legal  transfer  of  the  said  shares, 
Swrf^^and**^  for  which  the  defendant  was  to  make  payment  to  the 
therefore  that     plaintiff  on  or  before  the  Ist  day  of  March,  1839 :  and  it 

an  inBtrument 

of  transfer  of  was  understood  and  agreed,  that  the  defendant  should  be 
cuted'by^the  entitled  to  all  ucw  shares  that  might  accrue  or  be  appro- 
proprietor  of      priated  to  the  holder  of  the  said  fifty  shares :  it  was  also 

such  shares,         *  ■' 

with  the  name  agreed,  if  the  payment  were  not  made  on  the  1st  day  of 
hi  blank' anT*^  March,  1839,  that  the  plaintiff  reserved  full  power  to  re- 
hiWhe  pTain-  *®^  *^®  ^^^  ^  *^^®«  **  *^®  defendants  cost  and  risk, 
tiff,  by  whom,  on  claiming  from  him  any  deficiency,  or  accounting  to  him 

thesaleofsuch     ^  °  ,  ,         ^  .   ^  .  •'^  ,  ,°    , 

shares  to  the      for  any  surplus  that  might  arise  from  the  sale  thereof. 
defendants  ^    ^^  declaration  then,  aft;er  an  averment  of  mutual  pro- 
8ertedls*the'      ^^^^f  alleged,  that  the  defendant  did  not  require  the  said 
purchaser,         fifty  shares  to  be  transferred  and  delivered  to  him  at  any 
time  before  the  said  1st  day  of  March,  1839,  and  that  no 
new  shares  had  accrued  or  been  appropriated  to  the  holder 
of  the  said  fifty  shares,  before  the  resale  thereof  therein- 
after mentioned.    It  then  averred,  that  on  the  said  1st 
day  of  March,  and  from  thence  to  the  i^sale  thereof  by 
the  plaintiff  thereinaft:er  mentioned,  he  the  plaintiff  was 
ready  and  willing  to  transfer  and  deliver  the  said  fift;y 
shares  to  the  defendant,  if  the  defendant  would  then  have 
paid  for  the  same;  of  which  the  defendant  during  all  that 
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time  had  notice :  and  then^  to  wit^  on  the  said  Ist  day  of  K*eh.  «/  PUat, 
March  in  the  year  aforesaid,  he  the  plaintiff  offered  the    ^  ^^^*  ^ 
defendant  to  execute  to  the  defendant,  or  any  nominee  or    Hib»lbwbitb 
nominees  of  the  defendant,  a  legal  transfer  of  the  said     m'Morinb. 
shares,  on  payment  by  the  defendant  for  the  said  shares 
according  to  the  said  agreement,  &c. :  but  the  defendant 
did  not  nor  wonld,  then  or  at  any  time  before  the  said 
time  of  reselling  the  same  thereinafter  mentioned,  accept 
and  pay  for  the  said  shares,  but  altogether  refdsed  so 
to  do;  whereupon  the  plaintiff,  after  the  said  1st  day  ci 
March,  and  after  such  refusal  and  nonpayment  by  the  de- 
fendant, to  wit,  on  the  6th  day  of  March  in  the  year  afore- 
«dd,  resold  the  said  shares,  and  upon  such  resale  there  was 
a  deficiency  and  loss  to  the  plaintiff  of  2562.  68,,  of  which 
the  defendant  afterwards,  to  wit,  oh  &c.,  had  notice,  &c. 
&c.  [aUeging  nonpayment  of  that  sum].    There  was  also 
a  count  on  an  accoimt  stated. 

.  Pleas — first,  non  assumpsit;  secondly,  (as  to  the  first 
count),  that  the  plaintiff  was  not  ready  and  willing  to 
transfer  and  deliver  the  said  fifty  shares  to  the  defendant, 
if  the  defendant  would  have  paid  for  the  same,  nor  did 
the  plaintiff  offer  to  the  defendant  to  execute  to  the  de- 
fendflcnt,  or  any  nominee  or  nominees  of  the  defendant, 
a  legal  transfer  of  the  said  shares,  on  such  payment  as  in 
the  said  first  count  in  that  behalf  mentioned,  in  manner 
and  form,  &;c. ;  thirdly,  that  at  the  time  of  making  the 
supposed  agreement  in  that  count  mentioned,  or  at  any 
time  between  that  day  and  the  said  1st  day  of  March,  the 
plaintiff  was  not  the  proprietor  of  the  said  fifty  shares  in 
that  count  mentioned,  or  of  any  of  them,  nor  had  he  good 
right  or  title  to  execute  a  legal  transfer  of  such  shares,  or 
of  any  of  them,  according  to  the  said  agreement  in  that 
behalf;  concluding  with  a  verification;  fourthly,  as  to  the 
breach  in  the  first  count  lastly  mentioned,  that  the  plaintiff 
did  not  resell  the  said  shares  or  any  part  of  them,  in  man<^ 
ner  and  form,  &c. ;  and  fifthly,  as  to  the  same  breach,  that 

\ 
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jSwA.  ^  Pitas,  upon  the  supposed  resale  tiiere  was  not  a  deficiency  and 

^     ^'  ^    losSf  in  manner  and  form  as  in  that  count  alleged,    lliere 

HiBBLBWHiTB  ^as  a  sixth  plea,  which  was  disposed  of  on  demurrer  (a). 

M'MoRiNB.         The  phiintifF  joined  issue  on  all  the  above  pleas  but  the 

thirds  and  to  that  replied,  that  on  the  1st  of  March,  the 

plaintiff  was  the  proprietor  of  the  said  shares,  and  then 

had  good  right  and  title  to  execute  a  legal  transfer  tibereof : 

on  which  also  issue  was  joined. 

At  the  trial  before  Qumey,  B.,  at  the  Middlesex  Sittings 
after  Triniiy  Term,  1889,  the  following  appeared  to  be  the 
fSsMsts  of  the  case. 

On  the  10th  of  September,  1838,  the  plaintiff  and  a 
Mr.  Sheldon  each  sold  to  the  defendant,  through  their 
broker,  Mr.  John  Gfolding,  fifty  shares  in  the  London  and 
Brighton  Railway.  The  defendant  signed  the  following 
written  contract : — 

''Mr.  Hibblewhite,  Liverpool,  10th  Sept.  1888. 

Sir, — I  have  this  day  purchased  from  you  fifty  shares 
in  the  Brighton  Railway  Company,  to  be  transferred,  deli* 
vered,  and  paid  for  on  or  before  the  1st  day  of  Mardi, 
1839,  or  at  any  intermediate  date  that  I  may  require 
them,  by  paying  you  for  the  said  shares  at  par  per  shar^ 
tc^ther  with  all  calls  that  may  have  been  paid  on  the 
same :  you  hereby  binding  yourself,  your  heirs,  execntora^ 
and  assigns,  to  execute  to  me,  or  to  my  nominee  or 
nominees,  a  legal  transfer  of  the  said  shares,  for  which  I 
am  to  make  payment  to  you  on  or  before  the  1st  day  of 
Marchi  1839.  It  is  understood  and  agreed,  that  I  shall  be 
entitled  to  all  new  shares  that  may  accrue  or  be  appropri* 
ated  to  the  holder  of  the  said  fifty  shares.  It  is  also 
agreed,  if  the  payment  be  not  made  on  the  1st  day  of 
March,  1889,  that  you  reserve  full  power  to  resell  the  said 
fifty  shares  at  any  cost  and  risk,  claiming  from  me  any  de- 
ficiency, or  accounting  to  me  for  any  surplus,  tiiat  may 
arise  from  the  resale  of  them. — ^I  am,  &c 

''Witness,  J.  Found.  Obobgb  M'Mobinb.'' 

(a)  5  M.  ^  W.  462. 
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At  the  time  of  entering  into  this  contract,  the  plaintiff  jem*.  4  pim«, 
vas  not  himself  the  proprietor  of  any  shares  ^  but  on  the     >   ^*  ^ 


12th  September  he  went  into  the  market^  and  purchased,  Hibblbwbite 
through  a  shorebroker,  100  shares,  at  12».  6</.  discount,  to  MiftoaiirB. 
be  defiyered  to  him  on  the  15th  of  December  following. 
On  that  day  the  plaintiff  received  100  certificates  for 
shares,  in  the  form  given  by  the  act  of  Parliament,  1  Vict. 
c.  cxix^  s.  140,  in  the  name  of  Bichard  Williams  Pritchard, 
numbered  from  81.625  to  81.784,  together  with  three 
transfers  from  Pritchard,  with  blanks  left  for  the  pur- 
diaser's  name,  the  consideration,  and  the  date ;  one  for 
forty  shares,  Nos.  from  81.626  to  81.674  inclusive;  ano- 
ther for  forty,  from  81.675  to  81.714;  and  the  third  for 
twenty,  from  81.715  to  81.784  inclusive.  The  foUowix^  is 
%  copy  of  one  of  these  transfers : — 

''  London  and  Brighton  Bailway  Company. 
'*  I,  Bichard  Williams  Pritchard,  of  Liverpool,  in 
consideration  of  the  sum  of  ,  paid  to  me  by 

of  ,  do  hereby  assign 

and  transfer  to  the  said  twenty  fifty 

pound  shares,  numbered  81.715  to  81.784  both  inclusive, 
of  and  in  the  undertaking  called  the  London  and  Brighton 
Bailway,  to  hold  unto  the  said 

executors,  administrators,  and  assigns,  subject  to  the  se- 
veral conditions  on  which  I  held  the  same  immediately 
before  the  execution  hereof;  and  I,  the  said 

do  hereby  agree  to  accept  and  take  the  said 
sliares,  subject  to  the  conditions  aforesaid.  As  witness  our 
hands  and  seals  this  day  of  in  the 

year  of  our  Lord,  one  thousand  eight  hundred  and  thirty. 

**  Signed,  sealed,  and  delivered  by 
the  said  B.  W.  Pritchard,  in  the 
presence  of 
''  BiCHABD  Cobb,  1,  Dale-street. 

"  B.  W.  Pritchard,  (L.  S.) 
''Signed  (L.  S.)*' 


204.  CASES   IN   TH£   EXCHEQUER^ 

Ejteh.  ^  PUat,      Between  the  date  of  tbe  agreement  and  tbe  Ist  of  March 
1940 
-     ^  '  -    fQllowin^,  two  calls  of  £3  each  became  due,  which  were  not 

HiBBLBWHiTE  paid  bj  the  plaintiff;  but  eridence  was  g;iven  of  a  verbal 
M*MoRiiiE«  agreement  on  the  part  of  the  defendant,  that  the  plaintiff 
should  not  be  required  to  pay  up  the  intermediate  calls^ 
but  that  he  the  defendant  would  prefer  taking  the  shares 
at  their  i»ice  before  payment  of  those  calls.  On  the  Jst 
March,  transfers  executed  by  Pritcbard,  as  above  set  forth, 
were  produced,  by  the  plaintiff's  broker  to  the  defendant, 
and  he  offered  to  fill  up  the  blanks  for  the  name  of  the 
transferee,  with  the  name  of  the  defendant  or  his  nominee^ 
on  the  defendant's  paying  the  agreed  price.  The  defendant^ 
however,  refused  to  accept  the  shares;  whereupon  they 
were  resold  by  the  plaintiff  at  the  then  market  price,  and 
the  present  action  was  brought  to  recover  the  sum  of  256/.- 
2«.  6d.  and  interest,  being  the  difference  between  that  and 
the  price  at  par  per  share. 

For  the  defendant  it  was  objected,  first,  that  the  plaintiff, 
was  not  entitled  to  recover,  inasmuch  as  he  was  incapable 
on  the  1st  of  March  of  making  a  good  conveyance  of  the 
shares  to  the  defendant,  Pritchard  being  then  the  proprietor 
of  them,  and  not  the  plaintiff;  secondly,  that  the  convey-, 
ance  was  invalid  by  the  157th  section  of  the  act  of  Parlia- 
ment, the  calls  due  before  the  1st  of  March  not  having 
been  previously  paid;  and  thirdly,  that  the  conveyance 
tendered  to  the  defendant  was  void  at  common  law,  the 
name  of  the  transferee  not  having  been  inserted  in  it  at 
the  time  of  its  execution  by  Pritchard.  On  all  or  some  of 
these  grounds  it  was  insisted  that  the  defendant  was  en- 
titled to  a  verdict  on  the  second  and  third  issues.  The 
learned  Judge  overruled  the  objections,  and  a  verdict  was 
taken  for  the  plaintiff  for  the  amount  claimed. 

In  Michaelmas  Term,  Alexander  obtained  a  rule  nisi  for 
a  new  trial,  on  the  grounds  above  mentioned;  against 
which,  in  the  same  term^ 
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CressweU  and  Cowling  shewed  cause  (a).     [The  argu- 
ments on  the  two  first  points  are  omitted^  as  the  judgment 


(o)  The  followiDgare  the  clauses 
of  the  act  of  Parliament,  which  are 
material  to  this  case : — 

Sect  140. — ^The  said  company 
shall,  and  they  are  herehy  required, 
at  their  first  or  some  suhsequent 
general  meeting,  and  afterwards 
fiom  time  to  time,  to  cause  the 
names  of  the  several  corporations, 
and  the  names  and  additions  of  the 
several  persons,  who  shall  then  he, 
or  who  shall  from  time  to  time 
thereafter  become  entitled  to  shares 
in  the  said  undertaking,  with  the 
number  of  shares  to  which  they  are 
respectively  entitled,  and  also  the 
proper  number  by  which  eveiy 
share  shall  be  distinguished,  to  be 
£urly  and  distbctly  entered  in  a 
book  to  be  kept  by  the  said  com- 
pany, and  after  such  entry  made  to 
cause  the  conmion  seal  to  be  afiSxed 
thereto;  and  the  said  company 
shall,  firom  time  to  time,  cause  a 
a  certificate  or  ticket,  with  the  com- 
mon seal  of  the  said  company  affix- 
ed thereto,  to  be  delivered  to  every 
such  proprietor  on  demand,  speci- 
fying the  share  or  shares  to  which 
he  is  entitled  in  the  said  undertak- 
ing,  such  proprietor  paying  to  the 
said  company  the  sum  of  two  shil- 
lings and  sixpence,  and  no  more,  for 
every  such  certificate  or  ticket;  and 
such  certificate  or  ticket  shall  be 
admitted  in  all  courts  whatever  as 
primft  facie  evidence  of  the  title  of 
such  respective  proprietors,  their 
successors,  executors,  administra- 
tors, or  assigns,  to  the  share  or 
shares  therein;  but  the  want  of 
snch  certificate  or  ticket  shall  not 
binder  or  prevent  the  proprietor  of 


any  of  the  said  shares  from  selling 
or  disposing  thereof:  and  such  cer- 
tificate or  ticket  may  be  in  the 
words  or  to  the  effect  following: 
(that  is  to  say), 

"London  and  Brighton  Railway 
Company : 
"  Number  — 

<'  These  are  to  certify  that  A.  B. 
of  is  the  proprietor  of 

the  share  (or  shares)  number 
of  the  London  and  Brighton  Rail- 
way Company,  subject  to  the  rules 
and  regulations  and  orders  of  the 
said  company. 

*<  Given  under  the  common  seal 
of  the  said  company,  the  day 
of        in  the  year  of  our  Lord    ." 

Sect.  155.— It  shall  be  lawful 
for  the  several  proprietors  of  the 
shares  of  the  said  undertaking,  and 
their  respective  executors  and  ad- 
ministrators, and  successors,  to  sell 
and  dispose  of  any  shares  to  which 
they  shall  be  entitied  therein,  sub- 
ject to  the  rules  and  conditions 
herein  mentioned,  and  the  form  of 
conveyance  of  shares  shall  be  in 
writing  duly  stamped,  and  may  be 
in  the  following  words,  or  to  the 
like  effect,  varying  the  names  and 
descriptions  of  the  contracting  par- 
ties, as  the  case  may  require:  (that 
is  to  say), 

"  I,  A.  B.,  of  in  consider- 

ation of  the  sum  of  paid  to  me 
by  C.  D.  of  do  hereby  assign 

and  transfer  the  said  C.  D.  share 
(or  shares),  numbered  of  and 
in  the  undertaking  called  'The 
London  and  Brighton  Railway,' 
to  hold  unto  the  said  C.  D.,  his  ex* 
ecutors,  administrators,  and  assignS| 


1840. 
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MtfcL  «/  Pkoit  of  the  Court  pfoeeaded  vapoa  fhe  hat  only.}    The  quBtion 
-  is,  wliedier  tbe  tranafiBor  exaoated  bjr  tiie  original  bolder, 

H»BLBWBi«K  Fritchard,  in  blank,  was  capable  of  being  used  as  a  con- 
M'MoRiNB.  yeyance  of  these  shares  bjr  the  plaintiff  to  the  defendant 
It  is  contended,  l^at  a  deed  executed  in  blank  is  void,  and 
cannot  be  used  as  an  instniment  of  transfer  to  a  purchaser, 
by  afterwards  inserting  his  name.  But  first,  this  instrument 
is  not  a  deed.  All  that  is  required  bjr  the  156th  aeddon  of 
the  statute  is,  that  the  form  of  conveyance  of  shares  shall 
be  ''  by  writing  duly  stani^ed.''  There  is  nothing  to  re- 
quire an  indenture.  There  are,  indeed,  subjoined  to  the 
form  of  conveyance  there  given,  the  words  ''as  witness  our 
hands  and  sedk^*  &c.:  but  an  instrument  under  seal  is  not 


(or  successors  and  assigns),  subject 
to  the  several  conations  on  which 
I  held  the  same  immediately  before 
the  execution  hereof,  and  I  the 
said  C.  D.'  do  hereby  agree  to  accept 
and  take  the  said  share  (or  shares) 
talject  to  the  conditions  aforesaid, 
as  witness  our  hands  and  seals,  the 
day  of  ."  And  on  every  such 
sale  the  deed  or  conveyance  (being 
exeaited  by  the  seller  and  pur- 
chaser) shall  be  kept  by  the  said 
company,  or  by  the  secretary  or 
clerk  of  the  said  company,  who 
shall  enter  in  some  book  to  be  kept 
for  that  purpose  a  memorial  of  such 
transfer  and  sale,  and  indorse  the 
entry  of  such  memorial  on  the  said 
deed  of  sale  or  transfer,  for  which 
entry  and  indorsement  the  sum 
of  two  shillings  and  sixpence,  and 
no  more,  shall  be  paid  to  the  said 
company ;  and  the  said  company,  or 
the  said  secretary  or  clerk,  is  hereby 
required  to  make  such  entry  or  me- 
morial accordingly,  and  on  demand 
to  make  an  indorsement  of  such 
transfer  on  the  certificate  of  each 
share  so  sold,  and  deliver  the  same 


to  the  purchaser  lor  his  secotdy, 
for  which  indorsement  no  more 
than  two  shillings  and  sixpence 
shall  be  paid;  and  such  mdon^- 
ment,  being  signed  by  the  said  se- 
cretary or  clerk,  shall  be  considered 
in  eveiy  respect  tiie  same  as  a  new 
certificate :  and  until  saeh  memoiial 
shall  have  been  made  and  entered 
AS  before  directed,  the  seller  of  such 
share  shaD  remain  fiaUe  for  all  fu- 
ture calls,  and  the  purchaser  riisll 
have  no  part  or  share  of  the  profits 
of  the  said  undertaking,  nor  any  in- 
terest in  respect  of  such  share  paid 
to  him,  nor  any  vote  in  respect 
thereof  as  a  proprietor  of  the  said 
undertaking.'* 

Sect  157. — ^No  person  or  corpo- 
ration shall  sell  or  transfer  any 
share  which  he  or  they  shall  pos* 
sess  in  the  said  undertaking,  sfier 
any  call  shall  have  been  made  for 
any  sum  of  money  in  respect  of 
such  share,  unless  he  or  they  at  the 
thne  of  such  sale  and  transfer  shall 
have  paid  the  full  sum  of  mon^ 
which  shall  have  been  called  for  in 
respect  of  such  share. 
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neeesaaiily  a  deedf-'^^rea  tnppomigit  to  be  imperative  by  '^m^  nf  Pf^f 
the  statute  to  affix  a  aealj  all  that  is  said  being  that  the  -  ^  '  - 
iMtnunent  "xqbj  be  in  the  Mowing  irords,  oriotAeKke  Hibblbwhi» 
effect^'  It  ia  called,  in  other  parta  of  the  clanae,  the  deed  u<Mouiib. 
or  ecmveftmee"  and  -''the  deed  of  sale  or  tnaaaSer"  It  ia 
aabmitted,  however^  that  if  it  be  in  writing,  and  atamped, 
that  ia  atiictly  sufficient  to  satisfy  the  requisitions  of  the  sta- 
tute. No  deiiTerj  is  required.  To  whom,  indeed,  could  it 
be  delirered?  Ndther  of  the  parties  who  are  to  seal  it  ia 
to  have  an  intereat  in  it;  it  is  to  be  kept  by  the  company 
or  tiieir  officer*  There  may  be  a  binding  contract  under 
aeal,  vithoat  delivery;  but  the  instrument  ia  not  a  deed 
wiQiout  it.  Warranta  of  attom^,  awards,  ftc.,  are  under 
seal,  but  are  not  therefore  neoeasazily  deeds.  It  is  dear  the 
aeUer  oonld  never  mean  to  deliver  this  instrument  absolutely 
mitil  it  were  also  delrvered  by  tiie  purchaser ;  he  would  not 
partwiih  hia  interest  until  he  had  a transfereewhowas  bound 
by  the  contract.  Delivery,  therefbre,  cannot  be  necessary 
in  order  to  make&e  inatrument  effectuaL  Nor  are  any 
Bfttesting  witnesaea  required.  There  is  no  difficulty  as  to 
the  stamp ;  that  is  required  only  for  the  purposes  of  evi* 
deaoe,  and  may  be  subsequently  affixed  on  payment  of  the 
penalty;  but  the  inatrument  is  mlid as  a  tranafer  without 
it.  Many  inatruments  which  derive  efficiency  from  the 
sealing,  aa  a  writ,  may  be  sealed  in  blank,  and  filled  up 
afterwaida.  That  is  always  the  case  wilJi  respect  to 
aul^Msnaa.  So,  mercantile  contracts  are  frequently  signed 
in  Uank,  and  when  afterwards  filled  up,  become  valid  and 
effective  inatruments.  Bilk  of  exchange  accepted  in 
blank,  upon  a  blank  stamp,  may  be  afterwards  filled  up 
to  the  amount  of  the  stamp  (a).  So  here,  the  signature  of 
the  proptietor  i&  an  authority  to  the  bearer  of  the  instru- 
ment to  fill  it  up  at  any  time  with  any  name  he  thinks  fit. 
It  is  more  hke  a  warrant  of  attorney,  authorizing  another 

(a)  See  per  Trndal,  C.  J.,  in  SehuUz  v.  AiUey,  2  Bing.  N.  C.  553. 
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Exch.  tf  pum,  party  to  be  substituted  as  the  purchaser.   A  d66d  wonldnot 
K  ^'   ^    have  been  necessary  for  this  purpose  at  common  law;  and 

HiBBLBWHiTE  tho  CouTt  wlU  uot,  uulcss  compelled^  construe  the  statute 

M'HoRiNE.    80  as  to  make  it  necessary.    All  that  is  required  is,  that 

the  Company  may  have  possession  of  a  document  signed 

and  sealed  by  both  parties,  to  shew  their  assent  to  the 

transfer. 

But,  secondly,  supposing  that  this  instrument  is  to  be 
considered  strictly  as  a  deed,  yet  a  deed  executed  in  blank, 
and  delivered  to  A.,  to  be  by  him  handed  over  to  the  party 
who  is  to  be  benefited  by  it  on  performance  of  a  certain 
act,  when  so  handed  over  by  A.,  is  a  good  and  valid  in- 
strument in  law.  Texira  v.  Evans  (a)  is  precisely  in  point. 
There  the  defendant,  wanting  to  borrow  £400,  or  so  much 
of  it  as  his  credit  should  be  able  to  raise,  executed  a  bond, 
with  blanks  for  the  name  and  sum,  and  sent  an  agent  to 
raise  money  on  the  bond.  The  plaintiff  lent  £200  on  it, 
and  the  agent  accordingly  filled  up  the  blanks  with  that 
sum  and  the  plaintiff^s  name,  and  delivered  the  bond  to 
him.  On  non  est  factum  pleaded.  Lord  Mansfield  held  it 
a  good  deed.  \Parke,  B. — ^Does  it  appear  whether  the 
agent  was  authorized  by  power  of  attorney?]  No;  but 
such  authority  would  not  be  requisite  to  enable  him  to 
deliver i  although  it  would  be  to  sign  or  seal :  Shep.  Touchst. 
57.  The  passage  in  Buller^s  Nisi  Prius,  267,  where  it  is 
sidd  that  *^  if  there  be  blanks  left  in  an  obligation  in 
plac^  material,  and  filled  up  afterwards  by  assent  of  par- 
ties, yet  is  the  obligation  void,  for  it  is  not  the  same  oon^ 
tract  that  was  sealed  and  delivered,''  is  not  warranted  by 
the  authority  there  referred  to,  of  Pigofs  case  (i),  as  stated 
in  2  Bx)l.  Abr.  29>  pi.  2, 8.  That  authority  refers  to  an  inter- 
lineation without  the  privity  of  the  obligor.  In  Hudson  v. 
Eevett  (c),  where,  in  a  deed  of  conveyance  to  trustees  for 

(a)  Cited  in  Master  v.  MtUer,       (6)  11  Rep.  27. 
1  Anstr.  228.  (c)  5  Bing.  269;  2  M.  &  P.  663. 
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the  benefit  of  creditors,  the  particulars  of  whose  demands  Ex^  rf  Pieoi, 
were  stated  in  the  deed,  a  blank  was  left  for  one  of  the  '  ^ 

principal  debts,  the  amount  of  which  was  not  exactly  as*  Hibblewbits 
certained  at  the  time  of  the  execution  of  the  deed  by  the  M'Moeinb. 
debtor,  but  the  blank  was  filled  up  the  next  day  in  the 
presence  and  with  the  assent  of  the  defendant,  it  was  held 
that  the  deed  was  valid  notwithstanding.  Deeds  of  ar« 
rangement  with  creditors  are  always  left  blank  as  to  the 
creditors,  who  afterwards  sign.  So,  in  the  deeds  of  settle- 
ment of  joint  stock  companies,  blanks  are  left  for  such 
parties  as  may  come  in*  Markham  v.  Gona$ton  (a)  is  an 
authority  to  the  same  effect  as  Huebon  v.  Reveti,  and  is 
inconsistent  with  the  unqualified  dictum  of  Mr.  Justice 
Buller.  In  Jenninga  v.  Bragg  (6),  where  a  disseisee  out  of 
possession  made  a  lease  for  years,  and  delivered  it  as  an 
escrow  to  a  stranger,  recommending  him  to  enteor  on  the 
land,  and  then  to  deliver  it  as  his  deed,  who  did  it  accord* 
mgly,  Andenon^  J.,  said  it  was  a  good  lease,  for  it  was  not 
his  deed  until  the  second  delivery,  at  which  time  he  had 
good  light  and  power  to  let  it.  There  the  execution  and 
delivery  are  treated  as  one  whole  transaction,  consisting  of 
several  parts*  BayUy,  J.,  takes  the  same  view  in  Doe  d. 
Lewis  V.  Bingham  (c),  holding  a  deed,  whereby  a  mortgagee 
conveyed  to  a  mortgagor,  and  the  latter  reconveyed  to 
trustees  for  securing  an  annuity,  as  ^'  one  entire  trans* 
action,  operating,  as  to  the  different  parties  to  it,  from  the 
time  of  the  execution  by  each,  but  not  periEect  till  the  exe- 
ctttioii  by  all  the  conveying  parties/'  and  therefore  that 
any  alteration  made  in  the  progress  of  such  taransaGtion^ 
stilLleft  the  deed  valid  as  to  the  parties  previously  exe- 
cutii^  it,  provided  it  did  not  alter  their  situation.  The 
same  doctrine  is  laid  down  in  Murray  v.  Earl  qf  Stirir  {d), 
and  Mat9on  v,  Bootii  {e).    Jjx  England  y.  Roper  (/),  it  was 

(a)  Cro.  Eliz.  627 ;  Moore,  547.      (d)  2  B.  &  Cr.  83 ;  3  D.  &  R.  678. 
(6)  Cro.Eli2.446 ;  3  Bulttr.  215,      (e)  5  M.  &  Sel.  223. . 
(c)  4  B.  &  Aid.  675.  (/)  1  Stsrk.  Rep.  304. 
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jem*.  ^  M«,  beld,  thaty  in  proving  the  mecation  of  a  bond,  it  is  not 
^   ^^'  ^    necessary  that  the  attesting  witness  should  be  able  to 
HiBBLBWHiTB  stato  that  the  blanks  were  filled  up  at  the  time  of  ezeca- 
M^MoRiNE.    tion.    Lord  fflendoroif^rA  says,  '^  K  the  defendant  has  been 
foolish  enough  to  sign  in  blank,  he  mnst  take  the  conse- 
quences/^   This  is  notj  in  truth,  the  aUeroHon  of  a  deed, 
but  the  perfecting  of  one  which  was  incomplete  before. 

Alexander  imd  TomJinBon,  contra. — ^First,  this  instm- 
ment  is  a  deed.  All  the  terms  of  the  statute  evidentlj 
contemplate  a  deed.  It  speaks  of  a ''  deed  or  conv^ance,'' 
which  conv^ance  must  therefore  be  by  deed.  So,  of  a 
'^  deed  of  sale  or  transfer,''  t.  e.  "of  sale  or  of  transfer/' 
A  deed  would  be  required  at  common  law  for  the  assign* 
ment  of  these  shares,  which  are  merely  choses  in  action. 
Where  a  phuntiff  declares,  that  by  certain  articles  of  agree- 
ment which  he  brings  into  Court,  "  sealed  with  the  seal  of 
the  defendant"  &c.,  it  was  agreed  so  and  so — ^that  is  a 
good  declaration  in  covenant.  The  argument,  that  a  mn- 
tual  delivery  would  be  requisite  in  this  case,  applies 
equally  to  all  cases  of  deeds  containing  mutual  covenants. 
This  is,  no  doubt,  a  deed  from  both  parties  to  the  Com- 
pany, but  also  from  the  one  party  to  the  other,  for  the  pur- 
pose of  passing  the  interest  in  the  shares.  The  Company's 
being  a  party  is  rather  an  additional  reason  for  requiring 
a  deed,  in  order  to  lay  the  transferee  under  more  stringent 
obligations  by  means  of  covenants. 

Assuming,  then,  that  this  instrument  is  a  deed,  it  was 
void  by  reason  of  the  non-insertion  of  the  defendant's 
name,  at  the  time  of  its  execution  by  Fritchard.  It  is  a 
general  rule  of  law,  that  a  deed  cannot  be  altered  in  a 
material  part  after  its  execution :  Com.  Dig.  Fait,  (F.  1), 
Pigofs  case  (a),  Markham  v.  G(maBton{b).  [Parke,  B.— 
This  is  not  the  case  of  an  aUeraiion.']  In  Powell  v.  Ih/ffic)^ 

(a)  11  Rep.  27.  (6)  Cro.  Eliz.  626. 

(e>  3  Campli.  181. 
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it  was  held  that  a  bail-bond  executed  before  the  conditioii  ^^ek.  ^  Fkn^ 
was  filled  in,  was  void.  In  Wwh»  y.  MaiUardei  {a),  it  was  ^  ^^*  ^ 
held  to  be  a  good  defence^  upon  non  est  factnmi  to  an  ac-  Hibblbwritb 
tion  of  covenant  on  articles  of  agreement,  whereby  die  H'Momnb. 
defendant  bonnd  himself  to  deliyer  to  the  plaintiff  bys 
certain  day,  "  the  whole  of  his  mechanical  pieces,  a$  per 
Mchedule  a$me:ted/*  to  shew  that  the  schedule  was  not  an- 
nexed at  the  time  of  the  execution,  although  it  was  sub- 
scribed and  annexed  immediately  afterwards,  by  the  agent 
of  both  parties,  but  after  one  of  them  had  left  the  room. 
There  the  deed  contemplated  the  addition  of  the  schedule, 
and  yet  the  Court  held  that  it  could  not  be  added  after 
execution.  There  are,  however,  two  classes  of  cases  in 
which  deeds  have  been  held  good,  notwithstanding  an 
alteration  or  subsequent  addition:  the  one,  where  the 
alteration  does  not  affectthe  other  party  to  the  deed ;  such 
are  those  of  Doe  d.  Lewis  t.  Bitijfham  (6),  and  Hail  r. 
Chtmdlese  (c).  In  those  cases  the  other  party  was  bene*' 
fited  rather  than  injured  by  the  alteration.  Such  alM> 
is  the  case  where  the  name  of  an  additional  obligor  is 
added  to  a  bond  after  its  execution  by  the  obligee,  who 
thereby  obtains  a  greater  security  (d).  The  second  dass 
of  cases  is,  where,  at  the  time  of  the  execution,  there  is 
something  which  cannot  be  ascertained,  and  is  therefore  to 
be  fiUed  up  afterwards.  To  this  class  belongs  the  case  of 
Hadion  r.  Eevett,  and  deeds  of  composition  with  creditors : 
see  Johnson  r.  Baker  (e).  Theare  the  deed  becomes  cam* 
pkte,  on  the  assent  of  the  parties  to  the  alteration,  by  re- 
delivery* These  cases  do  not,  however,  go  so  Ceut  as  to  per- 
mit the  name  of  a  purchaser  to  be  inserted  at  any  time 
after  execution.  Texira  v.  Evans  was  only  a  Nisi  Prius 
case,  and  the  report  of  it  is  short  and  unsatisfactory :  but 
if  it  be  an  authority  for  the  plaintiff,  it  stands  alone,  and 

(a)  14  East,  568.  (d)  Zoueh  v.  Clay,  2  Lev.  30 ;  1 

(6)  4  B.  &  AW.  672.  Ventr.  185. 

(e)  4  BiDg.  133 ;  12  Mom,  316.         (e)  4  B.  ft  Aid.  440. 
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Bxck.  of  Pkat,  is  irreoondlable  with  the  other  decisions.      There^  how- 
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'  ^    ever,  it  was  one  entire  transaction^  and  the  deed  was  not, 


HiBBLEWHiTE  as  hcrc,  to  be  transferred  firom  one  to  another,  and  filled 
M'MoRiNB.     up  bj  anybody.     If  this  be  good,  a  conveyance  of  land 
might  be' executed  in  blanks  and  filled  up  by  any  one. 

Cur.  adv.  vult. 

In  this  Term,  the  judgment  of  the  Court  was  delivered  by 

Parke,  B. — ^In  tiiis  case,  which  was  argued  last  Tenn, 
upon  shewing  cause  against  a  role  for  a  new  trial,  we  are 
of  opinion  that  the  role  must  be  made  absolute. 

It  was  an  action  brought  by  the  plaintiff  to  recover  da* 
mages  for  not  accepting  and  paying  for  fifty  shares  in  the 
Brighton  railroad;  which,  by  the  contract,  were  to  be 
transferred,  delivered,  and  paid  for,  on  or  befi:)re  the  Ist 
of  March,  1839,  or  at  any  intermediate  date,  that  the  de- 
fendant might  require  them,  by  paying  for  them  at  par, 
together  with  all  calls  that  might  have  been  paid  on  the 
same,  the  plaintiff  binding  himself  to  execute  to  the  de- 
fendant, or  his  nominee,  a  legal  transfer  of  the  shares,  on 
or  before  the  1st  of  March. 

The  declaration  avers,  that  on  the  1st  of  March,  the 
plaintiff  was  ready  and  willing  to  trimsfer  the  shares,  if  the 
defendant  would  have  paid  for  the  same;  and  offered  to  the 
defendant,  or  any  nominee  of  the  defendant,  a  legal  trans* 
fer.  This  averment  was  traversed  in  one  plea,  and  in  ano« 
ther  it  was  pleaded,  that  at  the  time  of  the  agreement,  or 
on  the  Ist  March,  or  between  those  times,  the  plaintiff 
was  not  the  proprietor  of  the  shares,  nor  had  he  good  right 
or  title  to  execute  a  legal  transfer  6f  such  shares,  according 
to  the  agreement. 

The  replication  states,  that  on  the  1st  March,  the  plain- 
tiff was  the  proprietor  of  the  shares,  and  then  had  good 
right  and  .title  to  execute  a  legal  transfer  thereof. 
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The  question  for  consideration  arises  on  those  two  pleas*  EmH.  0/  PUat, 
Upon  one  or  both,  the  title  of  the  plaintiff  to  make  the     .   ^^*  ^ 
transfer  may  be  questioned.     It   is  not  material  upon   Uiraf.BWHiTE 
which :  but  there  seems  no  doubt  but  that  it  arises  on  the     m'Morinjb. 
traverse  of  the  readiness  to  convey,  which  must  involve  a 
capacity  to  do  so,  as  there  is  no  other  averment  in  the  de- 
claration, which  expresses  or  implies  that  the  plaintiff  had 
a  title  to  convey  on  the  1st  of  March.    It  appeared  on 
the  trial,  that  between  the  date  of  the  agreement  and  the 
Ist  of  March,  some  instalments  became  due,  which  the 
plaintiff  did  not  pay;  and  on  the  1st  of  March,  (before 
which  day  the  defendaat  had  not  desired  any  transfer),  the 
plaintiff's  broker,  who  had  purchased  fifty  shares  from  one 
Pritchard,  produced  to  the  defendant  a  conveyance  exe- 
cuted by  Pritchard,  of  these  shares,  with  a  blank  for  the 
name  of  the  transferee,  and  offered  to  fill  it  up  with  that 
of  the  defendant  or  his  nominee,  on  the  defendant's  paying 
the  price.    The  defendant  refused  to  do  so.    The  plaintiff 
sold  the  shares,  and  the  action  was  brought  for  the  dif- 


The  objections  to  the  plaintiff's  recovering  were,  1st,  that 
he  was  incapable  of  conveying  on  the  1st  of  March,  because 
Pritchard  was  then  the  owner,  and  not  the  plaintiff;  2ndly, 
that  the  conveyance  was  invalid  by  the  express  provisions 
of  the  Brighton  Railway  Act,  1  Vict.  c.  cxix,  sect.  157,  as 
the  calls  due  before  that  date  were  not  paid;  and  Srdly^ 
that  the  conveyance  tendered  waa  void  at  common  law,  as 
there  was  a  blank  in  it  for  the  name  of  the  transferee. 

It  is  unnecessary  for  us  to  give  any  opinion,  except  upon 
the  last  of  these  objections ;  but  it  may  not  be  improper 
to  observe,  that  there  is  great  weight  in  the  first,  because 
the  defendant  has  bargained  for  a  conveyance  from  the 
plahdifff  which  must  be  intended  to  be  a  conveyance  in 
the  statutory  form;  and,  consequently,  for  the  implied 
coYexiuit  of  the  plaintiff  for  titie,  and  Pritchard's  implied 
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Arcft.  tf  Pteib  ocnrenant  is  not  the  same  tluiiK.    The  last  ofajectioii.  how- 
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^  '  '  ever^  we  are  all  of  opinion,  mnat  prerail. 
HiBBLBWHiTt  The  second  objection,  which  would  otherwise  hare  been 
M'MoBiHB.  Tolid,  has  been  waiyed,  as  it  appeacs  on  the  evidenoe  at 
the  trial,  that  the  defendant  agreed  that  the  plaintiff 
should  not  pay  the  intermediate  instalments;  and,  as  tiie 
contract  with  respect  to  shares  of  this  description  is 
not  required  bj  the  Statute  of  Frauds  to  be  in  writings 
since  they  are  neither  an  interest  in  land,  nor  goods  and 
merdiandizes,  there  might  be  a  waiver  by  parol.  As  there 
was  such  a  waiver,  the  only  objection  would  be  to  the 
statement  of  the  contract  in  the  declaration,  on  the  ground 
of  yariance,  which  ought  to  have  been  made  at  the  trisL 

The  conveyance  required  by  the  statute  must,  we  tfaiuk, 
be  by  deed;  and  a  deed,  with  the  luune  vi  the  vendee  in 
blank  at  the  time  it  was  sealed  and  delivered,  is  void. 

The  instrument  of  transfer,  by  the  155th  section,  must 
be  under  the  handM  and  seak  of  both,  parties.  It  was 
argued,  that  it  did  not  follow,  firom  the  instrumeiy;  being 
under  seal,  that  it  was  a  deed;  for  warrants  of  jnsticesy 
subpoenas,  and  awards,  are  under  seal,  and  are  not  deeds. 
But  thk  is  an  instrument  containing  a  amtraet  of  the  par- 
ties;  if  a  contract  is  required  to  be  by  instmment  under  seal, 
it  must  be  intended  that  it  should  be  by  deed:  and  the 
context  shews  that  the  legislature  so  intended  it,  for  it  is 
afterwards  called  a  deed  or  conveyance,  (probably  a  Byno- 
nyme  for  the  same  thing),  and  a  deed  of  sale  qk  tranrfcr, 
that  is,  a  deed  of  sale  or  of  transfer. 

Assuming,  then,  the  instrument  to  be  a  deed,  it  was 
wholly  improper,  if  the  name  of  the  vendee  was  left  out; 
and  to  allow  it  to  be  afterwards  fOled  up  by  an  agent  ap- 
pointed by  pard,  and  then  delivered  in  the  absence  of  the 
principal,  as  a  deed,  would  be  a  violation  of  the  principle, 
that  an  attorney  to  execute  and  deliver  a  deed  for  anotlier 
must  himsdf  be  appointed  by  deed.    The  only  case  cited 
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in  &TOur  of  the  TaKditr  of  a  deed  in  blank,  afterwards  ^"dk,  rf  pum, 

1840 
filled  in^  ia  that  of  Tearira  t.  Evans  {a)^  where  Lord  Mans^     ^  '  ^ 

field  held^  that  a  bond  was  valid  which  was  given  with  the  hmblbwhits 
name  of  the  obligee  and  sum  in  blank  to  a  broker  to  ob-  M'Moum. 
tain  money  upon  It,  and  he  borrowed  a  sum  from  the 
phdntifP^  and  then  inserted  his  name  and  the  sum.  But 
this  case  is  justly  questioned  by  Mr.  Preston,  in  his  edition 
of  Shepp.  Touch.  68,  ^'  as  it  assumes  there  could  be  an 
attorney  without  deed/'  and  we  think  it  cannot  be  con- 
sidered to  be  law.  On  the  other  hand,  there  are  several 
authorities  that  an  instrument  which  has  a  blank  in  it, 
which  prevents  it  from  having  any  operation  when  it  is 
sealed  and  delivered,  cannot  become  a  valid  deed  by  being 
afterwards  filled  up. 

In  Com.  Dig.  Fait,  A.  1,  it  is  said,— ''K  a  deed  be 
signed  and  sealed,  and  afterwards  written,  it  is  no  deed. 
To  the  same  effect  is  Shepp.  Touch.  54.  In  Wieeh  v. 
MaiUardet  (b),  the  instrument  had  nothing  to  operate 
upon,  as  it  referred  to  a  schedule  as  annexed,  which  was 
not  annexed  at  the  time  of  execution;  and  it  was  held, 
that  the  subsequent  annexation,  in  the  absence  of  one  of 
the  parties,  did  not  give  it  operation  as  part  of  the  deed. 
So,  where  a  bail  bond  was  executed,  and  a  condition  after- 
wards inserted,  it  was  held  bad  as  a  bail  bond :  Powell  v. 
Duff{c),  The  cases  cited  on  the  other  side  were  all  of 
them  distinguishable.  In  one,  Hudson  v.  Revett  (d),  a 
blank  in  a  part  material  was  filled  up ;  but,  having  been 
done  in  the  presence  of  the  party,  and  ratified  by  him,  it 
was  held  that  there  was  evidence  of  re-delivery.  In  ano- 
ther. Doe  V.  Bingham  (e),  the  blanks  filled  up  were  in  no 
respect  material  to  the  operation  of  the  deed,  with  respect 
to  the  party  who  executed  before  they  were  filled  up, — ^as 
to  him  the  deed  was  complete.    In  a  third,  Matson  v. 

(a)  Ck.  1  Anst  228.  N.  P.  287. 

(h)  14  East,  568.  (d)  5  Bing.  372. 

(e)  3  Camp.  181 ;  and  see  Bull.  (e)  4  B.  &  Aid.  672. 

VOL.  VI.                                    Q  M.  W. 
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BwA.  rf  PUat,  Booth  [a),  the  point  decided  waa^  that  a  complete  bond  was 
-    not  rendered  void  by  the  subsequent  addition  of  another 
HiBBLEWHiTB   obUgor  with  the  assent  of  all  parties. 
M'Mo&iKs.        It  is  unnecessary  to  go  through  the  others  which  were 
cited  on  the  argument.    It  is  enough  to  say  that  there  is 
none  that  shews  that  an  instrument,  which,  when  executed, 
is  incapable  of  having  any  operation,  and  is  no  deed,  can 
afterwards  become  a  deed,  by  being  completed  and  de- 
livered by  a  stranger  in  the  absence  of  the  party  who  exe- 
cuted, and  unauthorixed  by  instrument  under  seal. 

In  truth,  this  is  an  attempt  to  make  a  deed  transferable 
and  negotiable  like  a  biU  of  exchange  or  exchequer  bill, 
which  the  law  does  not  permit. 

Bule  absolute, 
(a)  5  M.  &  Sd.  223. 


Ames  v.  LxmcE. 

Amotion  for  a  XN  this  casc  Stammers  moved  for  a  new  trial,  but  the 
be  mildt^ftMmy  Court  entertained  a  doubt  whether  the  motion  was  in 
time  irtthinfour  ^j^^     rphe  ^ause  was  tried  before  Eolfe,  B.,  at  the  sittings 

daytafterthere-  ,        \     ,  ^    . 

turn  day  of  the  in  this  term,  but  more  than  four  days  had  elapsed  smce 
t!!^^!^h^h  the  trial.  The  distringas  juratorum,  however,  was  not 
™7S*e  ^'"  returnable  until  the  29th  of  January,  and  this  motion  was 
cUpMdiince      made  on   the  Slst.     Stammers  referred  to   Archbold's 

the  triaL 

Country  Attome/s  Practice,  453,  and  the  cases  there  ated, 
to  shew  that  the  motion  might  be  made  at  any  time  within 
four  days  after  the  return  day  of  the  distringas,  although 
more  than  four  days  may  have  elapsed  since  the  trial. 

Aldbbson,  B. — ^I  believe  you  are  in  time  to  move  it. 
The  motion  was  accordingly  made^  and  a  rule  was 
granted. 
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Breh,  ^  Pleott 
1840. 


Cross  and  Others  v.  Law^  Public  Officer^  &c. 

L/OWLING  had  obtained  a  rule  calling  upon  Henry 
Arrowamith  and  ten  other  persons  mentioned  in  the  role^ 
to  shew  cause  why  a  suggestion  should  not  be  entered  on 
the  roU  against  them,  as  shareholders,  for  the  damages 
and  costs  in  this  action,  and  why  execution  should  not 
issue  against  them  or  any  of  them  for  the  same  (a). 
It  appeared  from  the  affidavits  on  which  the  rule  was 
moved,  that  the  plaintiffs  had  obtained  judgment  in  an 
action  against  Law,  as  the  public  registered  officer  of 
the  Imperial  Bank  of  England,  and  that  the  persons 
m^itioned  in  the  rule  were  members  of  that  Bank  at 
the  time  of  obtaining  the  judgment,  and  were  believed  to 
continue  such  at  the  time  of  making  the  affidavits.     Simi- 


(a)  This  rule  was  obtained  under 
the  13th  section  of  the  7  Geo.  4, 
c.  46f  which  enacts,  that  execu- 
tion upon  any  judgment  in  any 
action  obtained  against  any  public 
officer  for  the  time  being  of  any 
corporation  or  copartnership  car- 
rying on  the  business  of  banking 
under  the  provisions  of  that  act, 
whether  as  plaintiff  or  defendant, 
may  be  issued  against  any  member 
or  members  for  the  time  being  of 
such  corporation  or  copartnership ; 
and  that  in  case  any  such  execution 
against  any  member  or  members 
for  the  time  being  of  any  such  cor- 
poration or  copartnership  shall  be 
ineAeetual  for  obtaining  payment 
and  satisfactioo  of  the  amount  of 
'such  judgment,  it  shall  be  lawful 
for  the  party  or  parties  so  having 
obtained  judgment  against  such 
public  officer  for  the  time  being,  to 
issue  execution  against  any  person 
or  persons  who  was  or  were  a 


member  or  members  of  such  cor- 
poration or  copartnership  at  the 
time  when  the  contract  or  con- 
tracts, or  engagement  or  engage- 
ments, on  which  such  judgments 
may  have  been  obtained,  was  or 
were  entered  into,  or  became  a 
member  at  any  time  before  such 
contracts  or  engagements  were  ex- 
ecuted, or  was  a  member  at  the 
time  of  the  judgment  obtained: 
provided  always,  that  no  such  ex- 
ecution as  last  mentioned  shall  be 
issued  without  leave  first  granted, 
on  motion  in  open  Court,  by  the 
Court  in  which  such  judgment  shaU 
have  been  obtained,  and  when  mo- 
tion shall  be  made  on  notice  to  the 
person  or  persons  sought  to  be 
charged,  nor  after  the  expiration  of 
three  years  next  after  any  such 
person  or  persons  shall  have  ceased 
to  be  a  member  or  members  of  such 
corporation  or  copartnership. 


The  proper 
coune  of  pro- 
ceeding under 
the  13th  section 
of  the  7  Geo. 
c.  46,  (the 
Banking  Co- 
partnenhSp 
Act),  which  al- 
lows executions 
on  Judgments 
obtained  in  ac- 
tions against 
the  public  of- 
ficer of  the 
company  to  be 
issued  sgainst 
any  member  or 
members  of  the 
company  for 
the  time  being, 
is  by  scire  facias, 
and  not  by 
suggestion  on 
the  rolL 


Q2 
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Enh.  of  Piea$f  lar  rnles  were  obtained  on  tbe  same  grounds  against  other 
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members^  in  actions  at  the  suit  of  other  plaintiffs. 

Oresswett,  Richards,  and  Croatian,  shewed  cause  against 
the  abore  rule. — ^The  proper  mode  of  proceeding  in  this  case, 
where  none  of  the  persons  mentioned  in  the  role  are  par- 
ties to  the  record^  is  not  by  suggestion  on  the  roU^  but  by 
scire  fftcias.  Whereyer  a  party^  not  originally  chargeable 
upon  a  judgment^  is  sought  to  be  charged  in  execution^  the 
course  of  proceeding  is  by  scirefacias.  A  scire  fEuaas  must 
be  brought  upon  a  judgment^  to  warrant  an  execution  of  it 
either  by  a  stranger  or  against  one:  Penoyerr.Brace{a). 
In  that  case  five  defendants  against  whom  judgment  had 
been  obtained^  sued  out  a  writ  of  error^  but  before  the 
record  was  certified  one  of  them  died;  upon  which  the 
plaintiff  sued  out  execution  against  them  all:  and  the 
question  being  whether  he  could  do  so  without  a  scire 
facias^  the  Court  held  that  there  was  no  need  to  sue  out  a 
scire  facias^  because  there  was  not  any  alteration  of  the  re- 
cord, nor  any  new  person  made  liable  to  the  execution. 
Here  the  direct  contrary  would  be  the  case.  Bartlett  v. 
Pentland  {b)  may  be  relied  upon  on  the  other  side,  but 
that  is  not  an  authority  on  the  point.  There,  the  plaintiff 
having  obtained  judgment  against  the  secretary  of  an 
Insurance  C!ompany,  sued  out  execution  against  one  of  the 
members,  without  entering  a  suggestion,  or  applying  for 
leave  to  sue  out  such  execution ;  and  the  question  was, 
whether  the  course  actually  taken  was  the  right  one,  and 
not  whether  the  entering  a  suggestion  or  suing  out  a  scire 
facias  was  the  proper  course  of  proceeding.  In  all  cases 
where  the  execution  does  not  follow  the  judgment,  and 
other  persons  are  sought  to  be  affected  by  it,  there  mi2st 
be  a  scire  facias  :  Buxton  v.  Mardin  (c).  It  is  clear  that  no 
person  but  the  public  officer  is  a  party  to  the  record,  and 

(a)  1  Lord  Raytn.  244;  Salk.  (6)  1  B.&Adol.  701. 

319.  (c)  1  T.  R.  82. 
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it  is  by  the  plaintiff^s  own  act^  in  ayailing  himself  of  the  Steh.  of  PUta, 
privilege  of  afuing  the  public  officer^  that  he  is  the  only    v  ^^'  ^ 
party^  and  therefore  he  has  no  right  to  complain.    Then^       Croi» 
hov  are  other  persons  to  be  made  parties  to  the  record  but         lIw. 
by  scire  facias  ?    It  is  true^  where  there  are  several  parties 
to  the  action^  and  some  of  them  die/  a  suggestion  may  be 
entered^  but  that  is  by  statute.    If  it  is  sought  to  affect  a 
party  in  interest  by  making  him  a  party  to  the  record^  it 
must  be  done  by  scire  fkcias. 

The  6th  section  of  the  statute^  7  Geo.  4^  c.  46,  makes 
the  returns  rendered  to  the  Stamp  Office,  evidence  that 
the  parties  named  therein  were  members  at  the  date  of  the 
returns.  But  as  those  returns  are  made  by  the  secretary 
to  the  company^  or  some  other  public  officer,  the  meaning 
of  the  section  cannot  be  that  a  third  party  who  has  been 
returned  as  a  member  shall  be  precluded  from  shewing 
that  he  is  not  a  member ;  but  if  the  argument  be  correct^ 
that  a  suggestion  is  to  be  entered,  he  would  be  so  pre- 
dnded ;  as  the  suggestion,  being  entered  by  rule  of  Court, 
would  not  be  trarersable :  Bex  y.  Harris  (a).  The  proper 
course  of  proceeding  is  a  scire  facias,  whereby  a  party 
would  have  an  opportunity  of  shewing  that  he  vras  not  a 
member  of  the  company,  and  ought  not  to  be  made  a  party 
to  the  record,  which  he  would  not  hare  if  a  suggestion  were 
to  be  entered.  How  are  the  mcmotbers  of  the  company  to 
be  made  parties  to  the  record  in  this  mode  ?  Are  they  to 
go  on  adding  names  to  the  record  by  suggestion,  as  the 
different  persons  become  members  of  the  company,  or  in 
wliat  other  way?  The  plaintiffs  cannot  proceed  by  this 
summary  mode,  when  the  old  mode  by  scire  facias  is  open 
to  them.  Besides,  the  effect  of  allovnng  such  a  course  of 
proceeding  would  be  to  take  away  the  subject^s  right  to 
bring  a  writ  of  error.  At  all  events,  the  rule  prayed  for  is 
too  large:  the  plaintiffs  ought  not  to  have  applied  for  leave 
to  issue  execution. 

{a)  3  Burr.  1333. 
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£geh.  cf  Pleat,  Cowling,  oontra. — It  is  conceded,  that  so  macb  of  the  role 
'  ^  as  respects  the  execution  cannot  be  supported,  if  objected 
Cftoss  to ;  but  it  is  contended  that  the  first  part  of  the  role  ought 
Law.  to  be  made  absolute,  and  that  the  entering  a  suggestion 
on  the  roll  is  the  correct  mode  of  proceeding.  In  Bartktt 
v.  Peniland  (a),  Lord  Tenterden,  in  delivering  the  judgment 
of  the  Court,  says,  ''It  was  urged  that  the  execution  was 
irregular,  as  not  being  warranted  by  the  judgment;  and 
that  there  ought  to  have  been  previously  entered  on  the 
roll  a  suggestion  of  such  facta  as  were  necessary  to  shew 
that  the  execution  was  warranted  by  the  act  of  Parhament, 
so  that  an  opportunity  should  be  given  to  the  person  to  be 
affected  by  it  of  demurring  or  pleading;  and  we  are  of 
opinion  that  the  law  is  so.''  This  act  intended  to  give  a 
summary  remedy,  and  therefore  never  meant  that  a  sdre 
fEicias  should  be  necessary;  for  a  scire  facias  is  a  new 
action,  and  various  pleas  may  be  drawn  and  issues  raised 
in  it.  It  may  be  admitted,  that  the  statute  was  probably 
penned  by  persons  not  conversant  with  the  practice  of  the 
Courts ;  but  sufficient  may  be  collected  firom  its  language 
to  shew  that  it  was  not  intended  that  the  mode  of  proceed- 
ing should  be  by  scire  facias.  In  a  scire  facias,  a  plea  in 
abatement  is  admissible ;  but  by  the  13th  section  execution 
may  go  against  any  member  of  the  company,  which  is 
inconsistent  with  a  proceeding  by  scire  facias,  where  the 
nonjoinder  of  the  others  could  be  taken  advantage  of. 
Again,  it  is  an  inflexible  rule,  that  a  party  cannot  plead 
that  to  a  scire  facias  which  he  could  have  pleaded  to  the 
original  action.  In  this  case.  Law  could  have  pleaded  to 
the  original  action,  that  he  was  not  a  public  officer,  or  that 
no  such  company  existed;  and  yet,  if  a  scire  facias  were 
brought  against  any  member  under  this  statute,  the  latter 
would  only  be  precluded  £rom  denying  what  appeared  on 
the  record,  that  is,  he  would  only  be  precluded  firom  de- 
Co)  1  B.  &  Adol.  709. 
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nying  tbat  judgment  had  been  recoyered  against  Ijaw  as  a  Areft.  of  PUn^ 
public  officer  of  a  supposed  public  company ;  but  he  might  ^  ^'  ^ 
still  deny  that  Law  was  a  public  officer^  and  that  such  a  Ckou 
company  in  &ct  existed;  and  yet  this  would  be  ingon-  Law. 
sistent  with  the  intention  of  the  legislature,  which  evi- 
dently WES  to  expedite,  not  to  delay,  the  remedy  of  the 
creditors  of  the  Bank.  [Lord  Abtnger^  C.  B. — ^But  if  we 
decide  that  a  scire  £unas  is  the  correct  course,  then  it  fol- 
lows that  the  defendant  will  not  be  allowed  to  raise  those 
points,  since  Law  might  have  raised  them  in  the  original 
action.]  Li  cases  of  scire  facias  there  are  different  parties, 
as  heir  or  executor,  or  a  different  judgment  is  sought  than 
would  otherwise  be  given,  as  in  Penoyery.  Brace,  and 
Buxton  y.  Mardin ;  but  here  there  are  no  new  facts,  nor 
is  there  a  new  party  to  be  introduced  to  the  record ;  for 
as  by  the  first  section  of  the  act,  all  the  incoming  partners 
aie  made  Kable  for  the  notes  issued,  and  the  sums  of 
money  borrowed,  and  debts  incurred,  by  the  copartnership, 
they  were  impliedly  parties  to  the  record  as  the  action 
proceeded;  the  pubUc  officer  was  not  a  mere  nominal  de- 
fendant for  the  parties  who  were  partners  at  the  time  of 
the  accruing  of  the  debt,  or  of  the  commencement  of  the 
action,  but  for  the  several  persons  who  might,  from  time 
to  time,  be  members  of  the  company.  Li  fact,  the  legisla- 
ture appears  to  have  intended  to  make  the  company  ap- 
proximate to  a  corporation,  which  is  well  known  to  be  the 
view  entertained  of  partnerships  by  the  mercantile  world, 
by  giving  it  some  of  the  incidents  of  a  corporation;  and  6ne 
of  them  is,  the  being  sued  in  a  particular  name,  and  not 
individually.  There  is  not,  therefore,  the  adding  of  a  new 
fiEU!t,  or  the  making  a  new  person  party  to  the  judgment. 
It  resembles  the  ordinary  case  of  suggestions  on  the  roll. 
If  a  party  to  an  action  dies,  the  usual  course  is  to  have  his 
death  suggested  on  the  record,  and  the  action  proceeds  with 
respect  to  the  survivors.   In  a  company  like  the  present,  it 
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KitefL  tf  Pha$p  would  be  jery  inconyenient  to  sue  all  the  persons,  mem- 
^  ^  ^  bers  of  the  company  at  the  time  of  the  commencement  of 
Crosv  the  action,  and  then  add  to  or  subtract  from  the  names  on 
hAw»  the  record  those  who  became  or  ceased  to  be  members 
during  the  progress  of  the  suit ;  and  the  more  so,  because 
all  this  might  be  unnecessary,  as  the  plaintiff  might  not 
recover  in  the  action;  and  therefore  the  legislature  directed 
that  the  action  should  proceed  as  if  the  changes  had  been 
suggested  from  time  to  time:  but  that  if  the  plaintiff  should 
recover,  he  should  afterwards  comprise  in  one  suggestion  the 
^ames  of  such  persons,  members  of  the  company,  as  he  should 
think  proper  to  proceed  against.  The  case,  therefcore,  is 
imalogous  to  the  ordinary  one  of  suggestions,  and  the  par- 
ties  will  not  be  deprived  of  the  benefit  of  a  writ  of  error, 
or  the  like,  since  the  suggestion  may  be  demurred  to  or 
traversed :  Htcknan  v.  CoUey  (a).  It  is  not  contended  that 
the  returns  made  to  the  Stamp  Office  by  the  officer  q£  the 
Bank  are  conduaive. 

Cur.  adv.  vult. 

On  a  subsequent  day,  Oesnew0  having  intimated  that  the 
Court  of  Queen's  Bench  had  given  its  judgment  in  fie^vour 
of  the  proceeding  by  scire  febciaa — 

Lord  Abinoir,  C.  B.,  said — Such  was  the  inclination 
of  our  opinions.  I  thought,  on  looking  at  the  act  <tf  Par- 
liament, without  reference  to  any  other  matter,  that  it  was 
implied  that  the  Court  mwat  make  some  order  for  the  pur- 
pose of  ascertaining  who  were  the  proper  parties  against 
whom^  to  put  the  judgment  in  execution ;  and  it  occurred 
to  me,  that  the  Court  had  authority  to  make  such  an 
order.  It  appears  to  me,  however,  to  be  possible,  with- 
out the  violation  o£  any  rule  of  law,  to  adopt  the  pro- 

(a)  2  Stnu  1120. 
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oeeding  by  scire  fadas,  and  which  would  seem  to  be  the  EMk.  •/  PinM» 


one  most  appropriate  for  such  an  occasion.  We  think  this 
case  is  of  too  much  importance  for  us  to  put  any  con» 
stroction  on  the  act  of  Parliament^  by  which  parties  who 
might  wish  to  take  the  opinions  of  all  the  Judges  would  be 
prevented  'from  doing  so.  It  is  true  these  joint  stock 
banks  place  the  public  in  a  very  disadvantageous  posi- 
tion^ for  it  now  appears  that  in  these  cases  there  must^ 
or  probably  will^  be  a  trial  of  two  actions  instead  of 
one :  first,  in  order  to  establish  the  claim  of  the  creditor 
against  the  company,  &c. ;  and  secondly,  to  fix  the  particu- 
lar individual  liable  to  execution.  However,  I  do  not  see 
how  we  can  adopt  any  other  course  than  that  which  the 
Court  of  Queen's  Bench,  on  consideration,  has  taken ;  and 
I  think  we  justly  may,  by  a  very  proper  analogy  to  other 
cases  of  pioceedings  by  scire  facias,  apply  those  proceed- 
ings to  the  present  case.  The  rule  is,  wherever  you  seek 
to  fix  one  party  on  a  judgment  given  against  another,  it 
must  be  done  by  scire  facias;  and  I  think  that  is  a  princi- 
ple which  applies  to  the  case  of  a  public  officer,  who  is 
merely  the  representative  of  the  parties  sought  to  be 
chaiged.  It  aj^ars  to  me,  and  I  believe  that  is  the  opi- 
nion of  the  Court,  that  the  construction  of  the  13th  clause 
of  the  statute  must  be  taken  to  be  this : — ^that  the  party 
who  wishes  to  proceed  upon  the  judgmrat  against  one  of 
the  members  of  the  company  not  on  the  record,  if  he  be  a 
member  at  the  time  of  the  judgment  and  execution,  would 
have  a  right  to  his  scire  facias  without  an  application  to 
theConrt;  butifthemembersagainst  whom  he  should  sue 
out  execution  should  prove  to  be  insolvent,  he  may  then 
apply  to  the  Court,  so  as  to  fix  the  original  members  at  the 
time  the  contract  was  made,  and  make  them  still  liable; 
in  that  case,  he  must  come  to  the  Court  to  have  his  scire 
facias* 

Aldebson,  B. — ^It  is  proper  that  the  Court  should  see 


1840. 
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&«A.  of  PUtti,  that  there  has  been  a  bonft  fide  attempt  made  to  fix  all  the 

1840 

members  of  the  company  for  the  time  being  before  any  ex- 
ecution be  allowed  to  go  against  members  not  in  that  con- 
dition. 

Rule  diflchaiged,  without  costs. 


Stockdale  and  Another  v.  Dunlop. 

Meain.H.fr  AsSUMFSIT.-^The  declaration  stated,  that  before  the 
ownen  of  two  iKiaking  1^0  poUcy  of  insurance  thereinafter  mentioned,  to 
the^iJteio*  wit,  on  the  31st  July,  1888,  certain  persons  carrying  on 
and  the  Maria,  the  trade  and  business  of  merchants,  under  the  name  and 
coaat  of  Africa,  Style  of  Thomas  Harrison  &  Co.,  baj^ained  and  sold  to  the 
tht^ex^^^  said  plaintiBfe  divers,  to  wit,  200  tons  of  palm  oil,  at  a  cer- 
▼e'^^rJuh'*'  tain  rate  or  price  then  agreed  upon  between  the  plaintiffs 
cargoes  of  palm  and  the  defendant,  to  wit,  the  sum  of  dS36  per  ton,  to  arrire 
fta//y  to  tell  to  by  two  ships  of  the  said  Thomas  Harrison  &  Co.,  called  the 
2MS^°ifSi-  Antelope  and  the  Maria,  that  isto  say,  100  tons  of  suchofl 
ri^  ^"'h*^  rn  ^^  *^®  Antelope,  and  the  other  100  tons  by  the  Maxia;  and 
teiope,  and  100  whcreas  also  the  said  two  ships,  before  the  making  the  said 
by°the  Maria,  bargain  and  sale,  had  been  and  were  engaged  upon  a  trading 
Sd*aft^rw^2i  "^^7*8®  to  *^®  ^^  of  Afifica  for  the  said  Thomas  Harrison 
arrive  with  100  k  Co.,  and,  at  the  time  of  the  making  the  said  bargain  and 
board,  which  sale.  Were  expected  to  arriye  at  Idverpool,  in  the  county 
by  H.*&*Co[*to  ■fi>'c»«id>  ^^^  caigoes  on  board  thereof  respectively,  oom- 
«w  tir*^^^     posed,  amongst  other  things,  of  palm  oil ;  and  whereas  alsoj 

The  Mariat  haT* 

ing  50  tons  of  after  the  making  the  said  bargain  and  sale,  to  wit,  on  the 
bM^I'wu  lost  Is^  ^  September,  1838,  the  said  vessel  called  the  Antelope 
^e^^The  •^'^^^  **  Liverpool  aforesaid  with  divers  quantities  of 
piainUflRiharing  palm  qQ  qu  board,  and  the  said  Thomas  Harrison  &  Co. 

ini ured  the  oil    '^     . 

on  board  the     dehvered  to  the  said  plaintiffs  100  tons  of  palm  oil  there- 
Maria,  together 
with  their  ex- 
pected profit!  thereon : — Held,  that  they  had  no  insurable  interest,  as  the  contract  they  had 
entered  into  withH.  ft  Co.,  being  Terbal  only,  was  incapable  of  being^nforcedi 
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fiom^  in  part  perfoniiaace  of  the  said  bargain  and  sale  of  EnA.  M  Pkatt 

the  said  200  tons  of  palm  oil  as  aforesaid ;  and  the  said 

phintiffs  further  say^  that,  at  the  time  of  the  said  bargain 

and  sale,  and  of  the  making  the  said  poUcjr  of  insnrance, 

the  said  plaintiffs  had  reason  to  expect  that  they  would 

make  divers  great  gains  and  profits,  to  the  amount  of  the 

sum  insured  as  hereinafter  mentioned,  in  case  the  said  part 

of  the  said  pahn  oil  so  bargained  and  sold  as  aforesaid,  to 

mt,  the  said  100  tons  thereof  to  be  brought  by  the  Maria 

as  afoiesaid,  should  arrive  by  the  said  vessel  called  the 

Maria.    The  dedaration  then  averred,  that  after  the  said 

bai^ain  and  sale,  to  wit,  on  the  13th  September,  1888,  the 

plaintiffs  did  make  assurance,  and  cause  themselves  to  be 

insured,  with  the  defendants,  lost  or  not  lost,  at  and  from 

twenty-four  hours  after  the  vessel's  arrival  at  her  first  port 

and  place  of  trade  on  the  coast  of  Africa,  and  at  and  from 

thence  to  all  or  any  ports  or  places  on  the  said  coast  of 

Africa,  or  African  islands,  during  her  stay  and  trade  on 

the  said  coasts  and  islands,  with  leave  to  proceed,  &c.,  and 

flience  to  the  United  Sjngdom,  with  leave  to  caU,  &c.,  upon 

any  kinds  of  goods  and  merchandizes,  and  also  upon  the 

body,  tackle,  &c.,  in  the  good  ship  called  the  Maria,  until 

she  had  moored  at  anchor  twenty-four  hours  in  good  safety, 

&c.  &c.,  valued  at  £600  on  profit,  free  of  average,  and 

inthout  benefit  of  salvage,  for  the  sum  of  £150 :   that, 

whilst  the  said  ship  was  prosecuting  her  voyage,  divers 

large  quantities,  to  wit,  100  tons,  of  palm  oil  were  loaded 

and  shipped  on  board  the  said  vessel,  and  continued  so 

loaded  on  board  thereof  from  thence  until  the  loss  therein-^ 

after  mentioned,  and  that  the  plaintiffs  were  interested  in 

the  profits  to  arise  and  be  made  from  the  sale  and  disposal 

of  the  said  palm  oi/  to  a  large  value  and  amount,  to  wit,  to 

the  value  and  amount  of  all  the  money  by  them  insured 

thereon.    It  then  proceeded  to  aver  a  loss  by  the  perils  of 

the  sea  of  the  ship  with  the  said  palm  oil  on  board  thereof, 

on  the  18th  of  July,  1888,  whereby  the  said  pahn  oil^ 
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Xxek.  rf  Pkatt  and  tbe  expected  profits^  were  wholly  lost  to  the  plaantifls ; 
of  all  which  premises  the  defendant  had  notice^  and  was 
requested  by  the  plaintiffs  to  pay  the  said  sum  of  £150, 
which  the  defendant  onght  to  have  paid  according  to  the 
form  and  effect  of  the  policy  so  made  by  him.  Tet,  &c., 
[assigning  as  a  breach  the  non-payment  of  the  money]. 
There  were  also  counts  for  money  had  and  received,  and 
upon  an  account  stated. 

To  this  declaration  there  were  sereral  pleas  on  whidi 
issues  were  joined,  but  the  one  which  ultimately  became 
important  was  the  third  plea  to  the  first  count,  which  was, 
''  that  the  plaintiffs  were  not  interested  in  the  profits  to 
arise  from  the  sale  and  disposal  of  the  said  pabn  oil,  in  the 
said  first  count  mentioned,  in  manner  and  form  as  in  the 
first  count  is  alleged  ;'^  on  which  plea  the  plaintiff  took 
issue. 

The  cause  was  tried  before  Mauley  B.,  at  the  liTerpooI 
Summer  Assizes,  when  it   appeared    in    evidence    that 
Messrs.  Harrison  ft  Co.  were  the  owners  of  two  vessels 
called  the  Antelope  and  Maria,  trading  to  the  coast  of 
Africa;  and  that  in  July,  1838,  the  vessels  being  then  ex- 
pected to  arrive  in  Liverpool  with  cargoes  of  pahn  oil,  they 
agreed  verbally  to  sell  to  the  plaintiffs  200  tons  of  palm 
oil — 100  tons  of  oil  to  arrive  by  the  Antelope,  and  100  tons 
to  arrive  by  the  Maria,  at  the  price  of  £36  per  ton.     On 
the  1st  of  September,  1838,  the  Antelope  arrived  at  Liverpool 
with  100  tons  on  board,  which  were  delivered  by  Messrs. 
Harrison  ft  Co.  to  the  plaintiffs  in  pursuance  of  the  con- 
tract.   The  Maria  never  did  arrive,  but,  having  struck  the 
bar  at  the  mouth  of  the  Biver  Brass  on  the  coast  of  Africa, 
she  was  found,  on  examination,  to  be  so  much  injured  as 
to  be  rendered  unseaworthy  and  incapable  of  proceeding 
on  her  voyage:  and  she  was  therefore  unloaded  and  con- 
denmed.    The  Maria  had  on  board  only  60  tons  of  oil,  the 
whole  of  which  was  transshipped,  and  arrived  in  Liverpool 
by  other  vessels.    It  was  proved  that  the  term  "oil  to 
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arrive  "  im  a  mercantile  term,  and  that,  if  the  oil  did  not  s»ch.  of  PUut 
arriTe  by  the  vesselj  the  purchaser  had  no  right  to  it. 
It  was  contended  at  the  trialj  that  the  imderwritera  were 
not  liable  on  this  policyj  on  the  ground  that  the  plaintiffs 
had  not  such  an  interest  in  the  goods,  or  the  profits  to  be 
detiTed  £rom  them,  as  to  make  them  capable  of  being  in-^ 
suied.  The  learned  Judge  directed  the  jury  to  find  a  ver- 
dict for  the  plaintiffs,  giving  leave  to  the  defendant  to  move 
to  enter  a  verdict,  on  the  above  ground,  on  the  issue  raised 
on  the  third  plea,  as  well  as  on  other  points  reserved  on 
the  other  issues  in  the  cause,  which  ultimately  became  of 
no  importance,  the  Court  being  of  opinion  that  this  issue 
ought  to  be  entered  for  the  defendant.  Oresstoell  having 
in  Michaelmas  Term  obtained  a  rule  accordingly^ 

Wightman  and  Crompton  now  shewed  cause. — ^The  ques- 
tion  is,  whether  the  plaintiffs  had  any  interest  in  the  goods 
or  the  profits,  in  respect  of  which  they  could  effect  an 
insurance:  and  it  is  submitted  that  they  had,  there  hav- 
iog  been  a  jMirt  delivery  and  acceptance,  by  the  delivery  of 
the  100  tons  which  arrived  by  the  Antelope.  Messrs. 
Harrison  &  Co.  were  bound  to  deUver  the  oil  insured, 
and  could  not  have  objected  that  there  was  no  written 
contract.  There  is  no  doubt  that  expected  profits  may 
be  insured,  and  so  may  imaginary  profits :  Lucena  v. 
Crmi^d{a)',  Thompson  v.  Taylor  {b).  In  the  former 
case,  Lawrence,  J.,  after  citing  the  definitions  of  the  con- 
tract of  a  poUcy  of  insurance,  says, ''  These  definitions,  by 
writers  of  different  countries,  are  in  effect  the  same,  and 
amount  to  this,  that  insurance  is  a  contract  by  which 
the  one  party,  in  consideration  of  a  price  paid  to  him 
adequate  to  the  risk,  becomes  security  to  the  other  that 
he  shall  not  suffer  loss,  damage,  or  prejudice,  by  the  hap- 
pening of  the  perils  specified  to  certain  things  which  may 

(a)  2  N.  R.  300.  (i)  6  T.  R.  483. 
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StOL  ^  PkMt  be  exposed  to  them.  K  this  be  the  general  nature  of  the 
^^^'  .  contract  of  insurance^  it  follows  that  it  is  applicable  to 
protect  men  against  nncertain  events  which  may  in  any- 
wise be  of  disadvantage  to  them;  not  only  those  per- 
sons to  whom  positive  loss  may  arise  by  such  events 
occasioning  the  deprivation  of  that  which  they  may  pos- 
sess, but  those  also,  who,  in  consequence  of  such  events^ 
may  have  intercepted  fix>m  them  the  advantage  or  profit 
which,  but  for  such  events,  they  would  acquire  accord- 
ing to  the  ordinary  and  probable  course  of  things."  And 
he  afterwards  adds,  ''Interest  does  not  necessarily  im- 
ply a  right  to  the  whole  or  a  part  of  a  thing,  nor  neces- 
sarily and  exclusively  that  which  may  be  the  subject  of 
privation;  but  the  having  some  relation  to  or  concern  in 
the  subject  of  the  insurance,  which  relation  or  concern,  by 
the  happening  of  the  perils  insured  against,  may  be  so  af- 
fiected  as  to  produce  a  damage,  detriment,  or  prejudice  to 
the  person  insuring;  and  where  a  man  is  so  circumstanced, 
with  respect  to  matters  exposed  to  certain  risks  or  dangers, 
as  to  have  a  moral  certainty  of  advantage  or  benefit,  but 
for  those  risks  or  dangers,  he  may  be  said  to  be  interested 
in  the  safety  of  the  thing."  That  statement  of  the  law  in- 
cludes this  case,  for  the  plaintiffs  had  a  moral  certainty  of 
advantage,  and  an  interest  in  the  subject-matter  of  the  con- 
tract fix>m  tihe  first,  although  they  might  not  ultimately  get 
the  goods.  So,  in  Le  Craa  v.  Hughes  (a),  the  captors  of  a 
prize  at  St.  Omer  were  held  to  have  an  insurable  interest  in 
such  prize,  on  the  ground  of  their  having  a  reasonable  ex- 
pectation of  receiving  fix>m  the  Crown  the  property  cap- 
tured. It  is  not  meant  to  be  contended  that  a  mere  vague 
hope  would  be  insurable;  but  tibis  is  not  so,  but  a  reason- 
able expectation  of  a  profit.  Itis  not  necessary  that  it  should 
be  a  strict  legal  right;  an  equitable  one  is  8u£Scient;  HiU 
▼.  8ecretan{b),    If  there  was  reasonable  ground  to  believe 

(a)  Cited  in  Camdenr.  Anderton,  5  T.  R.  710. 
(h)  1  Bos.  &  P.  315. 
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that  Messrs.  Harrison  &  Co.^  as  men  of  hononr^  wouldful-  Egek.  pf  fuu. 
ffl  their  contract,  that  would  constitute  an  insurable  inte-  ^  -  ^ 
rest  day  v.  Harriion  (a)  was  relied  upon  at  the  trials  but  Stogkdalb 
that  case  in  truth  is  in  favour^  of  rather  than  against  the  Dumlop. 
plaintiff.  It  is  also  distinguishable,  because  there  the  con- 
tract was  abrogated,  and  consequently  there  was  nothing  on 
which  the  insurance  could  attach.  In  that  case.  A.,  in  Eng- 
land, contracted  with  B.  at  St.  Petersburgh,  to  send  him  a 
caigo  of  deals,  to  be  paidfor  by  a  bill  at  three  months,  which 
he  duly  accepted.  The  deals  were  shipped,  and  A.  effected 
an  insurance.  The  ship  was  stranded  on  the  voyage  near 
ELnnore,  and  the  deals  were  saved,  but  so  much  injured 
as  not  to  be  worth  sending  for.  A.,  on  hearing  of  the  ac- 
odent,  gave  the  underwriters  notice  of  abandonment  the 
day  before  the  bill  became  due,  which  thqr  refused  to  ac- 
cept. S.'s  agent  stopped  the  goods  in  transitu  at  Elsinore. 
A  having  become  insolvent,  it  was  held,  that  his  assignee 
under  a  commission  of  bankruptcy  could  not  recover  on  the 
poluTf,  inasmuch  as  A.,  after  the  stoppage  in  transitu, 
had  not  any  insurable  interest.  The  whole  turned  on 
the  effect  of  the  stoppage  in  transitu,  and  Lord  Tenierden, 
after  stating  the  question  to  be  whether  the  bankrupt  had 
an  interest  in  the  goods  insured  at  the  time  of  the  loss, 
says,  ^  We  are  of  opinion,  that,  under  tihe  peculiar  drcum- 
stances  of  the  present  case,  the  bankrupt,  after  the  stop- 
page in  transitu,  had  no  property  in  the  goods  insured, 
and  therefore  the  action  cannot  be  supported.''  If  Har- 
rison &  Co.  had  entirely  repudiated  the  contract,  and 
had  said  that  they  would  not  deliver  the  oil,  then  CZoy 
V.  Harrison  might  have  been  an  authority  against  the 
phontiffiB,  but  not  otherwise.  At  all  events,  here  the  part 
delivery  established  the  contract,  and  made  it  valid. 
Thon^psan  v.  Taylor  {b)  is  more  in  point.  There  a  ship 
was  chartered  from  London  to  Teneriffe,  there  to  take  on 

(a)  10  B.  &  C.  99.  (ft)  6  T.  R.  478. 
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Etek,  ^  P199M,  board  a  oertain  number  of  pipes  of  wine^  and  to  proceed  to 
'  ^  Sarbadoesj  &c.,  for  which  the  oimer  waa  to  receive  freight 
at  the  rate  of  so  much  per  pipe;  and  it  was  held,  that  a 
policy  of  insurance  on  such  freight  attached  £rom  the  sailing 
of  the  ship  from  London,  and  that  the  insurers  were  liable, 
though  the  ship  was  lost  by  being  taken  as  a  prize  before 
she  amyed  at  Teneriffe.  That  case  is  strong  to  shew  that 
this  was  an  insurable  interest,  for  there  the  subject-matter 
of  the  contract  was  destroyed  before  the  contract  could 
take  effect.  Lawrence^  J.,  says — ^^'It  seems  to  me  that 
the  plaintiff  had  clearly  an  insurable  interest.  As  to  the 
objection  that  this  was  a  speculative  interest,  this  is  not 
imlike  a  case  (a)  which  happened  a  few  years  ago,  where 
it  was  held  that  the  profits  of  a  cargo  of  molasses  might 
be  insured,  notwithstanding  the  statute  19  Geo.  2,  c.  37.'' 
That  is  an  authority  to  shew  that  expected  profits  may  be 
insured.  [Lord  Abinger^  C.  B. — Should  there  not  be  an 
interest  in  the  ship,  in  order  to  legalise  an  insurance  of 
expected  profits?  Li  that  case  there  was  a  legal  interest  in 
the  contract.  Parke,  B. — ^Where  a  man  has  goods  onboard 
a  ship,  then  he  may  insure  the  expected  profits  to  arise  from 
ihem.  But  is  there  any  interest  either  in  the  ship  or  goods 
in  this  case?  It  is  not  necessary  that  the  party  should 
have  a  legal  interest  in  the  subject-matter  of  insurance. 
There  was  a  moral  certainty  and  reasonable  expectation  of 
profits  to  arise  from  the  goods^  and  that  is  sufficient.  But 
if  not,  there  was  here  a  part  delivery  of  the  goods,  which 
gets  rid  of  the  objection  that  there  waa  no  contract  which 
oould  be  enforced.  [Parke,  B. — ^That  was  after  the  loss.] 
Profits  are  an  excrescence  growing  out  of  a  principal  mat« 
ter;  as  was  said  by  Lord  Ellenborough,  in  the  case  of  Eyre 
y.  Glover  (i),  "  an  excrescence  upon  the  value  of  the  gooda 
beyond  the  prime  cost;''  and  the  excrescence  may  be  in- 


(a)  Referriag  to  Grant  v.  Parkinson,  Park  on  Insur.  305. 
(b)  16  East,  218. 
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wared  separately  by  another  policy  than   that  of  the  ExdL  rfPUoh 

principal.     [Parker  B. — It  is  clear  that  Harrison  &  Co.         ^®^' 

conld    have   insured   their    profits,    because    they   had 

the    goods:    bnt   what    interest   had   the   plaintiffs   in 

them?    Harrison  &  Co.  could  have  assigned  them  to  a 

third  person,  and  he  could  have  insured:   but  that  is  a 

different  case  from  the  present.]     The  profits  may  be  m^ 

siired  independently  of  the  goods.  In  Barclay  ▼.  Cousins  (a), 

the  profits  of  a  cargo  employed  in  trade  on  the  coast  of 

Afirica  were  held  to  be  an  insurable  interest.     So  in 

Hewrickson  v.  Margttson  (i),  which  was  an  insurance  at  and 

from  Hambui^h  to  Bourdeaux,  ''on  imaginaiy  profits/' 

Lord  Mansfield  said,  **  The  meaning  of  the  policy  seems  to 

be,  that  the  ship  and  cargo  shall  arrive  at  the  destined 

port,  and  is  on  the  profit  of  that  particular  ship  and  cargo; 

but  the  market  varies,  and  may  depend  upon  twenty-four 

hours  sooner  or  later;  so  that  unless  the  veiy  ship  and 

cargo  arrive,  the  profit  may  fail,  and  the  insurance  is  lost.'' — 

They  also  dted  Hodgson  v.  Glover  (c),  and  JSwgr  v.  Glover  (d). 

Cresswett,  Alexander,  and  W.  H.  Watson,  contrft,  were 
stopped  by  the  Court. 

Lord  Abinoer,  C.  B. — ^The  question  is,  whether  the 
plaintiffs  had  any  insurable  interest  in  the  goods  in  ques- 
tion, and  I  am  of  opinion  that  they  had  not.  The  argument 
of  the  plaintiff's  counsel  rests  upon  an  analogy  drawn  from 
the  law  relating  to  insurance  on  freight.  It  is  veiy  true, 
where  a  party  is  entitled  to  the  ship,  either  wholly  or  in 
part,  the  law  will  allow  him  to  make  a  separate  insurance 
on  the  freight.  If  there  is  a  charter-party,  and  the 
ship  is  lost,  he  is  entitled  to  recover  for  the  freight.  But 
if  a  ship  is  sent  out  for  goods,  and  none  are  received  on 
board,  there  is  no  interest  to  maintain  an  insurance  on  the 

(a)  2  East,  542.  (c)  6  East,  316. 

{b)  Id.  548,  note.  (d)  2  N.  R.  206. 

VOL.  VI,  R  M.  W. 
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Math^rf  Pim^  profits.  Wbeie  goods  are  received  on  board  of  a  vessel, 
and  a  contract  is  made  to  secure  them,  then,  if  a  loss  arises, 
the  assured  may  recover,  because  his  receipt  of  the  goods 
has  been  prevented  bj  perils  of  the  sea;  for  he  has  made 
a  contract  which  he  had  great  reason  to  expect  would  be 
performed.  But  the  cases  of  freight  are  not  analogous  to 
cases  of  insurances  on  the  profits  to  arise  from  the  sale  of 
goods.  They  stand  upon  the  assumption  that  the  party 
insuring  has  in  his  own  power  the  subject-matter  upon 
which  the  insurance  is  effected.  In  this  case,  the  plain- 
tiffs had  no  present  interest,  and  none  can  attach  on 
such  a  contract  as  this.  If  contracts  for  goods  to  be  pur- 
chased in  futuro  were  allowed  to  be  the  subject  of  insur- 
ance, it  would  be  allowing  a  wager  policy  to  be  made.  But 
such  a  doctrine  would  defeat  the  legislative  provisions  on 
the  subject,  and  create  an  imaginary  interest,  which  has 
no  foundation  in  law.  Here  there  was  no  written  contract^ 
nor  any  contract  which  the  plaintiffs  could  have  enforced. 
The  cases  of  freight  suppose  a  contract  which  is  capable  of 
being  enforced.  Here  no  interest  in  the  goods  was  passed  to 
the  plaintiffs.  There  is  a  contract  to  sell  100  tons  of  palm 
oil,  to  arrive  by  the  Maria;  if  the  vessel  do  not  arrive,  or 
the  goods  do  not  arrive,  the  contract  is  void.  Then  where 
is  the  interest?  The  transaction  amounts  in  effect  to  an 
insurance  of  a  void  contract. 

Parks,  B. — I  concur  in  opinion  with  the  Lord  Chief 
Baron,  that  the  plaintiffs  have  no  insurable  interest.  I 
admit  that  profits  may  be  insured,  but  that  is  on  the  ground 
that  they  form  an  additional  part  of  the  value  of  the  good% 
in  which  the  party  has  already  an  interest.  Thus,  the  owner 
of  goods  on  board  a  vessel  may  insure  the  profits  to  arise  from 
them.  So  may  a  consignee,  or  a  feurtor  in  respect  of  his 
commission.  So  may  captors,  because  they  have  a  lawful 
possession,  coupled  with  a  well-founded  expectation  that 
their  claim  to  retain  the  goods  will  be  allowed.     So  may 
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the  owners  of  slaves,  or  a  captain  in  respect  of  liis  commis-  &«^  ^  v^»^ 
sion.  In  these  cases  there  is  either  an  absolute  or  a  spe- 
cial property  in  possession.  There  the  profits  are  insured 
as  an  additional  value  upon  the  goods,  in  which  the  insurer 
has  a  present  interest.  Here,  however,  the  assured  are  not 
interested  at  the  time  of  the  goods  being  put  on  board,  but 
only  upon  their  arrival.  They  rely  upon  the  honour  of  the 
vendor,  that  the  goods  shall  be  put  on  board  the  ship  spe- 
cified in  the  contract,  and  that  they  shall  be  delivered  to 
them  when  the  ship  arrives.  It  is  an  engagement  of  honour 
merely.  If  it  is  not  a  contract  capable  of  being  enforced 
at  law,  it  is  nothing.  The  contract  is  to  sell  the  goods  when 
they  arrive,  but  there  was  no  memorandum  in  writing,  and 
consequently  no  contract  which  was  capable  of  being  en- 
forced, at  the  time  either  of  the  insurance  or  the  loss  \  and 
if  it  ultimately  did  become  capable  of  being  enforced,  that 
was  only  by  the  subsequent  part  delivery  and  accept- 
ance, which  was  after  the  loss  had  occurred.  At  the  time 
of  the  insurance  and  of  the  loss,  there  was  merely  an 
expectation  of  possession  on  the  part  of  the  plaintiffs, 
founded  on  the  mere  promise  of  the  vendors,  but  there  was 
a  total  absence  of  interest  in  the  subject-matter  of  the  in- 
surance* There  was  no  contract  which  could  be  enforced, 
but  a  mere  promise  on  the  part  of  Messrs.  Harrison  &  Co. 
to  deliver  the  oil  when  it  arrived.  There  was  no  interest 
whatever,  either  special  or  general,  in  the  cargo.  The  de« 
fendant  is,  therefore,  entitled  to  a  verdict  on  the  third  plea, 

AxnBBSON,  B. — ^I  agree  with  the  rest  of  the  Court  in 
tliinTring  that  the  plaintiffis  had  no  insurable  iuterest  in  the 
cargo  of  the  ship  Maria.  The  contract  of  the  plaintiffs 
with  Harrison  &  Co.  was  a  mere  verbal  contract,  incapable 
of  being  enforced. 

OuBNETj  B.,  concurred. 

Rule  absolute. 
r2 
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Jbwik.  0/  PImi, 
1840. 

"  PiM  and  (Mhen  v.  Curell  and  Others. 

A  (Udaimaon  L/ASE  for  the  infiringement  of  a  ferry. — ^The  declaraticMi 
theinfrfnffe.  Btated^  that  the  plaintiffs^  before  and  at  the  time  of  the  com- 
?*^bld  ^*"^'  mitting  of  the  grievances^  &c.,  were  lawfully  possessed  of  a 

ferry  m  being 

acroM  the  river  Mersey,  "  from  the  township,  parish,  chapelry,  or  place  of  Krkenhead,  in  the 
county  of  Chester,  to  the  parish,  township,  or  place  of  Liverpool,  in  the  county  of  Lancaster  :"— 
Hgldf  1st,  that  the  plaintiff  might  recover  under  this  declaration,  although  he  proved  a  ferry 
hoik  ways,  as  well  from  L.  to  B.,  as  from  B.  to  L. ;  2ndly,  that  this  description  did  not  import  a 
ferry  from  the  whoU  township,  &c.,  of  B.,  to  the  whole  parish,  &c,  of  L.,  but  that  the  plaintilT 
might  recover  on  proof  of  a  ierry  from  any  point  within  B.  to  L. 

Under  a  lease  of  a  ferry,  describing  it  as  a  ferry  across  a  river  both  ways,  a  ferry  across  the 
river  ens  wajf  only  will  pass. 

Stmbk,  that  the  establishment  of  a  ferry  across  the  river  Mersey,  having  its  terminus  in 
Birkenhead,  within  400  yards  of  the  plaintiff^'  ferry,  and  upon  which  the  defendanto  carried 
passengers  and  goods  for  hire  in  boats  from  Birkenhead  to  Liverpool,  in  itself  imported  an  in- 
fringement of  the  plaintiffs'  ferry,  for  which  they  might  maintain  an  action. 

The  plaintiflk  derived  title  to  their  ferry  under  a  grant  from  Edward  IIL  to  the  priory 
of  Birkenhead.  The  defendants,  in  disproof  of  this  title,  sought  to  shew  that  there  was  a  pre. 
existing  ferry  from  Liverpool  to  Birkenhead,  and  from  Birkenhead  to  Liverpool,  which  rendered 
the  grant  of  Edward  IIL  void  as  a  grant  of  ferry.  In  order  to  shew  that  both  were  ferries  one 
way  only,  the  plaint! A'  from  B.  to  L.,  and  the  other  from  L.  to  B.,  the  plaintifb  gave  in  evi- 
dence certain  proceedings  in  the  Court  of  Chancery  of  the  Duchy  of  Lancaster,  temp.  Chas.  I., 
on  an  information  filed  at  the  relation  of  the  then  lessee  of  the  latter  ferry  under  the  crown^ 
Sir  W.  Molyneuz,  against  the  proprietor  of  the  former,  a  Mr.  PowelL  The  information  claimed 
a  ferry  both  ways,  and  sought  to  restrain  the  defendant  from  proceeding  in  certain  suits  in  the 
Court  of  Requests  at  Westminster  in  disturbance  of  the  right  of  the  relator,  and  prayed  process 
against  the  defendant  to  appear  in  the  Duchy  Court  to  answer  the  premises,  and  abide  the 
order  of  the  Court  Before  answer,  the  Court  made  an  order,  purporting  to  be  *Mn  explan- 
ation of  an  iqlunction  against  the  defendant  to  permit  the  relator  peaceably  to  eiqoy  his  ferry, 
and  take  the  profit  thereof  in  such  manner  as  the  same  had  been  ei^oyed  for  twenty  years  last 
past,"  and  whereby,  (on  affidavit  on  the  part  of  the  relator,  suting  that  the  occupiers  of  the 
two  ferries  had  been  accustomed  for  twenty  years  past  mutually  to  account  with  each  other  at 
certain  times  and  places  agreed  on,  concerning  the  profito  of  the  ferries,  the  occupiers  of  Powell's 
ferry  paying  to  the  occupiers  of  Molyneux's  ferry  half  the  profits  of  the  freight  laden  on  the 
Liverpool  side  and  landed  on  Cheshire  side,  and  the  latter  making  some  payments  to  the  former 
lor  part  of  the  profits  of  the  freight  laden  on  Cheshire  side  and  landed  on  Liverpool  side),  the  Court 
ordered  that  Powell  should  account  and  pay  as  had  been  accustomed,  or  in  defeult  an  atuchment 
should  be  awarded  against  him.  The  answer  of  Powell  also  claimed  a  ferry  both  ways,  founding  his 
title  on  the  grant  of  Bdward  III.  On  the  6th  of  June,  1627,  the  Court  ordered  that  an  attachment 
should  beawarded  against  the  defendant  for  his  contempt  in  not  accounting  according  to  the  former 
order:  and  on  the  1 1th  of  June,  a  further  order  was  made,  that  the  ferrymen  on  both  sides  should 
weekly  account  each  to  other  according  to  the  previous  usage ;  that  both  sides  should  account 
each  to  other  for  the  time  past,  before  the  next  assises :  that  the  relator  might  take  out  an  at- 
tachment de  bene  esse,  that  if  the  defendant  and  his  ferrymen  did  not  account  accordingly  they 
might  be  attached  for  their  former  contempts ;  and  that  in  case  the  ferrymen  of  the  relator  did 
not  account  according  to  that  order,  an  attachment  should  be  awarded  against  them.  It  ap- 
peared that  depositions  were  afterwards  taken  in  the  suit  on  both  sides,  but  it  did  not  appear 
what  was  its  ultimate  result 

NM,  that  none  of  the  above  orders  were  admissible  in  eridence,  as  not  amounting  to  any  final 
decree,  or  containing  any  a^udication  of  the  Court  upon  the  rights  of  the  parties,  but  merely 
directing  the  continuance  of  a  certain  sUte  of  things  pendente  lite. 

A  right  of  ferry  is  a  matter  in  which  the  public  are  interested,  and  as  to  which,  therefore, 
reputation  is  evidence,  and  so  also  is  a  verdict  or  Judgment  of  a  Court  of  competent  jurisdic- 
tion, tooching  the  si^me  right,  although  between  other  parties. 
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certain  ancient  ferry,  across  and  over  a  certain  arm  of  the  Egek.  of  puas, 
sea  called  the  river  Mersey^  fix>m  the  township,  parish,  ^^ 
chapehy,  or  place  of  Birkenhead,  in  the  county  of  Chester, 
to  the  parish,  township,  or  place  of  Idverpool,  in  the  connty 
of  Lancaster  (a),  for  carrying,  conveying,  and  ferrying  over 
and  across  the  said  river,  fix>m  the  said  township,  &c.,  of 
Birkenhead  to  the  said  parish,  &c.,  of  Liverpool,  within  the 
said  ferry,  all  passengers  and  other  persons  having  occasion 
fi>r  the  same,  and  the  goods  and  chattels  of  such  persons, 
'm  boats  kept  by  and  by  the  authority  of  the  plaintiffs  there 
for  that  purpose,  they  the  plaintiffs  taking  and  receiving 
certain  reasonable  fireights  and  ferryages,  &c.  Breach, 
that  the  defendants,  contriving,  &c.,  on  the  1st  of  August, 
1837,  and  on  divers  other  days  and  times,  &c.,  wrongfully 
earned  and  conveyed  divers  passengers  and  goods  for  hire 
in  certain  boats,  over  and  across  the  said  river,  firom  the 
said  township,  &c.,  of  Birkenhead  to  the  said  parish,  &c.,  of 
Liverpool,  and  upon  the  said  part  of  the  said  river  where 
the  plaintiffs  had  such  ferry  as  aforesaid,  and  over,  upon, 
and  within  the  said  ferry  of  the  plaintiffs,  whereby  &c. 
Another  breach  alleged,  that  the  defendants  carried  pas- 
sengers and  goods  across  the  river,  from  Birkenhead  to 
Liverpool,  near  to  the  said  part  of  the  said  river  where  the 
plaintiffs  had  such  ferry  as  aforesaid,  and  near  to  the  said 
fcny,  &c. 

Fleaa — ^fibrst,  not  guilty;  secondly,  that  the  plaintiffs 
were  not  lawfully  possessed  of  an  ancient  ferry  across  and 
over  the  said  arm  of  the  sea,  from  Birkenhead  aforesaid  to 
Liverpool  aforesaid,  in  manner  and  form  as  in  the  declara- 
tion alleged : — ^upon  which  issues  were  joined. 

(a)  The  dedaratiim,  as  originaUy  tbst  their  feny  legaUy  ezitted  one 

ftsmed,  dahned  the  ferry  bothwayM,  way  only,  vis.  from  ^kenhead  to 

from  Birkenhead  to  Liyeipooly  and  liveqpool,  a  Judge's  order  was  ob- 

from  LirerpoQl  to  Birkenhead ;  hut  tained  to  amend  the  dedaxation 

subsequent  investigation  into  the  accordingly, 
title  having  satiafied  the  plaintiA 
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Jbeft.  tf  PiMM,      The  oanse  was  first  tried  before  Vaughm,  J.,  at  t]ie 
1840  -y       ^       -^ 

Cheshire  Suminer  Assizes,  1888.    The  plaintiflb  cbdmed  as 

lessees  of  a  ferry  across  the  rirer  Mersey,  fnaai  Bickenhead 
to  Liverpool^  called  the  '' Woodside  Ferry/'  under  a  lease 
granted  to  them  in  the  year  1833^  by  Francb  Bichaid 
Price,  Esq.,  the  alleged  owner  of  the  ferry.  The  defendants 
had^  in  the  year  1837,  set  np  another  ferry  across  the  river^ 
firom  apoint  in  Birkenhead  called  the  Iyj  Bock,  about  4D0 
yaids  to  the  eastward  of  the  terminns  of  the  Woodside 
Ferry,  to  lirerpool,  which  th^  called  the  "  Monks'  Feacry,'' 
and  had  built,  on  the  Birkenhead  side,  a  pier  and  hotels 
and  established  steam-boats,  which  plied  regularly  during 
the  day.  It  was  for  this  alleged  invasion  of  the  plaintifi' 
feny  that  the  action  was  brought. 

The  plaintiffs  derived  their  tide  from  letters  patent  un- 
der the  great  seal,  dated  11  £dw.2,  a-u.  1818>  and4£dw.3, 
▲.  D.  1331.  By  the  former,  after  recitix^,  that ''  from  the 
vill  of  Liverpool,  in  the  county  of  Lancaster^  to  the  priory 
of  Birkenhead,  in  the  county  of  Chester,  and  from  the  said 
prioiy  to  the  aforesaid  viU,  over  [f*  ultra'']  the  arm  of  the 
sea  there,  a  ccnmum  panage  was  had  [''  cmnmunt  pfxnagiim 
habeatur  "],  and  that  the  men  intending  to  pass  over  the 
said  arm  of  the  sea  had  hitherto  been  obliged  to  turn  aside 
to  the  said  prioiy,  because  in  the  place  of  the  aforesaid 
passage  there,  there  were  not  any  houses  for  the  entertain* 
ment  of  such  men,"  whereby  the  priory  was  burdened  be- 
yond its  means,  by  the  exercise  of  the  necessary  hospitality^ 
the  King  granted  to  the  prior  and  convent  of  the  said 
priory  of  Birkenhead  his  royal  license  to  erect  in  the  pliC€ 
of  the  said  passage  an  inn  or  house  of  entertainment,  for  the 
benefit  of  the  passengers.  The  letters  patent  of  4  Edw.  3, 
after  inspecting  and  confirming  the  above  grant,  stated, 
that  the  King, ''  willing  to  do  the  said  prior  and  convent  a 
more  abundant  favour,  and  for  the  benefit  of  those  wishing 
to  pass  over  by  water  there,  granted  to  the  said  prior  and 
convent,  '  quod  ipsi  et  eorum  suceessores  in  pecp^tuiun 
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lobeant  ibidem  paasaginin  tiltra  dictum  bracbium  marisj  SxdL  tf  Fka$^ 
tern  pro  bominibus  quam  pro  equis^  et  aliis  rebua  qiubuA'     ..  ^*  ^ 
cnnqiie/  and  tbat  they  might  receive  for  that  passage  aa         Pxm 
leasonably  might  be  done/'  CuuLb 

The  plaintiffs  next  put  in,  certain  pleadmgs  in  a  quo 
waiTBBto,  filed  by  the  Attamey-Gteneral  of  the  Palatinate 
of  Chester,  in  the  Court  of  the  Earl  Palatine,  in  27  Edw« 
3,  (1354),  against  the  prior  and  monks  of  the  priory  of 
Birkenhead,  touching  the  daims  of  the  convent,  and, 
amongst  others,  this  claim  of  a  right  of  passage.  The 
Prior  pleaded,  as  to  this  part  of  the  information,  the  above 
grant  of  the  4  Edw.  3,  whidi  he  set  forth.  The  Attom^*^ 
General  then  called  upon  him  to  state  his  tolls,  which 
behig  stated,  he  r^Ued  that  they  were  excessive.  The 
record  then  contained  an  award  of  a  venire,  but  it  did  not 
appeair  what  was  the  result  of  the  proceeding  (a). 

At  the  dissolution  of  the  monasteries,  27  Hen.  8,  (1685), 
the  possessions  of  the  priory  of  Birkenhead  passed  to  the 
Crown :  and  in  the  36  Hen.  8,  (1544),  the  King's  receiver 
ct  the  rents  of  the  late  priory  accounted  to  the  Crown  for 
''the  profit  of  the  fenry-bouse,  and  the  boat  called  the  feny* 
boat,  4/.  %8.  Sd." 

By  letters  patent  under  the  great  seal,  dated  in  Nov« 
1545,  (37  Hen.8),  the  King  granted  to  BalphWorsley,  in  con« 
sideration  of  568/.  11«.  6d.,  all  the  houses,  lands,  &c.,  of  the 
latepriory  of  Birkenhead, "  and  all  the  ferry  and  ferry-house, 
andboat  calkd  the  ferry-boat,  and  all  the  profit  of  the  same, 
with  all  and  singular  every  of  tiieir  appurtenances,  !to./'  to 
hold  the  same  by  the  20th  part  of  a  knight^s  fee,  and  an 
annual  rent  of  59«.  6d.  The  plaintiffs  dearly  deduced 
the  title  to  the  ferry,  through  several  settlements  and  wills, 
firom  Balph  Worsley  to  Mr.  Price,  their  lessor,  and  shewed 
the  payment  of  the  annual  rent  of  5A9.  5d.,  first  to  the 

(a)  This  docament  was  objected  to  on  the  lecond  trial  of  the  oaiue» 
and  withdrawn. 
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Xioft.  rf  pum,  CSrawn^  and  subseqaently  to  the  grantees  of  tlie  down, 
^^*  .  jfrom  the  date  of  the  grant  to  Woraley  until  the  present 
time.  The  inquisitio  post  mortal  of  Balph  Worsley,  the 
grantee,  dated  16th  Eliz.,  (1572),  was  read;  whereby  it 
was  found  that  he  died  seLied  of  the  manor  of  Birkenhead, 
''and  of  a  passage  over  the  water  of  Mers^,  inBitkaikead 

The  plaintifFs  then  put  in  several  documents  for  the  pur- 
pose of  tracing  the  title  to  anotiier  (as  they  alleged)  co-ex- 
isting ferry  across  the  rirer  Mersey,  frum  lAoerpool  to 
Birkenhead  {a)  I  Tiz.: — 

18  Hen.  8,  (12S8).  Conveyance  from  Boger  de  Maresey 
to  Banulph,  Earl  of  Chester,  of  ''  all  his  lands  between  the 
Bibble  and  the  Mersey,''  for  40  marks  of  silver.  This 
grant  was  confirmed  by  charter  of  King  Henry  8,  in  the 
same  year. 

18  Hen.  8,  (1288).  Assignment  to  Agnes,  wife  of  Wil- 
liam de  Ferrers,  Earl  of  Derby,  of  the  lands  between  the 
Bibble  and  the  Mersey,  as  one  of  the  sisters  and  coheir- 
esses of  the  said  Banulph,  Earl  of  Chester. 

88  Hen.  3,  (1268).  Grant  of  the  King  to  Edward,  his 
first-bom  son  and  heir,  of  the  custody  of  all  the  lands 
which  were  of  William  de  Ferrers,  Earl  of  Derby,  to  be 
had  until  the  full  age  of  the  heir  of  the  same  EarL 
.  41  Hen.  8,  (1256).  Account  of  Henry  de  Lee,  bailiff  of 
the  Lord  Edward,  in  which  he  rendered  account  (inter 
alia)  of  ieiO  ''for  the  town  of  Liverpool,  with  toU,  stallage, 
poButge,  See/' 

60  Hen.  8,  (1266).  Grant  by  the  King  to  Edmund,  his 
son,  of  the  castles  and  lands  of  Bobert  de  Ferrers,  Earl  of 
Derby,  with  all  their  appurtenances. 

26  Edw.  1,  (1296).  Inquisitio  post  mortem  of  the  Lord 
Edmund,  brother  of  the  King  Edward  1,  which  found  that 

(a)  This  ferry  waa  distrnguiahed  throughout  the  eause  hy  the  title  of 
the  Liverpool  feny. 
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lie  died  possessed  of  (inter  aKa)  '^passagivin  ultra  Mersey/'  £mA.  if  Pkm, 
worth  by  the  year  26s.  Sd.  y^J^^L^ 

22  Edw.  3,  (1849).    Acoount  of  the  King's  minister,  Pm 

whereby,  in  his  return  for  liverpoo!,  he  accounted  for      cukbll. 
(inter  aHa)  the  passage  of  a  boat,  &c.,  denused  to  John,  the 
son  of  WiSiam  del  Mer, 

Leases,  under  the  seal  of  the  duchy  of  Lancaster,  of  the 
several  dates  of  2  Bich.  8,  (1485);  20  Hen.  7,  (1505);  20 
Hen.  8,  (1628);  87  Hen.  8,  (1546— the  same  year  as  the 
grant  to  Balph  Worsley  above  mentioned) ;  1  &  2  Phil.  & 
Mary,  (1154) ;  28  Eliz.  (1586),  were  put  in.  The  first 
of  these  described  the  feny  as  ''the  passage  or  ferry 
over  the  water  of  Mersey,  between  the  town  of  Liverpool 
and  the  county  of  Chester,  parcel  of  the  duchy  of  Lan- 
caster,  together  with  the  boat,  and  all  other  profits,  issues, 
and  emoluments  to  the  same  passage  or  ferry  appertaining 
or  in  any  manner  belonging.  The  other  leases  described 
it  variously  as  ''  a  boat  for  a  passage  over  the  water  of 
Mersey," — ''  a  boat  and  the  passage  over  the  water  of  Mer- 
sey,''— ''tiie  ferry-boat  and  the  passage  over  the  water  of 
Mersey.''  The  leases  of  1546  and  1554  were  (each  for 
21  years)  to  Sir  William  Molyneux,  and  that  of  1586  to . 
Bichard  Molyneux. 

The  plaintiffs  then  offered  in  evidence  certain  proceed- 
ings i^on  an  information  filed  in  the  Court  of  Chancery 
of  the  duchy  of  Lancaster,  22nd  May,  2  Car.  1,  1626, 
by  the  Attorney-General  of  the  duchy,  at  the  relation  of 
Sir  Bichard  Molyneux,  against  Thomas  Powell,  Esq., 
(great  grandson  of  Balph  Worsley,  and  then  owner  of  the 
Woodnde  Ferry)  and  two  of  his  ferrymen. 

The  information  stated,  that  the  king  was  seized  in  his 
demesne  as  of  fee,  in  right  of  his  duchy  of  Lancaster,  of 
and  in  the  village,  town,  and  lordship  of  Liverpool,  with 
the  appurtenances,  in  the  county  of  Lancaster,  and  (inter 
sha)  of  and  in  a  certain  ferry  or  passage  fiir  the  carrying 
and  transporting  of  all  passengers,  goods,  merchandise,  and 
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&tth.  rf  Pleats  cattle,  by  one  or  more  ferry  boat  or  boats,  at  all  oonTenient 

1840 

and  fitting  times  of  the  year^  £rom  the  said  Tillage^  &c.,  of 
liyerpoolj  over  the  river  Mersey,  to  a  certain  place  called 
Birkenhead  Wood,  on  the  otiier  side  of  the  same  river, 
and  within  the  county  palatine  of  Chester,  and  to  all  and 
every  other  place  upon  the  other  side  of  the  same  river, 
adjoining  or  abutting  to,  or  upon  the  confines  of,  the  said 
county  palatine  of  Chester;  and  so,  in  like  manner,  from 
the  said  place  called  Birkenhead  Wood,  and  other  places 
in  Cheshire,  on  the  other  side  of  the  said  river  Mersey,  to 
the  said  village,  fcc.,  of  Liverpool.     It  then  set  forth  a 
lease  from  the  Crown,  dated  10th  May,  2  Jac.  1,  (1604), 
under  the  seal  of  the  duchy  of  Lancaster,  to  Sir  Bichard 
Molyneux,  Bart.,  deceased,  for  a  teem  yet  unexpired,  at  a 
yearly  rent  of  142.  &.  Sd.;  and  the  devolution  of  the 
term,  xspoa  his  death,  to  Sir  Bichard  Molyneux,  his  son, 
the  relator.    It  then  alleged,  that  the  defendants,  intend* 
ing  wrongfully  to  dispossess  the  said  Sir  B.  Molyneux  of 
the  ferry  and  passage,  and  to  gain  and  acquire  the  same, 
and  the  fees  and  profits  thereof^  to  them  or  some  o!  them, 
fee.,  had  of  late  wrongfully  and  unlawfully  entered  and 
intruded  into  and  upon  the  said  ferry  or  passage,  and  did 
wrongfully  pretend,  challenge,  and  claim  the  same  ferry 
and  passage,  and  the  fees  and  profits  thereof,  to  be  the  in- 
heritance of  them,  or  some  of  them;  and  had  of  late  hin- 
dered, disturbed,  and  interrupted,  and  still  did  hinder  and 
interrupt  the  said  Sir  Bichard  Molyneux,  his  servants,  la- 
bourers, and  assigns,  of  and  in  the  said  ferry  and  paa« 
sage,  to  have,  use,  exercise,  and  enjoy  the  same  with  their 
boats  and  vessels,  for  the  transportation  of  passengers, 
goods,  and  merchandise,  from  and  to  the  several  jdaces 
aforesaid,  and  in  manner  aforesaid;  and  to  receive  and 
take  the  profits  thereof  accordisiff  to  the  ancient  veage  here* 
tofore  used  in  that  behaff:  and  in  further  wrong  to  his  Ma- 
jesty, and  his  lessees  and  fermora  of  the  said  feny  or  pas« 
sage,  the  defendants,  or  some  of  them,  had  then  of  late 
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made  for  thaQDUselves  and  used  ferry-boata  f<Mr  the  carrying  BtidL  ^  rimt. 
Vdd  tranaporting  of  passengers^  &c.,  over  the  said  river,  on  .  *^'  ^ 
the  same  ferry  and  passage,  in  as  ample  a  manner  as  his  Fni 
Hqesty,  his  leasees  or  fermors  thereof,  were  rightfolly  en-  Cvbsia. 
titled  to  do;  and  did  wrongfully  claim  and  nse  the  said 
ferry  or  passage,  and  land  their  passengers  and  freight 
iqton  his  Majesty's  soil,  within  his  manor  or  town  of  Liver- 
pool ;  and  did  likewise  take  into  the  same  ferry  passengers 
and  freight  on  Liverpool  side,  and  land  the  same  on  Che- 
shire aide,  without  giving  any  recompeme  to  hia  Mqfesty^  or 
U»  lemses  arfermora  of  the  said  manor  and  ferry  inrespeot 
thereof,  &c.  The  information  went  on  to  allege,  that  the 
detendants  had  commenced  several  suits  against  Molyneux 
and  several  of  his  servants,  in  his  Majesty's  Court  oS  Be* 
qfuests,  touching  the  said  ferry  and  passage,  and  thereby 
flndeavoured  to  impeach  his  Majesty's  title  to  the  ferry,  and 
the  feea  and  profits  thereof;  and  to  stay  due  trial  and  pro* 
ceeding  in  divers  actions  of  account  by  the  under  tenants 
and  servants  of  Molyneux  against  the  defendants,  touching 
tke  profits  of  the  ferry;  and  had  obtained  orders  and  in* 
junctions  out  of  the  Court  of  Bequests  for  the  investing 
and  settling  of  l^e  defendants  in  the  peaceable  possession 
of  the  ferry,  &c. ;  and  that  such  proceedings  trenched  upon 
the  King's  right  and  inheritance  in  the  ferry,  and  the  fees 
and  promts  thereof,  and  to  the  derogation  of  the  Duchj 
Court,  &c.  fee.  And  forasmuch  as  the  town  and  lordship 
of  Liverpool,  and  the  said  ferry  and  passage,  and  all  other 
the  things  aforesaid  granted  to  the  said  Sir  Bichard  Moly* 
neu,  were  in  the  county  palatine  of  Lancaster,  and  within 
the  order,  survey,  and  jurisdiction  of  the  Duchy  Court,  and 
aU  matters  whatsoever  for  or  concerning  the  same  were 
more  aptly  and  fitly  to  be  heard,  ordered,  and  decided 
in  that  Court  than  elsewhere,  the  iitfbrmation  therefore 
prayed  process  against  the  defendants  to  appear  in  his 
Hi^eety's  Court  of  Duchy  Chamber,  at  Westminster,  to 
answer  the  premises,  and  abide  the  order  of  the  Court. 
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Bxeh.  tf  Pkoi,  The  defendants  first  put  in  a  joint  plea  or  demurrer  to 
the  information,  alleging  that  the  ferry  therein  mentioned 
did  not  lie  nor  was  to  be  exercised  within  the  coimty  pala- 
tine of  Lancaster,  but  lay  out  of  the  body  of  eveiy  county, 
and  was  to  be  exercised  and  used  over  the  riyer  of  Mersey, 
which  river  divided  the  counties  palatine  of  Chester  and 
Lancaster,  and  therefore  the  information  did  not  allege 
any  sufficient  matter  to  entitle  the  Duchy  Court  to  the  ju- 
risdiction thereof;  and  praying  judgment  whether  the 
Court  would  take  conusance  of  the  suit.  This  plea  was 
however  overruled;  and  by  an  order  bearing  date  the 
25th  Nov.,  in  the  same  year,  purporting  to  be  ^'  in  eiqplaii- 
ation  of  an  injunction  formerly  granted,  by  which  the  de- 
fendants were  enjoined  to  permit  and  suffer  the  relator, 
and  all  claiming  imder  him,  peaceably  and  quietly  to  en- 
joy the  said  ferry  and  passage,  and  to  take  the  profit  there- 
of, in  such  manner  and  form  as  the  same  had  been  enjoyed 
for  the  most  part  of  twenty  years  last  past,''  the  Court, 
"  on  consideration  of  an  affidavit  of  the  under  fermor  of 
the  said  ferry,  whereby  it  appeared  that  the  fermors  of  the 
said  ferry  of  Liverpool,  and  the  fermors  and  occupiers  of 
the  feny  claimed  by  the  said  Thomas  Powell  over  the 
river  of  Mersey,  had  been  used  and  accustomed  for  the 
most  part  of  twenty  years  last  past,  and  above,  mutually 
to  account  with  each  other,  at  certain  times  and  places 
agreed  on  between  them,  for  and  concerning  the  fees  and 
profits  taken  by  means  of  the  said  several  ferries ;  and  that 
mutual  allowances  had  been  made  during  all  the  time 
aforesaid  each  to  other  for  the  said  profits,  viz.  that  the 
fermors  of  the  said  Thomas  Powell's  ferry  had  always  paid 
to  the  fermors  of  his  Majesty's  ferry  the  moiety  or  one  half 
part  of  the  benefit  of  such  freight  as  was  laden  and  taken 
in  on  Liverpool  side,  and  landed  on  Cheshire  side;  and 
that  likewise  the  fermors  of  his  Majesty's  feny  had  made 
some  payments  and  allowances  to  the  fermors  of  Powell's 
ferry  for  part  of  the  profits  of  such  freight  as  was  taken 
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into  the  ferry  belonging  to  his  Majesty's  fermors  on  Che-  E*dL  rf  Pit««, 
shire  aide,  and  landed  on  Liyerpool  side;^'  ordered,  that    ^   *^Q*  , 
Powell,  and  all  claiming  under  him,  and  all  other  persons  Pim 

using  or  occupying  the  said  ferry,  should,  on  sight  of  that  Cuull. 
otder,  account  and  pay  to  the  fermors  or  occupiers  of  his 
Mqesty's  ferry,  according  as  had  been  used  for  most  part 
of  twenty  years  past,  or  in  default  thereof,  an  attachment 
should  issue  against  the  said  Powell,  and  all  other  persons 
using  the  said  ferry. 

On  the  2nd  February,  1626-7,  the  defendant  Powell  filed 
his  answer  to  the  information,  in  which  he  set  forth  the 
letters  patent  of  4  Edw.  3,  and  the  subsequent  title  to  the  ' 
ferry  thereby  granted,  imtil  it  vested  in  himself:  and 
(after  denjring  the  several  allegations  of  the  information) 
stated,  that  anciently,  to  wit,  firom  the  time  of  the  grant 
made  to  the  said  prior  and  convent  as  aforesaid,  and  imtil 
of  late  years,  the  sole  ferrying  and  transporting  of  passen- 
gers, goods,  and  cattle  over  the  said  river,  in  the  aforesaid 
place,  was  by  the  tenants  or  servants  of  those  imder  whom 
the  defendant  claimed  his  estate  in  the  said  ferry,  and  by 
no  others :  but  that  of  late  years  certain  of  the  townsmen 
of  Liverpool  had  by  little  and  little  encroached  upon  his 
and  his  ancestors'  right,  in  taking  upon  them  to  make  a 
boat  for  the  transportation  of  passengers,  goods,  and  cat- 
tle, contrary  to  justice,  and  to  the  prejudice  of  the  defend- 
ant; that  he  the  defendant  had  not  at  any  time  made  or 
used  any  ferry  boats  for  the  transportation  of  passengers, 
fee.,  but  that  the  other  defendant  (his  lessee)  and  other 
tenants  of  the  ferry  before  him,  had  firom  time  to  time  re- 
paired the  ancient  and  accustomed  ferry-boats,  and  made 
new  boats  as  occasion  required;  without  this,  that  the  de- 
fendant wrongfully  claimed  or  used  the  said  ferry,  or  other- 
wise than  was  lawful  for  him  to  do,  or  had  commenced  any 
suits  against  Molyneux,  &c.,  for  any  other  purpose  than  the 
qoieting  of  the  defendant,  his  tenant  and  servants,  in  the 
possession  of  the  said  ferry  and  of  the  profits  thereof,  &c. 

On  the  6th  June,  1627,  the  Court  made  an  order  that 
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Math.  ^  Mo^  an  attachmeiit  thonld  be  awarded  against  the  defendant* 
*  for  their  contempt  in  not  accounting  according  to  the  far-* 
mer  order;  and  on  the  11th  Jnne  a  further  order  waa 
made,  that  Mr.  Powell  should  cause  hia  fenymen  to  ac<> 
count,  or  ebe  discharge  himself  by  affidant  that  he  could 
not  procure  them  to  account,  according  to  the  former  order 
of  the  Court : ''  and  that  the  ferrymen  on  both  sides  should 
weekly  account  for  the  profits  of  the  said  ferries,  each  to 
other,  as  had  been  used  for  the  most  part  of  twenty  yearn 
last  past,  and  for  such  time  past  as  the  ferrymen  on 
both  sides  had  not  theretofore  accounted  for  the  profits  of 
their  ferries,  according  as  th^  had  usually  done  for  the 
most  part  of  twenty  years  last  past ;  that  both  sides  should 
account  each  to  other  for  the  said  time  past  at  or  before  die 
next  assixes  to  be  held  at  Lancaster;  and  that  the  rdator 
might  take  forth  an  attachment  de  bene  esse,  that  if  the 
drfendant,  and  all  other  his  ferrymen,  should  not  account 
according  to  the  tenor  of  that  order,  they  should  be  at« 
tached  in  regard  of  former  contempts  appearing  to  the  Ck>urt ; 
and  in  case  the  ferrjrmen  of  the  relator  did  not  account  ac* 
cording  to  that  order,  then  an  attachment  to  be  awarded 
against  them  for  their  contempt  in  not  accounting/' 

These  proceedings  were  objected  to  by  the  defendants' 
counsel,  as  being  inadmissible  in  evidence  on  two  grounds: 
first,  that  the  suit  was  res  inter  alios  acta;  and  secondly, 
that  there  was  no  final  decree  or  judgment.  Fortheplain« 
tafb.  Lay  bourn  r.  Crisp  (a)  was  referred  to,  and  on  the 
authority  of  that  case  the  learned  Judge  admitted  the  evi* 
dsDce.  Certain  dqiositions  tsken  in  the  same  suit,  under  a 
commission  issued  subsequently  to  the  last  order,  were  slso 
tendered  in  evidence,  but  on  being  objected  to,  were  with* 
drawn.  It  did  not  appear  what  was  the  final  result  of  the  suit 

The  plaintifis'  counsel  then  put  in  several  leases  of  the 
Woodnde  Ferry  bylhe  ancestors  of  Mr.  Price.  One  of  them, 
being  a  lease  from  Alice  Price  to  William  Woods,  for  seven 
(a)  4  M.  ft  W.  890. 
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yean,  dated  Gth  Jmie.  1762,  contained  a  covenant  by  the  Mm/l  ^  pim^ 

1840. 
leasee  to  pay  the  yearly  sum  of  4(te.  to  the  Honourable         ^^ 

Thomaa  Molynenx,  ''for  the  liberty  of  taking  off  paaaen* 
gen  from  liverpool  town  aide/' — ^The  leaae  firom  Mr.  Price 
to  the  plaintiffs,  which  waa  dated  Slat  Augoat,  1836,  de« 
scribed  the  ferry  as  existing  both  waya,  from  Birkenhead 
to  liyerpool,  and  from  liyerpool  to  Birkenhead;  and  it 
amtained  a  proviso  enabling  the  plaintiffs  to  determine  the 
lease  up<m  six  numths'  notice,  in  case  a  legal  feiry  ahould 
be  eatablished,  by  act  of  Parliament  or  otherwise,  within 
five  hundred  yards  of  the  plaintiff's  ferry. 

The  plaintiffs  then  called  a  number  of  witnesses,  the  re- 
sult of  whose  evidence  was,  that  as  fieur  back  as  living 
memory  went,  there  had  been  a  quay,  and  a  regular  ea* 
tabHahment  of  boats  plying  at  stated  intervals,  at  Wood- 
side,  where  the  lessee  of  the  ferry  had  always  kept  a 
public-house;  carrying  passengen  formerly  at  2<f.,  but 
since  the  introduction  of  steam-boats,  at  3e/.  a  head ;  that 
during  all  the  time  sailing-boats  were  in  use,  the  liver- 
pool  toumJxHiU  had  been  in  the  habit  of  bringing  paaaen- 
gen  acroaa  to  the  Cheahire  side :  that  they  were  never  per- 
mitted to  land  them  on  the  Woodnde  quay,  or  to  take 
back  passengen  from  the  quay,  except  at  one  time  on 
payment  of  a  penny  each,  which  was  called  the  ''landing 
penny ;''  that  more  or  less  resistance  had  also  been  made  at 
different  times  to  their  taking  back  passengen  from  other 
parts  of  the  CSheshire  shore  within  the  alleged  limits  of  the 
Woodaide  Ferry,  unless  in  the  case  of  their  bringing  acroaa 
parties  for  recreation,  whom  they  were  always  allowed  to 
wait  for  and  take  back.  About  twenty  yean  ago,  on  the 
introduction  of  steam-boats,  another  ferry  (so  called)  waa 
estabhshedj  with  Mr.  Price's  permission,  from  a  point 
about  800  yards  to  the  eastward  of  the  Woodaide  Ferry  to 
Liverpool,  which  was  called  the  Birkenhead  Ferry;  and 
since  that  time  steam-boats  had  regularly  run  during  the 
day  on  both  these  lines  of  ferry.    In  the  year  1826,  the 
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Snh.  of  Pkat,  then  lesscc  of  the  feny  built  a  new  and  more  commodioos 
^    ^  '   ^    qu&y,  or  dip,  abont  100  yards  to  the  westward  of  the  old 


^^^  qjosLj,  which  had  since  been  disused.  Before  the  existence 
CuRSLL.  of  the  present  town  of  Birkenhead,  there  were  few  honses 
within  the  township,  and  the  high  road  leading  firom  Ches- 
ter to  the  water-side  came  down  to  the  shore  at  the 
point  called  Ivy  Bock,  and  thence  ran  along  the  shore  as 
far  as  the  old  Woodside  quay;  beyond  which  to  the  west- 
ward there  was  no  regtdar  road,  but  only  the  open  shore  of 
the  river.  Since  the  town  of  Birkenhead  has  been  bnUt, 
within  the  last  fifteen  or  twenty  years,  this  road  has  been 
destroyed,  and  the  high  road  from  Chester  comes  directly 
to  the  shore  at  Woodside:  and  between  it  and  the  river 
are  several  streets,  and  a  considerable  population. 

An  admission  of  the  defendants'  attorney  was  put  in, 
whereby  it  was  admitted,  "  that  the  defendants  did,  on  the 
1st  day  of  August,  1837,  and  on  divers  other  days  before 
th6  commencement  of  this  suit,  carry  and  conv^  divers 
passengers  and  goods,  for  hire,  in  certain  boats,  from  a 
point  in  Birkenhead  called  the  Ivy  Bock,  to  Liverpool, 
and  back  again.''  No  evidence  was  however  given  of  the 
carrying  by  the  defendants  of  any  particular  individuals,  or 
whence  the  persons  carried  by  them  came,  further  than 
that  some  of  them  were  seen  to  come  from  the  present 
Chester  road. 

At  the  close  of  the  plaintiffs'  case,  Cresswett,  for  the 
defendants,  applied  for  a  nonsuit,  on  several  groimds. 
First,  that  there  was  a  variance  between  the  declaration 
and  the  evidence,  inasmuch  as  the  declaration  claimed  the 
right  of  ferry  generally  frt)m  the  township  of  Birkenhead 
to  the  parish  of  Liverpool ;  whereas  the  evidence  was  only 
of  a  ferry  from  a  point  within  the  township  of  Birkenhead, 
viz.  Woodside,  to  Liverpool :  that  the  declaration  ought 
to  have  stated  the  actual  termini  of  the  ferry,  and  not 
having  done  so,  and  the  statement  being  larger  than  the 
proof,  the  plaintiffs  could  not  recover.    Further,  that  the 
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deckratioii  claimed  the  feny  one  way  only,  but  all  the  E*ek.  tf  PUa»t 
evidence  was  of  the  exercise  of  a  ferry  both  ways,  which  ^  ^^'  ^ 
also  was  a  yarianoe.  Secondly,  that  inasmuch  as  a  ferry  Pik 
could  only  exist,  in  point  of  law,  as  a  part  of  a  highway  Curell. 
across  a  river  or  arm  of  the  sea,  for  the  purpose  of  commu- 
nicating with  highways  or  vills  on  either  side,  the  right  of 
ferry  had  been  lost  by  the  change  of  its  site,  on  the  con- 
stroction  of  the  new  quay,  whereby  it  no  longer  communi* 
cated  with  the  ancient  highway  of  which  it  was  before  a 
ccmtinuAtion;  or  that  if  the  owner  of  the  ferry  could  so 
change  the  site  at  his  pleasure  through  an  entire  district, 
bis  duty  being  co-extensive  with  his  right,  he  was  bound  to 
provide  the  public  with  the  means  of  landing  and  embark* 
ing  throughout  the  same  limits ;  on  which  point  he  cited 
Tr^  V.  Firank{a),  Thirdly,  that  there  was  no  proof  of 
any  invanon  of  the  plaintiiF's  ferry,  inasmuch  as  it  was  not 
shewn  that  any  of  the  persons  carried  by  the  defendants 
would  otherwise  have  crossed  in  the  Woodside  boats,  or 
that  they  came  finom  the  road  which  terminated  in  the 
Woodside  ferry.  Fourthly,  that  by  the  erection  of  the 
Birkenhead  ferry,  with  Mr.  Price's  consent,  he  had  lost 
his  exclusive  right :  that  if  his  right  extended  through  the 
possessions  of  the  priory,  so  also  did  his  duty;  and  that 
by  the  license  to  establish  the  ferry  at  Birkenhead  he  had 
deprived  himself  of  the  means  of  performing  that  duty, 
and  so  had  lost  the  right.  The  learned  Judge  reserved 
these  paints,  and  the  case  proceeded. 

The  learned  counsel,  in  his  address  to  the  jury,  con- 
tended, that  it  clearly  appeared  by  the  recital  in  the 
letters  patent  of  11  Edw.  2,  that  there  was,  at  that  time,  an 
existing  ferry  (for  that  the  word  passagium  must  be  so 
construed)  across  the  Mersey,  firom  Liverpool  to  Birken- 
head, and  back  again ;  and  therefore,  that  the  grant  of  the 

(a)  4  T.  a.  666. 
VOL.  VI.  S  M.  W. 
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MadL  of  Phot,  4  Edw.  8^  to  the  prior  and  conrent^  could  operate  only  as 
a  license  to  cany  passengers  across  the  riyer^  and  receive 
a  toU^  without  being  subject  to  an  information  at  the  suit  of 
the  Crown,  but  not  to  give  them  any  exdusiye  right  of 
ferry,  or  to  defeat  the  rights  of  the  pre-eiisting  ferry. 

The  defendants  then  called  witnesses,  whose  evidence, 
in  the  main,  was  to  the  same  effect  as  those  of  the  plain* 
tiffs,  excepting  that  they  spoke  more  strongly  to  the  inter- 
ruptions of  t&e  ferry  by  the  Liverpool  boatmen.  They  put 
in  also  other  leases  of,  and  minister's  accounts  relating  to, 
the  Liverpool  ferry.  From  one  of  these  leases  it  appeared 
that,  at  the  period  of  the  grant  of  the  Woodside  ferry  to 
Ralph  Worsley,  in  1545,  the  LivCTpool  ferry  was  in  lease  to  a 
subject.  This  ferry  continued  in  the  possession  of  the  Moly- 
neux  family  until  the  year  1777,  when  it  was  sold  by  them, 
together  with  the  tolls,  harbour  dues,  &c.,  of  the  town  of 
Liverpool,  to  the  Corporation  of  Liverpool;  since  which 
period  the  exclusive  fiBrry  right  has  never  been  exercised. 
An  examined  copy  of  the  record  in  a  cause  of  Price  v. 
EUison,  Trin.  T.  1773,  was  also  put  in.  It  was  an  action  <^ 
assumpsit  by  Mr.  Price,  the  then  owner  of  the  Woodside 
ferry,  claiming  to  recover  a  toll  of  a  penny,  due  from  the 
defendant,  for  landing  on  the  plaintiff's  quay  and  land, 
within  the  limits  of  the  ferry.  In  some  of  the  counts  of  the 
declaration,  the  plaintiff  claimed  as  lord  of  the  manor  of 
Birkenhead,  in  others  as  owner  of  the  ferry.  The  declara^ 
tion  alleged  the  ferry  as  existing  both  ways.  It  appeared 
that  the  plaintiff  had  sued  out  several  successive  writs  be- 
fore he  declared ;  and  there  was  an  entry  o[  judgment  of 
non  pros.,  and  c^  the  taxation  of  costs  for  the  defendant.^- 
It  was  contended  that  the  whole  documentary  title  of  the 
plaintiffs  established  a  ferry  (if  any)  both  ways,  and  so 
disproved  the  feny  claimed  by  the  phdntiffs :  and  that  this 
view  of  the  case  was  confirmed  by  the  evidence  of  the 
record  in  Price  v.  Ellison;  since,  if  it  were  a  ferry  one  way 
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only,  the  owner  of  the  ferry  could  never  have  considered  *«*•  <f  ^«««^ 

'ld40 
himself  entitled  to  the  'landing  penn/'  claimed  in  that 

action. 

The  learned  Jndge^  in  somming  np,  stated^  in  the  first 
instance,  his  opinion  upon  the  points  made  by  the  defend- 
ants counsel  for  a  nonsuit  :^^1.  That  under  the  allegation 
of  the  declaration,  that  the  plaintiffs  were  possessed  of  a 
ferry  from  Birkenhead  to  Liverpool  and  from  Liverpool  to 
Birkenhead,  they  might  recover  in  respect  of  a  ferry  from 
any  particular  point  in  Birkenhead  to  Liverpool  only,  if  it 
were  established  by  the  evidence.  2.  That  it  sufficiently 
appeared  from  the  evidence,  that  the  site  of  the  ancient 
ferry  was  the  same,  or  very  nearly  so,  with  that  of  the  pre- 
sent terminus  at  Woodside;  and  that  it  had  in  fact  com- 
municated with  the  highway  leading  thither.  3.  That  the 
(acts  stated  in  the  defendants'  admission,  and  the  carrying 
by  them  of  persons  coming  from  the  Chester  road,  were 
sufficient  evidence  to  go  to  the  jury  of  an  invasion  by  the 
defendants  of  the  plaintiffs'  ferry.  His  Lordship,  after 
stating  the  evidence,  left  to  the  jury  the  two  questions, 
1st,  whether  the  plaintiffs,  as  lessees  of  Mr.  Price,  were 
possessed  of  an  ancient  ferry  from  Birkenhead  to  Liver- 
pool ;  and,  2ndly,  whether,  if  they  were,  the  defendants  had 
infringed  that  ferry.  The  jury  found  a  verdict,  on  both 
issues,  for  the  plaintiffs. 

In  the  following  Term,  Cresswell  obtained  a  rule  nisi  f o 
enter  a  nonsuit  on  the  several  points  reserved  at  the  trial : 
and  for  a  new  trial,  on  the  ground  that  the  proceedings 
in  the  information  against  Thomas  Powell  had  been  im- 
properly received  in  evidence;  and  also  on  the  ground 
of  misdirection : — 1st,  in  the  learned  Judge's  not  having 
stated  to  the  jury,  that  the  grant  under  which  the  plaintiffs 
daimed  was  a  grant,  not  of  an  exclusive  franchise,  but  only 
of  a  license ;  and,  2ndly,  in  his  having  led  them  to  conclude 
that  the  particular  position  of  the  ietrj  originally  was  not 

s2 
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Bxeh.  of  Pi§ai,  material  to  the  plaintiffs'  right  to  recover. — ^In.  Easter 
-  ^  '  -    Temij  1839,  cause  was  shewn  against  this  rule  by 

FlM 
9. 

CUIIEL&.  The  Attorney  Oeneral,  Temple,  Evans,  Jervia,  and  Wehby. 

— ^I.  First,  as  to  the  objection  that  there  was  a  variance  be- 
tween the  ferry  stated  in  the  declaration  and  that  proved. 
It  is  not  correct  to  say  that  there  was  no  evidence  that 
the  ferry  existed  one  way  (mly.  It  appeared  that  there 
had  never  been  any  station  for  the  Cheshire  boats  on  the 
Liverpool  side,  or  vice  versA,  nor  was  there  evidence  of  any 
obhgation  on  the  convent  or  their  successors  to  maintain 
boats  on  the  Lancashire  side,  or  on  the  Liverpool  ferrymen 
to  maintain  boats  on  the  Cheshire  side,  as  would  necessa- 
rily have  been  the  case  in  a  tidal  river  of  this  description^ 
had  the  right  of  feny  existed  both  ways.  And  thus  the 
co-existence  of  the  two  ferries  may  be  reconciled.  But 
further,  even  if  there  was  evidence  to  prove  a  legal  feny 
both  ways,  the  plaintiffs  were  not  bound  to  set  forth  the 
whole  of  their  right  in  their  declaration.  [Parke,  B. — If 
they  have  it  both  ways,  they  have  it  one  way.]  On  thia 
principle,  in  an  action  on  the  case  for  disturbance  of  com- 
mon, where  the  right  was  alleged  to  be  in  respect  of  a 
messuage  and  150  acres  of  land,  it  was  held,  that  the  de- 
claration was  divisible,  and  that  proof  of  a  right  of  com- 
mon in  respect  of  the  land  only  was  sufficient  to  entitle 
the  plaintiff  to  a  verdict :  Ricketts  v.  Selwey  (a).  But  it  is 
further  objected,  that  the  plaintiffs  claim  the  ferry  over  the 
entire  district  of  Birkenhead;  whereas  they  have  proved 
it  only  finom  point  to  point.  But  the  declaration  is  in  the 
usual  form  when  the  ferry  is  claimed  firom  point  to  point. 
The  termini  are  never  set  forth  by  metes  and  boimds.  It 
is  alleged  that  the  ferry  is  firom  this  township,  &c.,  of  Bir- 
kenhead to  Liverpool,  because  Woodside,  the  station  of  that 


(a)  2  B.  &  Aid.  360 ;  1  Chit.  R.  104,  112. 
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ferry,  is  witbin  the  townsliip,  &c.,  of  Birkenliead.    It  might  Bxek.  of  Pleats 

as  well  be  said  that  the  declaration  claims  the  ferry  all 

mer  Idverpool.    It  is  imnecessary,  therefore,  to  consider 

whether  the  right  was  more  largely  established  by  proof, 

because  it  is  not  claimed  so  extensiyely  as  is  alleged  by 

the  defendants. 

n.  Secondly,  it  is  said  there  is  no  proof  of  the  identity 
of  the  present  site  of  the  ferry  with  that  granted  by 
Edward  8.  There  is  no  foundation  whatever  for  this  ob- 
jecticm:  it  clearly  appeared  that  the  site  has  ever  since 
been  at  Woodside.  That  was  until  very  recently  the  only 
station  in  Birkenhead,  and  must  reasonably  be  taken  to 
be  the  site  of  the  house  originally  built  by  the  Monks 
mider  the  license  of  the  Crown. 

in.  Thirdly,  it  is  objected  that  there  was  no  evidence  of 
infiingement  of  the  plaintiffs'  ferry  by  the  defendants. 
On  this  part  of  the  argument,  the  plaintiff's  are  entitled 
to  assume  that  they  have  the  right,  such  as  they  have  al- 
leged it.  If  so,  can  it  be  said  that  the  defendants'  admis- 
sion was  not  evidence  to  go  to  the  jury  of  an  invasioi;!  of 
that  right  ?  K  the  ferry  established  by  the  defendants  had 
been  four  instead  of  four  hundred  yards  distant  from  the 
plaintiffs,  the  objection  would  equally  apply.  The  point 
is  a  perversion  of  the  doctrine  established  in  Huzzey  v. 
Field  (a).  [Parke^  B. — ^There  was  certainly  evidence  to  go 
tothe  jury  of  the  defendant's  carrying  substantially  from 
the  same  towns  or  vills.  There  is  some  difficulty  in  recon- 
cihng  some  of  the  cases  with  TVipp  v.  Frank  [b) :  but  this 
is  not  the  case  of  carrying  one  passenger,  but  of  building 
an  hotel,  and  establishing  steam-boats,  by  which  they  must 
have  carried  a  multitude.]  But  independently  of  the 
admission,  there  was  also  evidence  whence  the  jury  might 
infer,  that  some  of  the  persons  carried  came  from  Chester 

(a)  2  C,  M.,  &  R.  432.  (b)  4  T.  R.  666. 
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JML  rf  PUat,  07  other  places  in  the  interior  of  the  country^  to  go  hf 
}^\,^    Woodside.     [Lord  Alnnger,  C.  B. — Supposing  you  estab* 
liohed  that  you  had  the  ferry^  can  anybody  doubt^  that  on 
a  writ  of  ad  quod  damnum,  the  jury  would  have  found 
this  to  be  an  invasion  of  it?] 

rV.  The  next  objection  is,  that  the  right  of  ferry  is  de* 
«troyed  by  the  setting  up  of  the  Birkenhead  ferry  with  the 
license  of  the  owner  of  the  Woodside  ferry.  [Alderaoni 
B. — ^If  the  ferry  be  from  point  to  point  only,  it  can  be 
maintained  as  well  as  before.]  That  is  the  answer  to  the 
objection.  But  even  if  the  right  be  more  extensive,  ex* 
isting  within  certain  defined  Umits,  there  is  no  authority 
for  saying  that  it  is  lost  by  the  conveying  away  of  a  portion 
of  the  land  within  those  limits.  A  right  of  ferry  may  exist 
wholly  disconnected  from  the  right  in  the  soil  on  either 
side ;  and  it  would  not  be,  qua  ferry,  rateable  to  the  poor : 
JR.  y,  EUis  (a).  It  is  impossible  that  there  can  be  a  con- 
tinuous quay  throughout  the  whole  district  of  the  ferry 
right :  it  must  be  sufficient  if  the  ferryman  provide  the 
public  throughout  the  district  with  reasonable  means  of 
landing  and  embarkation.  [Parke,  B. — ^I  understand  the 
aq^ument  for  the  defendants  to  be,  that  by  your  dedar* 
ation  you  are  bound  to  prove  a  ferry  throughout  the  whole 
chapeby  of  Birkenhead,  and  that  you  have  not  done  so; 
but  that,  if  you  have,  you  have  lost  it  by  parting  with  a 
portion  of  the  shore.]  It  is  sufficient  to  answer  that  no 
such  extensive  right  is  in  fact  claimed. 

y.  With  respect  to  the  alleged  misdirection,  the  sum<» 
ming  up  of  the  learned  Judge,  as  stated  in  the  report,  is 
altogether  free  from  exception.  He  stated  to  the  jury,  and 
expressed  his  opinion  upon,  the  point  as  to  the  alleged 
variance ;  he  left  to  them  the  conclusion  to  be  derived  from 
the  usage;  the  question  as  to  the  identity  of  site,  and  also 

(a)  1  M.  &  S«l.  652. 


.    HILABY  TZBM,  3  VICT.  8S8t 

as  to  the  infiringement    And  as  to  th6  objection,  ihlit  he  JBm*.  ^  Pteu* 

did  not  leaye  it  to  them  to  say  whether  the  plaintiffs  had     ^    *p^Q*  ^ 

proved  an  exchuive  ferry,  or  only  a  license,  it  was  snfBcient  Pim 

to  leaye  to  them  the  question,  whether  by  the  documents       cwua 

and  the  long  usage  taken  together,  the  plaintiffs  had 

proTed  that  which  they  had  alleged,  an  ancient  legal  ferry 

frcan  Birkenhead  to  liyerpooL    The  woiipaseagium,  used 

in  the  grant  of  £dward  3,  is  the  proper  legal  term  to 

describe  and  convey  a  ferry:  and  it  is  the  same  word 

which  is  employed  in  the  documents  put  in  evidence  to 

describe  the  Liverpool  ferry.    There  is  no  doubt  that  the 

&ny  at  Wooddde  has  in  fact  existed  for  more  than  five 

oentaries.    It  has  been  granted  and  enjoyed  with  all  the 

incidents  of  a  legal  ferry.    There  must  have  been  an  actual 

postage  across  the  river  for  all  the  time;  and  it  is  doubtless 

that  only  which  is  intended  by  the  ^'commune  passagium'' 

mentioned  in  the  grant  of  Edw.  2.    It  is  seldom  that  so 

strong  evidence  has  been  given  of  the  existence  of  a  legal 

ferry* 

VI.  The  last,  and  most  important  question,  is  as  to  the 
admissibility  of  the  proceedings  temp.  Car.  1,  which  were 
objected  to  at  the  trial  (a). 

Tirst,  this  is  a  case  in  which  reputation  would  be  evi- 
dence, and  in  which,  therefore,  a  verdict  or  judgment  of  a 
Court  of  competent  jurisdiction,  or  a  decree  or  order  in 
equity,  adjudicating  upon  the  right  in  question,  is  also 
evidence,  although  it  be  res  inter  alios  acta.  This  is  a 
question  publici  juris.  The  navigable  river  is  a  great  high- 
way;  the  boats  of  the  ferry  may  be  considered  as  a  bridge 
across  it.  If  it  be  a  legal  ferry,  the  owner  is  bound  to 
keep  boats  and  a  station,  and  is  indictable  if  he  fail  to  do 

(a)  At  the  doae  of  the  Attor-     lieved  from  arguing  all  the  points 
ney-General's  argument,  the  other      except  this  last, 
counsel  for  the  plointiffii  were  re- 
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Btck,  of  Pieai,  go.    All  the  Queen's  subjects  have  a  right,  in  oonsidera- 

IgiQ  ,  **  o        ' 

tion  of  the  toll,  to  be  earned  over  it:  Payne  y.  Partridge  (a)  ; 
Huzzey  v.  Field.  It  is,  indeed,  much  more  publici  juris 
than  the  boundary  of  a  manor  or  a  parish.  The  case  of 
Reg.  V.  StUtan  (&)  is  very  analogous  to  the  present.  There, 
on  an  indictment  for  the  nonrepair  of  a  bridge,  charging 
the  defendants  with  a  liability  ratione  tenurse,  a  record, 
setting  forth  a  presentment,  in  the  time  of  Edw.  3,  against 
a  Bishop  of  lincoln,  who  was  thereby  charged  with  non- 
repair of  the  same  bridge,  and  liability  to  repair,  a  trial  of 
this  presentment  at  the  assizes,  and  an  acquittal  of  the 
Bishop  as  not  liable,  was  held  admissible  in  evidence 
for  the  defendants.  It  appeared  from  the  same  record, 
that  the  jury,  being  asked  who  was  bound  to  repair,  an- 
swered, that  they  did  not  know ;  and  being  asked  when 
and  by  whom  it  was  first  built  or  repaired,  said,  about 
60  years  since,  and  then  of  alms  by  the  Bishop  of  Idncoku 
This  finding  also  was  held  to  be  evidence.  [Aldersan, 
B. — ^That  was  when  the  jury  were  summoned  de  vicinetq, 
and  their  functions  were  less  limited  than  at  present. 
Parke,  B.,  referred  to  Brett  v.  Beales  (c).]  In  Res  v. 
Antrobua  (d),  the  Court  of  King's  Bench,  on  the  trial  of 
an  information  against  the  sheriff  of  Cheshire  for  not  exe- 
eiiting  a  criminal,  held  evidence  of  reputation  that  the 
sheriff  was  exempt  and  that  the  corporation  of  Chester 
were  bound  to  execute,  not  to  be  admissible ;  but  the  pro- 
priety of  that  decision  may  perhaps  be  doubted.  In  the 
case  of  7%6  City  of  London  y.  Gierke  (e),  which  is  the  found- 
ation of  this  class  of  cases,  it  was  held,  in  an  action  on 
the  case,  in  which  the  plaintiffs  prescribed  to  have  a  toll 
on  all  malt  brought  by  the  west  country  barges  to  Lon- 

(a)  1  Salk.  12;  1  Show.  232 ;  (c)  Moo.  &  M.  416. 
3  Mod.  294.                                             {di  2  Ad.  &  £.  788. 

(b)  8  Ad.  &  E.  516 ;  3  Nev.  &  P.         (e)  Carth.  181. 
376. 
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don^ .  that  Terdicts  obtained  against  other  west  conntry  iUdL  of  PUag^ 
maltsters  were  admissible  in  evidence  against  the  defend-     ^  ^     ^ 
ant,  though  he  was  neither  party  nor  privy  to  those  suits.         p»< 
On  the  same  principle^  in  Beed  v.  Jackson  {a),  a  verdict       Curblu 
against  one  defendant  in  trespass,  on  an  issue  of  a  justifi- 
cation of  a  public  right  of  way,  negativing  the  right,  was 
held  evidence  in  trespass  for  breaking  the  same  dose, 
against  another  defendant  who  justified  under  the  same 
light.     A  navigable  river  being  in  law  a  public  highway, 
that  case  is  strictly  analogous  to  the  present.    In  Rogera  v. 
Wood{b)f  the  document  tendered  in  evidence  was  held  in- 
admissible, on  the  ground  that  it  could  not  be  considered 
as  the  decree  of  any  court  of  competent  jurisdiction. 

Then  the  further  question  is,  whether  these  orders  of 
the  Duchy  Court,  or  any  of  them,  were  sufficiently  )ina/, 
or  sufficiently  adjudicatory  on  the  right  now  in  question, 
to  render  them  receivable.  There  are  many  cases  in  which, 
upon  similar  questions,  orders  and  proceedings  not  ab«- 
solutely  final  have  been  admitted.  In  Tooker  v.  Duke  of 
Bemffori  (c),  a  commission  imder  the  seal  of  the  Court  of 
Exchequer,  to  inquire  as  to  the  boimdaries  of  a  manor, 
iand  an  inquisition  taken  thereon,  were  held  admissible  in 
evidence,  although  not  conclusive,  on  a  question  to  seeking 
the  same  right.  So,  in  Brisco  v.  Lomax  {d),  on  a  question 
as  to  the  boundary  between  two  manors,  1;he  finding  of  a 
jury  summoned  under  a  commission  firom  the  Duchy  Court 
of  Lancaster,  to  determine  the  boundary  between  those 
manors,  on  the  petition  of  the  then  owners,  was  held  ad- 
missible in  evidence;  although  it  did  not  appear  that  any 
steps  had  been  taken  after  the  return  of  the  verdict  to  the 
Duchy  Court.  In  those  cases  the  commissions  were 
only  interlocutory  proceedings,  and  do  not  appear  ever 

(a)  1  East,  355.  (d)  8  Ad.  &  £.  198;  3  Nev.  &  P. 

(b)  2  B.  &  Adol.  345.  308. 

(c)  1  Burr.  146. 
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BmA.  ^  PiMt,  to  have  been  acted  on  to  the  extent  of  a  final  decree.  In 
^®^*  Laybaum  v.  CWqi  (c),  on  an  issue  directed  by  the  Equity 
Court  of  Exchequer,  to  try  the  right  of  the  deputy  day- 
meters  of  London  to  the  exclusive  measuring,  &c.,  of  all 
oysters  brought  into  the  port  of  London  for  sale,  and 
to  the  amount  of  their  compensation,  a  decree  of  that 
Court,  in  1788,  in  a  cause  between  third  parties,  touching 
the  same  right,  whereby  an  issue  was  directed  to  tiy  the 
latter  question  only ;  and  a  subsequent  decretal  order,  fitom 
which  it  appeared  that  the  issue  was  found  for  the  plain- 
tiffs, and  an  account  was  directed, — ^were  held  admissible 
in  evidence.  [Parke,  B. — That  was  a  decree  in  the  place  of 
a  verdict,  which  is  the  material  thing.  The  important 
point  is,  to  shew  that  this  order  recognises  Powell's  right 
to  the  Birkenhead  ferry.]  The  proceedings  appear  to  be 
these :  Molyneux  claims  to  be  owner  of  the  ferry  both 
ways,  and  in  effect  prays  an  injunction  against  Powdl — > 
who  also  claims  a  ferry  both  ways — to  restrain  him  £ram 
proceeding  in  certain  suits  instituted  by  him  against  Moly- 
neux, in  the  Court  of  Bequests,  in  order  to  establish  his 
ferry  right.  Powell,  in  his  answer,  sets  out  his  right,  found* 
ing  it  upon  the  grant  of  Edward  3.  The  first  order  of 
the  26th  November,  1626,  is  an  order  nisi  only ;  but  that 
of  the  11th  June,  although  not  a  final  decree  in  the  suit^ 
is  aa  order  recognising  and  establishing  the  mutual  rights 
of  the  parties,  as  owners  of  two  co-existing  ferries  across, 
the  river  Mersey.  The  existence  of  the  several  fsnies  is 
no  longer  disputed,  but  the  question  between  the  parties  is, 
how  they  shall  share  the  profits  of  eadi.  It  is  an  order  as 
final  as  a  Court  of  Equity  had  the  power  of  making  in  the 
case,  being  an  order  restraining  the  party  in  the  exercise  of 
his  admitted  right.  [Lord  Abinger,  C.  B. — ^The  difficuUy 
is,  whether  it  is  not  merely  a  provisional  arrangement, 
without  any  decision,  or  distinct  assumption  of  the  existence 

(a)  4  M.  &  W.  320. 
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tif  tiie  right  of  Ssrry  in  the  defendant.]     The  order  is  in*  &«*•  9f  P^^^t, 
consistent  both  with  the  claim  of  the  relator  and  of  the  *  ^ 

defendant,  to  their  full  extent ;  but  the  Court  proceeds  on  Pim 
an  assumption,  that  each  is  entitled  one  way  only,  yia.  Cueul. 
Powell  from  Birkenhead  to  Liverpool,  Molyneux  from 
liverpool  to  Birkenhead ;  and  therefore  directs  them  mu- 
tually to  account  for  the  profits  received  by  each,  accord- 
ing to  their  previous  usage,  viz. — ^Powell  in  respect  of 
fireight  laden  on  the  Liverpool  side;  Molyneux  in  respect 
of  freight  laden  on  the  Cheshire  side.  Unless  a  ferry  in 
each  one  way  were  assumed,  the  order  would  have  been  to 
account  both  ways.  Further,  it  is  to  account  weekly  for 
all  fiiture  time.  And  it  is  clear  it  must  hove  been  upon 
consent,  which  renders  it  stronger,  as  an  admission  of 
the  mutual  rights  of  the  parties.  It  is  no  doubt  an 
mUrlocutory  order ;  but  it  is  one  dealing  with  the  rights 
of  the  parties.  A  Court  of  Equity  does  not,  like  a 
Court  of  Law,  conclude  the  rights  of  the  parties  by  one 
fHfder  or  judgment.  Li  Hartoood  v.  Schmedes  (a),  an  order 
to  account  is  considered  as  a  decree.  It  is  such  an  order 
as  that  if  the  party  who  obtained  it  abandon  it,  it  may  be 
acted  on  by  the  other  party.  An  appeal  lies  from  interlo- 
cutory orders  of  a  Court  of  Equity :  Wall  v.  Attorney^ 
Gmeral  {b).  The  stat.  7  Geo.  2,  c.  20,  s.  2,  which  enablea 
the  Court,  on  bills  of  foreclosure,  to  proceed,  on  the  de- 
fendant's request,  to  make  an  order  or  decree  before  a  regu- 
lar hearing,  is  a  parliamentary  recognition  of  the  practice 
of  the  Court  in  this  respect.  After  a  mere  order  for  an 
issue  for  trial  of  a  right,  and  after  trial,  the  Court  does 
not  allow  the  plaintiff  to  dismiss  his  bill:  Carrwfftony^ 
HoUjf{c):  and  so  also,  after  a  mere  general  decree  to 
account:  Gilbert  v.  Faiule8{d),  Here  there  is  finality 
enough  to  shew  that  the  Court  adjudicated  upon  the  right. 
'  The  Court  had  nothing  further  to  do ;  they  issued  the  pro- 

(a)  12  Ves.  316.  (c)  Dickens,  280. 

(b)  11  Price,  668.  (c^)  2Freein.  158. 
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Eteh.  ^  PUat,  cess,  a&d  put  into  the  hands'  of  the  party  the  means  of 
using  it.  Upon  the  whole^  therefore^  it  is  submitted  that 
the  last  order  was  rightly  admitted  in  evidencej  upon  the 
principle  established  by  the  authorities  which  have  been 
referred  to ;  and  if  so^  the  previous  proceedings  were  admis- 
sible as  explanatory  of  it. 

CreuweU,  Cramptan,  and  E.  V.  Williams,  in  support  of 
the  rule. — I.  The  statement  of  the  right  in  the  declaration 
was  negataved^  the  evidence  being  applicable  to  a  ferry  both 
ways.  It  is  said  this  is  immaterial^  for  that  if  the  plain- 
tiff proved  more  than  he  claimed^  that  would  enable  him 
to  recover  in  this  action.  If  this  were  like  a  right  of  com- 
mon^ or  other  easement^  that  would  be  true :  in  such  cases 
there  is  no  commensurate  obligation  or  duty.  But  in  the 
case  of  a  ferry^  there  being  corresponding  and  co-extensive 
duties  to  be  performed  by  the  proprietor^  he  must  state  his 
right  correctly  as  against  the  pubhc^  in  order  that  they 
may  have  firom  his  statement  a  correct  acknowledgment  of 
the  extent  of  Ids  duties  also.  It  is  only  by  reason  of  the 
performance  of  the  duty  that  he  can  support  the  franchise, 
and  maintain  his  action  for  the  invasion  of  it :  see  the 
Y.  B.  22  Hen.  6,  c.  14,  referred  to  in  Huzzey  v.  Field  (a). 
The  duty  is  in  the  nature  of  a  consideration  for  his  ferry : 
if  the  ferry  exist  both  ways,  his  duty  is  to  carry  both  ways : 
the  consideration  is  not  separable.  It  is  like  the  case  of 
a  consideration  for  a  promise;  the  whole  consideration 
must  be  stated,  though  not  the  whole  promise :  so  here, 
the  whole  right  ought  to  be  stated,  because  that  shews 
what  is  the  consideration.  [Parke,  B. — Suppose  the  plain- 
tiff had  produced  a  grant  of  a  ferry,  imposing  also  larger 
obligations,  as,  for  instance,  to  keep  a  mile  of  road  in  re- 
pair—do you  mean  to  say  he  must  have  stated  all  that?] 
It  is  a  grant  of  an  entire  thing,  and  ought  to  be  entirely 
stated.    If  the  plaintiff  were  indicted  for  not  carrying 

(a)  2  C,  M.,  &  R.  436. 
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fiom  liyerpool^  this  verdict  would  be  evidence  for  Inm.  JSjr^.  <f  pi$m, 
[Lord  Abinger,  C.  B. — ^The  great  mass  of  the  evidence  was    ^  ^^^' 
of  a  feny  one  way  only.]     Then^  if  it  were  ambiguous 
which  was  the  right,  that  question  should  have  been  left 
to  ike  jury;  whereas  it  was  treated  as  being  wholly  imma- 
terial. 

n.  Further,  this  was  a  claim  of  ferry  from  the  whole 
district  of  Birkenhead,  and  not  from  any  particular  part  of 
or  point  within  it;  and  as  the  right  was  proved  as  ap- 
phcable  to  a  single  point  only,  viz.  Woodside,  in  tlds 
also  there  was  a  variance.  It  is  said  the  description  in  the 
declaration  is  only  of  a  claim  from  any  particular  point 
within  the  district  from  which  it  might  be  proved.  The 
precedents  are  all  against  such  a  general  statement  of  the 
right.  They  either  describe  the  ferry  as  existing  from  A. 
to  B.,  or  by  a  name  given  to  it,  as  in  Tr^  v.  f)rank, 
and  Huzzey  v.  Field(a).  The  particular  locahty  of  the 
fieany  is  material,  and  the  owner  cannot  change  it,  as  in  the 
case  of  a  market,  to  another  point  within  the  district.  The 
very  statement  that  a  ferry  is  a  highway  over  water, 
uniting  two  highways  by  land,  shews  this  to  be  so: 
the  site  of  a  highway  cannot  be  changed.  If  the  site 
of  the  ferry  be  changed,  it  will  no  longer  unite  two 
highways.  The  Crown,  therefore,  could  make  no  such 
general  grant  throughout  a  whole  district,  as  is  claimed  by 
this  declaration.  At  common  law,  all  the  king's  subjects 
had  a  right  to  pass  over  navigable  rivers ;  and  in  order  to 
avoid  the  inconvenience  of  a  precarious  and  uncertain  tran- 
sit, the  Crown  has  the  prerogative  of  granting  a  ferry  to  aa 
individual,  subject  on  his  part  to  the  duty  of  providing  a 

(a)  E.  F.  WiiUatnt  referred  to  a  back  again ;  and  in  others,  as  a 

precedent  in  Serjt.  Wiaiams'i  MS.  ferry  from  a  certain  part  of  the 

collecdon,  in  which  the  feny  was  shore  of  the  county  of  C,  between 

described,  in  some  counts  of  the  A.  and  B.,  to  a  certain  part  of  the 

declaration  by  its  name;  in  others  shore  of  the  county  of  D.,  between 

as  a  feny  from  A.  in  the  county  of  £.  and  F.,  and  back  again. 
C,  to  R  in  the  county  of  D.,  and 
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XaeK  of  PUtUf  certain  and  inTariable  means  of  passage.    Such  a  grant 


1840. 


assumesj  bowever^  an  existing  Ughway.  At  all  erenta;, 
haying  once  fixed  the  site  of  the  feriy^  hj  making  a  high^^ 
way  to  communicate  with  it^  the  grantee  cannot  change  it. 
But  here  the  grant  itself  (if  the  declaration  is  to  be  taken 
as  claiming  a  right  over  the  whole  district)  shews  that  no 
such  right  was  conferred :  it  shews  there  was  a  pre-existing 
ferry  both  ways^  and  an  ascertained  place  of  passage  on  the 
Cheshire  side ;  and  all  the  parol  evidence  applied  to  the 
terminus  at  Woodside :  there  was  no  evidence  of  any  other^ 
or  of  any  ancient  change  of  site,  [Maule,  B. — Suppose  ai 
plaintiff  claimed  a  ferry  from  Middlesex  to  Surrey^  must 
that  be  imderstood  to  mean  from  the  whole  of  each  shore  ? 
K  it  be  unlawful  from  the  whole  frontage  to  the  whole 
frontage^  then^  if  the  construction  be  ambiguous^  it  must 
be  understood  to  mean  from  point  to  point.] 

in.  Thirdly,  assuming  it  to  be  a  ferry  from  point  to^ 
p<nnt/ there  would  be  no  infringement  of  it,  unless  by  car- 
rying in  fraud  of  the  ferry,  or  persons  really  desirous  of 
going,  and  who  would  otherwise  have  gone,  by  the  plain- 
tiffs' ferry :  7V^  v.  F^ank,  Huzzey  v.  Field.  The  admis- 
sion  was  accordingly  so  framed  as  to  raise  the  point  de- 
cided in  Huzzey  v.  Field,  It  is  like  the  case,  where,  in  an 
action  of  trespass,  the  defendant  admits  the  trespass,  but 
puts  the  plaintiff  to  prove  the  right.  It  ought,  therefore, 
to  hare  been  left  to  the  jury  to  say  whether  the  persons 
carried  by  the  defendants  were  tak^i  in  order  to  defraud 
the  plaintiffs'  feny^  or  bonft  fide  to  be  carried  to  the  other 
side  for  other  purposes :  otherwise  it  is  merely  damnum 
absque  injuriS.  There  are  many  authorities  appljmig  this 
principle  to  the  case  of  markets :  Prior  of  DunstabUfs 
Case  (a),  Blakey  v.  Dimsdale  (A),  Prince  v.  Lewis  (c). 
There  are  only  three  cases  in  the  books  relating  to  ferries, 
prior  to  the  case  of  TWpp  v.  Frank  (d);  viz.  the  authority 

(a)  Y.  B.  11  H.  6,  19  a.  (c)  5  B.  &  Cr.  363. 

(b)  Cowp.  661.  {d)4T.K.  666. 


RILA&T  n%U,  3  YICT.  S61 

already  refeired  to  in  22  Hen.  6^  Churchman  v.  Ttotf-  Etek.  rf  jpun, 
iaa{a),  and  Blissett  v.  Hart  (A).     Churchman  v.  T^insiatt    ^   ^^'  . 
appears  to  be  a  dispnted  case.     [ParkCj  B. — ^No :  only  the  ^im 

leport  of  it  in  Hardrea  is  incomplete.  The  statement  of  it .  Gvucl. 
in  Huzzey  v.  Field  is  correct:  the  decision  ultimately  was 
for  the  plaintiff.  The  case  of  Trg^p  y.  Prank  appears  to 
Iiave  applied  the  same  doctrine  to  ferries  as  the  cases  above 
eited  established  with  respect  to  markets.  Lord  Kenifan 
says, — '*  If  certain  persons  wishing  to  go  to  Barton  had 
applied  to  the  defendant,  and  he  had  carried  them  at  a 
little  distance  above  or  below  the  ferry^  it  would  have 
been  a  firaud  on  the  plaintiffs'  right,  and  would  be  the 
ground  of  an  action.  But  here  these  persons  were  sub- 
stantially, and  not  colourably  merely,  carried  over  to  a 
different  place;  and  it  is  absurd  to  say  that  no  iperwm 
shall  be  permitted  to  go  to  any  other  place  on  the  Hum- 
ber  than  that  to  which  the  plaintiff  chooses  to  carry  them.'' 
The  same  principle  is  adopted  in  Huzzey  v.  Held.  If  the 
plinntiffs'  present  claim  be  sustainable,  then,  however  ex- 
tensive the  town  of  Birkenhead  may  hereafter  become,  the 
whole  population  will  be  excluded  from  going,  except  by 
their  ferry.  Is  it  enough,  then,  to  shew  merely  that 
persons  have  been  carried  by  the  defendants,  who,  but  for 
the  establishment  of  their  ferry,  must  have  gone  by 
Woodside?  Suppose  there  were  no  commimication  from 
the  new  town  of  Birkenhead  to  Woodside — ^would  it  then 
be  an  invasion  to  cany  the  inhabitants  ?  Again,  how  does 
it  appear  that  the  parties  would  have  gone  by  Woodside 
rather  than  Birkenhead  ferry?  The  infringement,  in  re- 
spect of  which  alone  the  plaintiffs  are  entitled  to  recover, 
must  be  shewn  to  have  been  by  carrying  persons  who  were 
travelling  by  the  highway  whidi  the  Woodside  ferry  was 
established  to  connect. 
IV.  [The  fourth  point,  as  to  the  establishment  (tf  the 

(a)  Hardres,  162.  (&)  WOles,  508. 
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Bitch,  rf  PUoit  Birkenliead  ferry,  was  treated  as  falling  wiHiin  the  se- 
^«^«-        cond.] 

•  y.  This  was  not  a  grant  to  the  monks  of  an  exchawe 
ferry f  but  only  of  a  Ucenae  to  carry  passengers  for  hire^ 
without  being  subject  to  a  quo  warranto.    If  the  pre-exist- 
ing ferry,  which  is  recited  in  the  grant  itself,  were  then  in 
the  Crown,  it  might  lawfully  make  a  subordinate  grant  to 
them  of  such  a  privilege.    It  does  not  appear  that  the 
Crown  meant  to  abridge  any  right  that  the  public  had 
under  the  existing  ferry,  but  to  grant  an  additional  benefit. 
At  all  events,  the  utmost  that  can  be  said  is,  that  the 
terms  of  the  letters  patent  are  not  so  plain  as  to  exclude  a 
construction  by  usage :  and  all  the  evidence  of  enjoyment 
in  this  case  was  far  more  consistent  with  a  right  of  this 
limited  nature,  existing  concurrently  with  a  ferry  right 
both  ways,  than  with  an  exclusive  ferry  firom  Birkenhead 
to  Liverpool,  in  derogation  of  the  other  ferry.  The  learned 
Judge,  therefore,  ought  to  have  left  to  the  jury  the  user, 
and  all  the  other  circumstances  of  the  case,  to  explain  the 
ambiguity  in  the  grant :  he  should  have  desired  them  to 
look  at  the  grant  concurrently  with  the  usage,  and  to  say 
whether  it  was  a  grant  of  an  exclusive  right,  or  only  of  a 
subordinate  license  of  exemption  firom  the  existing  mo- 
nopoly.    Suppose  there  had  been  a  grant  to  the  convent 
to  sell  butcher's  meat  in  two  particular  streets,  and  it  were 
afterwards  set  up  as  a  market :  on  proof  of  a  pre-existing 
market  including  those  Umits,  the  construction  would 
necessarily  be  that  the  Crown  granted  only  an  exemption 
firom  the  existing  monopoly. — On  this  point,  they  referred 
to  the  case  of  7%«  Abbot  of  Strata  Marcella  (a),  and  Chad 
v.Tllsed{b), 

YI.  Lastly,  as  to  the  admissibility  of  the  proceedings 
between  Molyneux  and  Powell.  In  the  first  place,  evi- 
dence of  reputation  is  admissible  only  where  it  relates  to 

(a)  9  Rep.  28a.  (b)  2  Brod.  &  B.  403 ;  5  Moo.  185. 
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liglits  m  wbidi  all  the  public  have  an  mterest^  and  msj,  ^*ch.  iff  PiMMi 

therefore,  be  expected  to  convene  and   inquire  about 

them:  and  in  the  same  cases,  verdicts  and  judgments,  in 

cases  where  the  right  has  been  enforced  against  the  public, 

are  admissible  as  being  equivalent  to  a  submission  to  the 

right  by  the  public.    But  this  was  no  proceeding  against 

the  public ;  neither  of  the  parties  set  up  any  daim  against 

the  public.     [PorAre,  B. — How  then   can  you  say  the 

pnbMc  have  anjrthing  to  do  with  it,  where  a  party  sues 

an  individual  for  trespass  on  his  soil,  and  he  pleads  a 

public  right  of  way  ?   Lord  Abmger^  C.  B. — ^In  a  suit  where 

a  party  seeks  to  establish  a  right  of  ferry  against  a  party 

claiming  a  hostile  right,  a  fortiori,  he  establishes  it  against 

the  public]     In  Bex  v.  AfUrobuSj  evidence  of  reputation 

was  excluded,  on  the  ground  that  it  was  a  question  between 

the  county  and  city  sheriffs,  in  which  the  public  were  not 

interested.     So  here,  what  interest  had  the  public  in.  the 

question  what  accounting  there  was  to  be  between  these 

parties,  which  is  the  only  matter  to  which  these  orders 

idate? 

But  assuming  that  a  decree  between  third  parties,  on  the 
right  in  question,  would  have  been  admissible,  these  orders 
were- not  so.  It  appeared  that  the  depositions  tendered  in 
evidence  by  the  plaintiffs  were  subsequent  to  the  last  order: 
it  is  clear,  therefore,  that  it  was  not  a  final  decree.  Nor 
does  it  contain  or  involve  any  distinct  finding  on  the  right 
at  aU :  it  is  merely  for  the  purpose  of  quieting  the  possession 
during  the  progress  of  the  suit.  This  appears  to  have  been 
a  proceeding  in  the  nature  of  a  writ  of  intrusion,  a  juris- 
diction over  the  matter  in  dispute  having  been  wrongfully 
assumed  by  the  Court  of  Bequests,  which  appears,  firom  the 
description  of  it  in  the  4th  Inst.  97,  to  have  been  a  kind  of 
illegitimate  Court  of  Equity.  The  information  only  prays 
process  to  compel  the  defendants  to  appear  in  the  Duchy 
Court,  and  abide  its  order.    There  is  a  similar  prayer  in 

VOL.  VI.  T  M.  w. 
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Sgch.  of  PUdi,  Wabhiffha9n^4ta9e{a)f  which  was  a  bill  of  intnuion  at  flie 
loit  of  Uie  Crown.  It  afffoar$  from  West's  Symboleography, 


p.  292  of  Pleadings  in theEzcheqaer^  tiiat  the  form theni 
to  pny  the  quieting  of  poBsesnon  until  the  hearing.  Here, 
an  injnnctionj  though  not  prayed  in  ternu,  is  applied  for  con* 
temporaneonsly  with  the  information.  As  fiir  as  relates  to 
the  order  for  an  iigunction,  that  clearly  was  no  adjudiea* 
tion  on  the  right;  it  is  merely  ex  parte,  in  furtherance  of 
the  plaintiff's  failL  Tke  next  order  (idiich  was  before  an- 
swer) is  only  in  farther  explanation  of  the  injunction. 
Powell  was  then  in  contempt  for  disobedience  to  that  order. 
Then  iha  order  of  the  11th  of  June,  1627,  is  made  in  conse* 
quenoe.  There  appears  to  have  been  some  dispute  as  to  the 
terms  of  the  inj  unction,  and  they  are  accordingly  settled,  lor 
the  purpose  of  quieting  the  possession  pendente  lite.  With 
regard  to  the  ai^nment  drawn  from  the  stat.  7  Geo.  2,  c  20, 
s.  2,  that  is  rather  in  fayour  of  the  defendant;  fear  the  sti^ 
tute  assumes,  that,  but  for  its  provisions,  the  order  could 
not  be  made  befbre  hearing :  it  i»  a  parliamentary  exeep- 
tion.  Here  the  answer  involres  no  admissions;  it  is  alto^ 
gether  in  denial  of  the  right  claimed  by  the  information : 
and  it  is  founded  altogether  on  the  &ture  depositions — 
it  states  that  the  defendant  '^hopeth  to  prove,'^  &c.  ftc. 
This  is  a  proceeding  analogous  to  the  appointment  of  a  re- 
cei?er  at  the  present  day,  or  an  order  for  the  settling  of 
the  possession  pendente  lite,  in  a  suit  for  a  specific  peiw 
fonnance :  Qibson  v.  Clarke  {b),  Pitt  y.  Dtms  (c) ;  a  mere 
provisional  arrangement,  in  no  respect  decisive  of  the  right 
in  dispute.  The  cases  cited  on  the  other  side  are  alto- 
gether distinguishable :  in  all  of  them  there  was  a  verdict 
or  judgment  of  a  Court  of  competent  jurisdiction  upon  the 
right  in  dispute* 

Cur.  adv.  vult. 
On  a  subsequent  day  in  the  same  Term, 

(a)  Plowd.  547.  (b)  1  Ves.  Sr  B.  500.         (c)  3  Rius.  IS2,  n. 
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Lend  Abihobb,  C.  B.,  said — ^In  tiiis  case^  irliieh  -wis  BmA»  ^  Mw^ 
ttjgved  €be  odier  day  at  to  mock  lengthy  tke  Ciourt  have  .^  ^'  ^ 
tame,  perhapa  I  Aould  si^  with  aome  rductance^  oonri-  ^^^ 
dering  the  great  expense  of  this  proceedings  to  the  opinioa  Cokblu 
ihafc  there  ought  to  be  a  new  trials  on  one  ground^  and  mi 
one  gtoond  only;  and  that  is^  the  admission  of  the  evidenee 
of  the  proeeedings  in  the  Court  of  CSioiieeiy  of  the  duchy 
of  Laneast^,  which  were  (Ejected  to  at  the  trial.  At  one 
time,  I  thought  diat  these  proceedings  might  be  looked  at 
as  ^!«ooeedings  in  equity  la  order  to  adjust  the  intoests 
and  rights  of  both  parties,  because  it  i^peared^  equally 
upon  tiM  Yery  ingenious  argument  of  Mr.  Jervis,  and  upon 
a  partial  inspection  of  the  doeumenta,  as  if  the  suit  in  the 
Court  of  Requests,  wUeh  had  been  commenced  by  the 
parties  under  wiiom  the  plaintiff  claimed^  had  been  stayed 
by  injunctioKi  from  the  Court  ef  CSuincery  of  the  dudiy, 
fiff  the  purpose  of  adjusting^  not  only  the  rights  of  the  re- 
lator who  claimed  under  the  Crown  in  the  suit  in  the 
Duchy  Court,  but  also  of  the  party  who  had  commenced 
the  suit  in  the  Couit  of  Requests,  and  who  is  represented 
by  the  plaintiffs  in  the  present  action ;  but,  upon  looking 
fiuther  at  the  proceedings,  that  does  not  appear  to  have 
been  the  case.  The  documents  which  were  received  in 
eridenee  by  the  learned  Judge  oonaist  of  two  interlocutory 
ord^s  of  the  Duchy  Comrt ;  and  it  appeared  to  us,  at  one 
time,  that  the  second  id  those  orders  might  be  considered 
as  a  final  order,  and  that  no  further  proceedings  had  been 
contemplated  by  the  paities.  It  very  often  happens  in  the 
Comrt  of  CSkaaceiy,  that  an  order  is  made  for  adjusting  the 
rights  of  parties,  and  if  both  are  satisfied  with  it,  they  re^- 
maiii  quaescent,  and  seek  for  no  further  judgment  of  the 
Court.  But  Ihere  are  several  circumstances  in  this  case 
-Uiat  tend  to  shew  that  this  was  not  so  here.  In  the  first 
]^ace,  it  appeared  vipoR  the  learned  Judge's  note,  that,  on 
tibe  plaintiffs'  counsel  offering  certain  depositions  in  evi- 
dence, an  objection  was  made  that  there  was  no  decree  on 

t2 
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Ardk.  ^  P/fMf  those  depodtioiui^  and  they  were  accordingly  withdrawn. 
^  ^'  ^  Now  those  depositions  were  dearl j  taken  a£ker  the  order 
PiM  in  question,  and  that  shewed  it  was  not  in  the  contemphi- 
CuRBLL.  tion  of  the  parties,  or  of  the  Court,  that  the  order  should 
be  a  final  one.  Again,  when  we  come  to  look  at  the  pro- 
ceedings regularly  in  their  order — ^the  bill,  answer,  and 
orders — ^it  appears  that  it  was  not  the  intention  of  the 
Court  to  decide  upon  the  rights  of  either  party;  but  that, 
for  the  purpose  of  the  investigation,  and  to  prevent  any  in- 
convenience resulting  from  the  divisions  between  the  par- 
ties, until  the  Court  arrived  at  the  proper  period  for  ded- 
sion,  these  orders  were  made,  in  order  to  keep  peace  be- 
tween them ;  and  that,  in  the  meantime,  the  Court  would 
not  determine  anything  inconsistent  (if  I  may  so  say)  with 
the  9tatvM  quo,  until  it  had  heard  folly  both  parties,  and 
received  the  evidence.  Under  these  circumstances,  the 
very  most  that  could  be  made  of  the  orders  would  be,  that 
they  furnished  evidence— certainly  merely  evidence— <xf 
the  fact  existing  at  the  time;  namely,  that  both  parties 
claimed  the  ferry;  but  that  is  not  the  principle  on  which 
such  orders  can  be  received  in  evidence.  The  opinion  of 
this  Comrt  is,  that  in  the  cases  where  reputation  is  evi- 
dence— that  is,  cases  involving  a  general  right,  in  which  all 
the  Queen's  subjects  are  concerned — ^a  verdict  or  a  judg- 
ment, upon  the  matter  directly  in  issue  between  the  par- 
ties— although  between  other  parties — ^is  also  evidence;  not, 
however,  that  it  is  evidence  of  any  specific  fact  existing  at 
the  time,  but  that  it  is  evidence  of  the  most  solemn  kind, 
of  an  adjudication  of  a  competent  tribunal  upon  the  state 
of  facts,  and  the  question  of  usage  at  that  time.  But  we 
shall  greatly  extend  the  rule  of  law,  and  most  probably  in- 
troduce great  uncertainty  in  the  mode  of  receiving  or  re- 
jecting testimony  of  this  sort,  if  we  apply  it  to  an  interlo- 
cutory order  of  this  nature,  not  involving  any  judgment 
upon  the  rights  of  the  parties.  It  is  clear,  that  the  answer 
alone  can  in  no  sense  be  evidence.    Therefore,  as  we  think 


The  cause  was  tried  again  at  tlie  Chester  Suxnmer  As- 
sizes^ 1839^  before  Patteson,  J.  The  evidence  was  substan^ 
tially  the  same  as  on  the  first  trials  except  that  the  plain- 
tiffs did  not  put  in  the  proceedings  which  had  been  held 
by  the  Court  to  be  inadmissible^  nor  the  proceedings  in 
qno  warranto  of  the  27  Edw.  8 ;  and  that  the  defendants 
gave  in  evidenoe  several  documents  which  shewed  thatj  at 
the  date  of  the  letters  patent  of  4  Edw.  3^  the  ferry  which 
had  vested  in  the  Crown  on  its  forfeiture  by  Robert  de 
Ferrers^  was  outstanding  in  the  hands  of  a  subject  (a). 

The  Attometf'General,  in  the  course  of  his  reply  for  the 
plaintiffs^  contended  that  there  was  no  evidence  of  the  iden- 
tity of  the  ferry  mentioned  in  those  documents  with  the  ferry 
the  existence  of  which  was  recited  in  the  grant  of  Edw.  8^  and 
that  it  did  not  appear,  from  any  of  the  documents  relating 

(a)  The  plainti£b  did  not  put  in  they  read  on  the  former  trial :  hat 
eiidence  the  early  documents  re-  they  were  proved  hy  the  defend- 
kting  to  the  Liverpool  ferry,  which      ants. 
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these  orders  were  improperly  received  in  evidenoe,  there  itM^  ¥  ^im, 
must  be  a  new  trial  on  that  ground. 

Pabkx,  B. — ^The  order  itself  affirms  no  proposition  of 
fiu:t;  it  does  not  affirm  any  ferry  from  Birkenhead  to 
Liverpool. 

AxDSKsoK,  B. — ^It  seems  to  me  that  the  order  amounts 
to  no  more  than  to  direct  the  continuance,  during  the  suit, 
of  a  certain  state  of  things  which  existed  at  the  time  the 
order  was  made,  without  passing  any  judgment  upon  the 
facts,  or  on  the  rights  of  the  parties.  It  appears  to  me  to 
affirm  nothing  at  all. 

Mauls,  B.,  concurred. 

Rule  absolute  for  a  new  trial. 
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jbok.  </  pIm«»  to  it/  that  its  tenBinas  wbs  in  BiikeokewL    The  learned 
■^  ,       *   -    Judge^  in  summing  up,  left  it  as  a  question  to  be  decided  bj 
'iM         the  jury,  whether  the  ferry  recited  in  the  grant  was  identi- 
GsssLi..       cal  with  thai  mentioned  in  the  various  documents  put  in 
by  the  defendants;  having  eiqfiressed  his  opiniDn,  that  if^  at 
the  time  of  the  grant,  there  was  an  existing  ferry  from. 
Liverpool  to  Birkenhead,  and  back  again,  which  was  then 
in  the  hands  of  a  subject,  the  grant  of  another  ferry  within 
the  same  limits  would  be  void.    A  bill  of  exceptions  to  the 
direction  of  the  learned  Judge,  on  several  grounds,  (includ- 
ing those  taken  at  the  former  trial),  was  tendered  by  the 
defendants'  counsel.    The  jury  having  again  found  for  the 
plaintiffs, 

WiUe,  Seijt.,  in  Michaehaas  Term,  moved  for  a  new 
trial,  on  two  grounds :  first,  that  it  having  been  assumed 
throughout  the  trial,  as  an  admitted  fact,  that  the  ferry  re- 
cited in  the  grant  of  £dw.  3  was  the  same  as  that  men- 
tioned in  the  various  documents  relating  to  the  Lancashire 
or  Liverpool  ferry,  and  no  point  having  been  made  on  this 
question  until  the  reply,  the  learned  Judge  ought  not  to 
have  left  that  as  a  question  to  the  jury;  or  at  all  events 
that  the  verdict,  as  to  this  point,  was  contrary  to  the  evi- 
dence: secondly,  that  under  the  description  of  the  Wood- 
side  Ferry,  in  the  lease  to  the  plaintiffs,  which  stated  it  as 
a  ferry  both  ways,  a  ferry  firom  Birkenhead  to  Liverpool 
only  would  not  pass. 

Lord  Abingbb,  C.  Bw — ^We  cannot  say  there  is  any  bus- 
directioQDL  upon  the  evidfflioe  in  the  cause.  If  the  question 
at  to  the  identity  of  the  ferries  arose  at  all,  it  was  right  to 
ksve  it  to  the  jury.  We  cannot  grant  a  rule  on  the  ground 
that  the  verdiot  was  against  the  evidence,  without  consult- 
ing the  learned  Judge.  As  to  the  last  point,  the  construc- 
tion of  the  lease,  we  reserve  our  judgment  upon  it  until  we 
see  the  precise  terms  of  the  lease. 
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On  a  nbieqiieni  dmr,  Etek.  ef  pttMu, 

1840* 

ParkSj  B^  said — ^We  have  conferred  witli  my  Brotlier 

Palteson,  and  he  informs  us  that  the  question  was  left 

to  the  jury  as  to  the  identity  of  the  ferries^  and  that  he  is 

not  dissatisfied  with  their  verdict.    There  will  therefore 

be  no  rule  on  that  ground.    As  to  the  other  point,  we 

have  had  an  opportunity  of  looking  at  the  terms  of  the 

lease,  and  we  think  it  cannot  be  construed  so  strictly  as 

that  a  ferry  one  way  only  could  not  pass  under  it.    There 

is  no  authority  to  shew  that  a  right  of  ferry  one  way  may 

not  pass  under  a  conveyance  of  a  ferry  both  ways.    There 

will  therefore  be  no  rule. 

Rule  refused. 

The  bffl  of  exceptions  was  subsequently  abandoned  by 
the  defendonta 
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Etbb  v.  Shbllky. 

Assumpsit  for  work  and  labour  as  an  attorney,  for  An  attorney 
money  paid,  and  on  an  account  stated.    Plea,  as  to  the  feuforbuaineM 
sum  of  426/.   4».  lOrf.,  parcel  Sec.,  that  that  sum  was  fhe's^ThTNo- 
claimed  by  the  plaintiff  to  be  due  to  him  for  work  and  !*™^*'  ""^  ^*** 
labour,  as  attorney  for  the  defendant,  in  bringing  and  de^  HiUryTenn, 
fending  certain  actions  in  the  Court  of  Queen's  Bench,  and  the  bufinein  ' 
materials  provided  in  and  about  that  work  and  labour,  J][J  not  entered 
and  for  fees  due  and  payable  to  the  plaintiff  in  respect  ^"  certificate 

,   pursuant  to  the 

thereof,  done  before  the  16th  day  of  November,  1833 ;.  and  >tat.  S7  Geo.  8, 

c  90, 1.  27. 

To  an  action 
for  vork  and  labour  as  an  attorney,  die  defendant  pleaded,  that  although,  during  the  time  when 
the  vork  wai  donet  the  plaintiff  ma  an  attorney  duly  admitted  and  cniolledt  he  had  not,  during 
any  part  of  that  time,  obtained  or  enUred  the  certificate  required  by  law,  authorising  him  to  prac- 
tae  as  an  attoiMy  during  any  part  of  the  taftd  tine*  purtttant  to  the  ttatute;  and  the  plaintiff 
daring  all  that  time  wrongfully  and  wilfully  neglected  to  take  out  and  obtain,  and  was  without 
fucb  eertiiaate»  and  never  had  obtained  or  entered  the  same:— ffe/tf,  that  this  plea  was  bad  on 
special  demuirer,  lor  duplicity. 

ftmUr,  that  it  was  also  bad  on  special  demurrer,  for  describing  the  certiflcatei  not  in  the 
ttnna  of  tbs  ttfttwte*  but  by  words  in?olring  its  kgal  opcimtioB  and  eflbct 
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^geh.  «/  Ptioi,  that  although^  during  the  time  when  the  said  work  and  la- 
*  ^  ^  boor  was  so  done  as  aforesaid,  &c.^  the  plaintiff  was  an  at- 
torney of  the  said  Court  of  Queen's  Bench,  duly  admitted 
and  enrolled,  yet  he  had  not,  during  any  part  of  the  time 
when  the  said  work  and  labour  was  done  or  in  progress, 
obtained  or  entered  the  certificate  required  by  law  in  that 
behalf,  authorizing  him  the  plaintiff  to  practise  as  such 
attorney  during  any  part  of  the  said  time,  pursuant  to  the 
statute  in  such  case  made  and  provided;  and  the  plaintiff 
during  all  that  time  wrongfully  and  wilfully  neglected 
and  omitted  to  take  out  and  obtain,  and  was  without,  such 
certificate,  and  neyer  had  obtained  or  entered  the  same, 
contrary  to  the  statute,  &c. — ^Verification. 

Beplication,  that  before  and  during  all  the  time  in  the 
plea  mentioned,  the  plaintiff  had  duly  obtained  the  certifi- 
cate required  by  law  in  that  behalf,  authorising  him  the 
plaintiff  to  practise  as  such  attorney,  during  the  whole  of 
the  said  time,  pursuant  to  the  statute.  Sec. 

Special  demurrer,  on  the  ground  that  the  replication 
stated  only  that  the  certificate  had  been  obtained  by  the 
plaintiff,  and  took  no  notice  of  the  allegation  in  the  plea 
that  it  had  not  been  duly  entered^    Joinder  in  demurrer. 

The  case  was  argued  in  Hilary  Term  by 

Petersdorff  in  support  of  the  demurrer. — The  repli- 
cation is  bad  on  the  ground  suggested.  The  stat.  87 
Geo.  8,  c.  90,  s.  27,  prescribes  that  ''every  certificate,  so 
to  be  obtained  as  aforesaid,  shall  be  entered  in  one  of  the 
Courts,  in  which  the  person  described  therein  shall  be 
admitted,  &;c.,  within  the  time  thereinbefore  prescribed, 
or  before  such  person  shall  be  permitted  to  practise 
as  an  attorney.^'  And  s.  80  enacts,  that  ''if  any  per- 
son shall  in  his  own  name,  or  in  the  name  of  any  other 
person  or  persons,  sue  out  any  writ  or  process,  or  com- 
mence and  prosecute,  carry  on,  or  defend  any  action  or 
suit,  &;c.,  without  obtaining  a  certificate  in  the  maimer 
tfaoreinbefore  directed,  or  wUhout  entering  the  same  in  one 
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of  the  Courts  aforesaid/'  &c.,  he  shall  forfeit  the  sum  of  &«%.  rf  PUas, 
£50,  and  is  therebj  made  incapable  to  maintain  any  ' 

action  for  any  fee,  &c.,  '*  on  account  of  prosecuting^  carry- 
ing on,  or  defending  any  action,  suit,  or  proceedings,  &c., 
without  such  certificate  a$  aforesaid"  Both  the  obtaimng 
and  the  entering  the  certificate  are  therefore  necessary,  in 
order  to  enable  the  party  to  practise  as  an  attorney,  or  to 
recoyer  his  fees  as  such.  The  plea  accordingly  alleges  that 
tiie  plaintiff  did  not  comply  with  either  of  these  two  requi- 
sites; but  the  replication  only  alleges  that  he  did  not 
Main  the  certificate.  [PorAre,  B. — Is  not  the  plea  bad, 
as  alleging  only  that  the  plaintiff  had  not  obtained  or 
entered  a  certificate,  ''  authorizing  him  to  practise  as  an 
attorney?"  There  is  no  provision  in  the  statute  making  a 
certificate  necessary  for  that  purpose;  the  only  effect  of  not 
obtaining  it  is  to  subject  the  party  to  a  penalty,  and  to  dis- 
able him  from  maintaining  an  action  for  his  fees.]  .  These 
words  in  the  plea  must  be  taken,  not  as  referring  to  the 
general  right  of  the  plaintiff  to  practise  as  an  attorney, 
but  as  descriptive  of  the  instrum^it  which  is  necessary  to 
enable  him  to  maintain  an  action  for  his  fees.  But  if  not, 
the  words  are  mere  surplusage,  and  may  be  rejected ;  and 
if  it  be  alleged  that  they  present  an  ambiguity,  or  render 
tiie  plea  liable  to  the  objection  of  duplicity,  that  should 
have  been  made  a  ground  of  special  demurrer. 

Peacock,  contri. — The  replication  is  good.  The  allega* 
tion  in  the  plea  that  the  certificate  had  not  been  entered, 
lA  altogether  immaterial,  and  it  was  therefore  unnecessary 
to  notice  it  in  the  replication.  The  only  effect  of  not  en- 
tering the  certificate  is  to  subject  the  attorney  to  a  penalty 
of  #50,  but  that  omission  does  not  prevent  him  from  suing 
tat  his  fees.  \Parke,  B. — ^The  statute  expressly  enacts 
that  if  he  shaU  carry  on  any  action  or  suit,  &;c.,  without 
obtaining,  a  certificate,  or  without  entering  the  same,  he 
shall  forfint  £60;  and  that  he  shall  be  incapable  of  main- 
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Mutk.  9f  PkttM.  tainiiq;  any  action  for  Ids  fees  oxt  aoooiut  of  proceedings 
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carried  on  by  him  without  ^'aueh  certificate  as  aforesaid^ 
£trs  i.  e«  such  certificate  so  obtained  and  so  entered.  The  plea 
Shbllbt.  is  clearly  doable^  becanse  it  contains  two  distinct  defences, 
Tis.  that  the  plaintifP  either  has  not  obtained  his  certificate 
at  all,  or,if  he  has,  that  it  has  not  been  altered  pursuant  to 
the  statute :  but  it  is  not  objected  to  on  that  ground.}  At 
aU  eyents.  Bowler  t.  Brown  (a)  is  an  express  anthoriljv 
that  in  order  to  render  the  attorney  liable  to  the  disabiUty 
imposed  by  the  statute,  the  omisaion  to  enter  his  certi- 
ficate was  wilful,  with  an  intent  to  evade  the  fairer  duties 
imposed  by  the  stamp  act.  The  ple&  ought,  therefive,  to 
have  alleged  that  the  plaintiff  wrongfuBy  md  wiyiiBg  had 
negleeted  and  omitted  to  enter  the  certificate.  If  the  eon^* 
struction  were  otherwise,  every  country  attorney  whose 
eertificate  had  not  been  taken  out  through  the  neglect  of 
his  town  agent,  would  be  rendered  incapable  of  recovering 
his  costs,  and  also  be  liable  to  a  penalty  of  i£5(X  [Farke, 
B. — ^The  Ciourt  of  King's  Bench  decided  that  ease  on  the 
supposition  that  the  words  in  the  30th  section,  ^  with 
intent  to  evade  the  payment  of  the  higher  duties  by  the 
said  act  imposed,'^  oveirode  the  whole  clause  ;  but  I  cannot 
help  thinking  the  decision  very  doubtfuL]  Then,  the  plea 
is  bad  in  substance,  and  therefore  on  general  demurrer,  on 
the  ground  already  suggested,  viz.  that  there  is  no  such 
thing  as  a  certificate  authorizing  an  attorney  to  practise. 
Moreover,  it  tenders  an  issue  of  law  instead  of  £BCt,  viz. 
that  the  plaintiff  has  not  obtsined  or  entered  the  certificate 
required  by  law :  thereby  referring  it  to  the  jury  to  aaeer* 
tain  what  is  a  sufficient  certificate  in  point  of  law.  On 
this  point  he  cited  Ashby  v.  Harris  (b),  and  Uoffd  r. 
Wood  {4^.  [Parke,  B. — ^In  declaring  as  reveiiixmer,  it  is^ 
not  necessary  to  state  what  his  reversion  is,  though  ^ 

(fl)  2  Ad.  &  E.  116 ;  4  Ner.  &         (h)  2  M.  &  W.  673. 
M.  17;  3  Dovl.  P.  C.  80.  (c)  5  Ad.  «;  £.  226. 
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niftue  and  tndabtnce  of  the  levenion  wodU  btqmntly^  in-  iSMt  ^Pkm. 
robe  difficult  questions  of  law.}  ^         '  ^ 

P^ndarff,  in  Teplj* — The  case  of  Bowler  y.  JBroiM  is  Shbllby: 
mtoallj  overrnled  hy  WUion  t.  Cha$nbers  (a).  If  there  be 
anything  in  the  objection  that  the  plea  is  bad,  as  inrolving 
matter  of  Iaw«  it  shonld  have  been  taken  on  special  de* 
morrer,  as  in  AMy  t.  Harri$.  In  LUn/d  ▼.  Wood,  the 
dedaration  was  bad  in  substance,  as  disclosing  no  cause  of 
action. 

Cor.  adv.  rolt* 

1%B  jodgnent  of  the  Court  was  now  deliTered  by 

Pabkb,  B.— The  dedsratiott  in  this  case  was  finr  work 
and  labonr  as  an  attorney.  There  was  a  plea,  as  to 
4262. 4f.  lOrf.,  parcel  of  the  money  mentioned  in  the  deda* 
ration,  that  sncha  snm  was  claimed  to  be  due  to  the  plain*' 
^Ibr  costs  as  an  attorney,  in  prosecuting  suits  in  the 
King's  Bench  done  b^bre  the  16th  of  November,  1888! 
and  that  although  the  plaintiff  was  an  attorney  of  that 
Court,  duly  admitted  and  enrolled,  yet  he  had  not,  during 
any  part  of  the  time  when  the  work  was  done  or  in  prc^ 
gvess,  obtmrned  or  entered  the  certificate  required  by  law, 
aotharising  him  to  practise  as  such  attorney,  during  any 
part  of  that  time,  pursuant  to  the  statute;  and  the  plains 
tiff  during  all  that  time  wrongfully  and  wilfulty  neglected 
to  take  out  and  obtain,  and  was  withont  such  certificate!, 
and  never  hath  obtained  or  entered  the  same,  contrary  to 
the  form  of  the  statute. 

The  plaintiff  replies,  that,  before  and  during  all  the 
time  in  the  plea  mentioned^  he  had  duly  obtained  the  oer« 
tificate  required  by  law  in  that  behalf,  authcviziiig  the 
plaintiff  to  practise  as  such  attorney. 

(a)  7  Ad.  ft  E.  524 ;  2  Nev.fr  P.  392« 
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AreA.  ^  Pifof,     To  this  replication  there  is  a  special  demurrer,  aasign- 
•  ^    ing  for  cause,  that  the  replication  does  not  state  that  the 
Btre       certificate  had  been  entered. 
ShslLbt.         The  plea  would  undoubtedly  be  bad  for  duplidtjr,  on 
special  demurrer,  but  it  is  cured  by  pleading  over.    Pro- 
bably it  would  have  been  bad  on  special  demurrer,  and  we 
are  inclined  to  think  on  special  demurrer  only,  for  describing 
the  certificate,  not  in  the  terms  of  the  act  of  Parliament, 
but  by  words  involving  its  legal  effect  and  operation. 

The  replication  also  would  be  bad,  without  doubt,  if  it 
answered  only  one  of  two  grounds  of  defence,  both  avail- 
able, contained  in  the  plea.  It  does  answer  one,  namely, 
the  practising  without  a  certificate;  it  does  not  answer  the 
other,  namely,  the  practising  without  having  entered  that 
certificate,  according  to  the  provisions  of  the  statute;  and 
the  question  in  the  case  is,  whether  the  omission  to  enter  a 
certificate  is  an  answer  to  an  action  for  business  done  ai 
anytime  during  the  year  to  which  the  certificate  appUes. 

Upon  the  pleadings,  we  must  assume,  that  if  the  busi- 
ness was  done  in  one  year,  between  the  15th  of  November 
and  the  16th  of  November,  there  was  a  certificate  duly 
obtained,  but  never  entered ;  if  in  two  or  more  years,  there 
were  two  or  more  certificates,  but  each  omitted  to  be  en- 
tered; and  the  question  is,  whether  the  omission  to  enter 
a  certificate  deprives  the  plaintiff  of  his  remedy  by  action 
for  business  done  m  every  part  of  the  year.  If  there  be  a 
part  of  the  year  during  which  the  attorney  might  do  busi- 
ness in  the  conduct  of  suits  lawfully,  so  as  to  make  a  legal 
contract  for  payment  of  his  services,  without  having  en- 
tered his  certificate,  the  plea  is  bad  in  substance,  so  far  as 
it  relates  to  the  not  entering  the  certificate,  inasmuch  as  it 
does  not  aver,  that  the  business  was  not  done  in  that  part 
of  the  year,  or  years,  embraced  in  the  general  terms  of.  the 
declaration. 

And,  upon  a  careful  review  of  the  statutes  on  this  sub- 
ject, which  raise  a  question  of  some  nicety,  we  think  it 
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WIS  not  ill^al  in  this  sense  for  a  certificated  attorney  to  Badu  tt  Vk^ 
cany  on  a  suit  between  the  15th  of  November  and  the  1st    ^  ^'  ^ 
day  of  Hilary  Term  in  any  year,  without  having  entered        Ens 
his  certificate^   though  he  would  have  been  liable  to  a      shiixbt. 
penalty,  if,  after  having  so  carried  it  on  during  a  part,  he 
did  not  enter  his  certificate  before  the  expiration  of  that 
intenral. 

The  first  statute  requiring  a  certificate  was  the  25  Geo. 
3,  c.  80,  which  enacts,  *^  that  every  attorney  admitted  or 
enrolled  in.  the  King's  Courts  at  Westminster  shall,  pre- 
vious to  his  prosecuting  or  defending,  any  suit,  have  a  cer- 
tificate  of  his   admission  or  enrolment,  upon,  which  a 
itamp  duty  is  to  be  charged.    In  order  to.  obtain  it,  he 
ii  to  deliver  a  written  paper,  stating  his  place  of  residence, 
to  the  proper  officer  named  in  the  4th  section  of  the  sta- 
tate,  which  written  paper  is  to  be  duly  stamped,  according 
to  Ids  place  of  residence,  and  the  officer  is  to  enter  the 
name  &c.  of  each  attorney  producing  such  paper,  and  to 
subscribe  to  such  paper  a  certificate  that  such  attorney  is 
duly  enrolled.    These  certificates  are  to  remain  in  force 
from  the  Ist  of  November  to  the  Ist  of  November,  and  be 
renewed  ten  days  before  they  expire.    By  section  7,  any 
one  who  shall  sue  out  any  writ,  or  prosecute  or  defend  any 
action,  for  reward,  without  having  obtained  such  certifi- 
cate, shall  forfeit  iE50,  and  is  disabled  from  suing  for  any 
fee  or  reward  for  prosecuting  or  defending  such  actions. 

Under  this  statute,  the  entry  was  of  the  name  and  resi- 
dence, and  preceded  the  certificate ;  and  all  practice  with- 
out a  certificate  was  not  merely  subject  to  a  penalty,  but 
no  remuneration  could  be  recovered  for  it. 

The  87  Geo.  8,  c.  90,  s.  26,  completely  changes  the 
machinery  for  obtaining  the  stamp,  and  requires  the  certifi- 
cate to  denote  the  fact  of  payment  of  the  duties,  and  not 
of  enrolment,  and  to  be  given  by  the  commissioners  of 
stamps;  and,  after  it  has  been  obtained,  makes  it  neces- 
sary that  it  shall  be  entered  with  the  officer  of  the  Court 
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Enh.  rf  Mm,  mentumed  in  the  25  Geo.  8.    Hie  time  for  taloBg  it  ovtis 

1840 

*  -    varied.    It  is  proTided,  that  eveiy  attomej  admitted  and 

enrolled  shall  annnallj,  between  the  let  of  Noyember  and 

the  end  of  Michaelmas  Term  then  nert  following,  dnring 

such  time  09  he  shall  cwUinue  to  practise,  or  heSore  snch 

person  shdl  commence  to  prosecnte  or  defend  bslj  action 

or  suit,  obtain  a  certificate  to  denote  the  payment  of 

duties.    The  ceitificate  to  be  issued  between  those  dates 

is  to  bear  date  on  the  3nd  of  Noyember,  and  at  erery  other 

time,  on  the  day  when  it  is  issued,  and  is  to  determine  <m  the 

Ist  of  Norember.    Those  days  are  afterwards,  by  the  54 

Oeo.  8,  c.  141,  altered  to  the  15th  <^  NovCTiber  and  18th 

<tf  December. 

^e  27A  section  ^nxmdes,  that  erery  certificate  shall 
be  entered  within  the  time  thereinbefore  prescribed,  (yis. 
between  the  1st  of  November  and  13ie  end  of  Midiaelmas 
Term),  or  before  sndi  person  shall  be  permitted  to  prac- 
tise; and  by  the  statute  44  Geo.  8,  c.  59,  a.  8,  this  part 
of  the  87  Geo.  8  is  repealed,  and  it  is  proyided  that  anjr 
person  who  is  by  tiiat  act  (87  Oeo.  8)  required  to  obtain 
such  certificate  in  any  year  after  the  1st  day  of  Noyembo'^ 
may  enter  the  same  at  any  time  before  the  comm^iee- 
ment  of  Hilary  Term  then  next  followmg;  and  the  certifi- 
cate so  entered  shall  be  as  yalid  as  if  it  had  been  enteied 
within  the  former  time. 

Tkt  80th  section  imposes  the  penalties  for  non-^eom- 
pliance  with  the  previous  enactments.  If  any  one  shall 
prosecute  or  defend,  without  obtaining  a  certificate,  w 
without  entering  the  same,  he  shall  forfeit  £60,  and  is 
made  incapable  of  mamtaining  any  action  or  suit  to  fees, 
fee.,  for  prosecuting  or  defending  any  suit,  wMoat  wch 
i^ert^ieate  a$  sforesaid. 

Hie  question  in  the  case  depends  upon  the  constiuctioa 
of  tltese  dauaes,  the  80th  and  27th. 

The  80th  does  not  use  the  terms  '' without  having  «»- 
tered  his  certificate,  or  without  such  certificate  so  entered 
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M  afixresaid:  ^  it  pioUbito  the  auit  lor  feet  only^  if  there  Mwek.  of  pimi^ 

t»  m  certificate.    It  does  not  use  the  langomge  of  the  *  - 

25  Geo.  3,  ^'  irithont  halving  obtamed  a  certificate/'  and        Ktu 

probaUy  for  this  reason^  that,  nnder  that  statute,  the  oer« 

tttcate  waa  required  to  be  obtained  before  any  bwinesa 

vas  done*    Under  this,  the  business  may  be  done  between 

the  1st  November  and  the  end  of  Michadmas  Term,  and 

^  certificate  antedated  so  as  to  render  it  legal;  but  it 

seems  that  unless  there  be  a  certificate  obtained  before,  or 

so  antedated,  the  action  could  not  be  maintained,  in  respect 

fsfea  of  business  done  in  that  interval.    It  appears  to  us 

that  this  prohibitoflry  danse  applies  to  the  uum/i/c^^Eca/tf 

Is  the  practice  then  rendered  iUegal  by  the  27th  section, 
so  as  to  (hsabk  the  attorney  fimm  suing  for  it?  Eveiy 
practising  which  is  prohibited  by  penalty  at  the  time  it 
takes  place,  is  illegal;  but  that  which  is  not  prohibited  at 
the  time  it  takes  place,  is  not;  though  the  attorney  be 
liable  to  a  penalty  i^  a  subsequent  neglect  or  omission. 

The  27th  section  inflicts  the  penalty  upon  an  attorney 
for  not  entering ;  which  must  be  either  "  within  the  time 
aforesaid,'^  (that  is,  now,  between  the  1st  of  November  and 
ttie  1st  day  of  Hilary  Term),  or  before  such  attorney  shall 
be  permitted  to  practise.  Now,  in  all  cases  fiftlting  within 
the  second  branch  of  this  alternative,  by  which  the  practice 
is  prc^bited,  unless  there  be,  not  oidy  a  certificate^  but  an 
entry  thereof^  before  it  takes  place,  it  is  dear  thi^t  the 
practice  is  unlawful  without  entry,  and  no  action  will  lie  to 
recover  a  compensation  for  it;  but  in  the  cases  falling 
within  the  first  branch,  it  appears  that  it  is  enough  to 
make  the  entry  before  the  end  of  the  limited  time. 
In  the  meantime,  the  practice  is  lawful;  a  contract  to  pay 
the  price  is  lawful;  the  price  may  be  sued  for  the  instant 
it  is  due,  and  the  want  of  the  subsequent  entry  cannot 
render  it  illegal  by  relation;  but  i^  at  the  end  of  the  pre* 
scribed  time  for  entry,  there  is  no  entry,  then  the  attorney 
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jbm*.  9f  Pleat,  is  liable  to  a  penalty.  It  appears  to  us,  that  the  btumeM 
done  between  the  15th  of  Noyember  and  the  1st  day  of 
Hilary  Term  falls  within  the  latter  alternative;  any  busi- 
ness done  at  any  other  time  of  the  year,  within  the  former: 
and  the  plea  is  bad,  as  it  does  not  shew  that  the  business 
was  of  that  description ;  for  it  is .  consistent  with  eyery 
ayerment  in  the  plea,  that  the  business  was  done  between 
the  16th  of  November  and  the  1st  day  of  Hilaiy  Term,  in 
one  or  more  years. 

As  this  is  a  sufficient  ground  for  our  judgment,  we  do  not 
think  it  necessary  to  advert  to  another  objection  made  to 
the  plea,  founded  on  the  case  of  Bowler  y.  Brown ;  namety, 
that  though  the  omission  to  take  out  the  certificate  is 
averred  to  be  wilful,  it  is  not  averred  that  the  omission  to 
enter  it  was  so;  nor  do  we  give  any  opinion  as  to  the  au- 
thority of  that  case. 

Our  judgment  must,  for  the  reasons  before  given,  be  for 
the  plaintiff. 

Judgment  for  the  plaintiffl 


T&iCKXT  V.  Labnk. 

Plea,  to  an  ae-  AsSUMPSIT  by  drawer  against  acceptor  of  a  bill  of  ex- 
BgiJntt  aoM-'  change  for  20/.  %8. 6tf.,  with  a  count  on  an  account  stated. 
S'Sc^^nie^for  ^*®*  ^  *^®  ^^  ^^™*'  *^*  h^Tt  the  drawing  and  accept- 
SOA  s«.  (U.,       ing  of  the  said  bill  of  exchange  in  the  declaration  men- 

that  before  the       .,.  ,.  ,        ,../«,i,^, 

drawing  and  tioucd,  it  was  agreed  between  the  plaintiff  and  the  defend- 
t]^1bm°h  waa  ^^}  ^^^  ^^  plaintiff  should  do  for  the  defendant  certain 
ST'idndff  and  carpenter's  and  joiner's  work,  in  a  workmanlike  manner, 

defendant  that 
the  plaintiff 

should  do  certain  carpenter's  work  for  the  defendant  for  £63 ;  that  the  defendant  paid  the 
plaintiff  jf  iS  In  part  payment  of  the  if  63,  and  afterwards  accepted  the  bill  of  exchange,  on 
account  of  the  residue  of  the  £63 ;  that  the  plaintiff  did  not  perform  his  agreement,  but  neg- 
lected to  perform  some  work,  and  performed  in  an  unworkmanlike  manner  other  work,  neces- 
sary to  be  done  under  the  agreement;  and  that  the  £43  was  more  than  the  whole  work  done 
was  worth : — BtU  had,  on  motion  for  Judgment  non  obstante  Tcredicto,  as  disclosing,  not  a 
total  feilura  of  conuderation  for  the  bill,  but  only  a  partial  failure  of  the  consideration,  to 
which  the  money  payment  and  the  bill  were  alike  applicable. 
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far  the  sum  of  £6S;  that  the  defendant  afterwardsi  to  E*ch.  of  pum, 
wit,  on  the  14th  day  of  March,  1889,  paid  to  the  plain-  ^  ^^^' 
tiff  the  sum  of  £43,  in  part  payment  of  the  said  8um  of 
£68;  that  the  plaintiff,  on  the  22nd  day  of  May,  1839, 
drew  the  bill  of  exchange  in  the  first  count  mentioned, 
and  the  defendant  accepted  the  same,  on  account  of  the 
residue  of  the  said  sum  of  £63 ;  that  the  plaintiff  did 
not  perform  his  said  agreement,  but  wholly  neglected  and 
refused  to  perform  certain  works  which  were  necessary  to 
be  done  under  the  said  agreement,  and  performed  other 
works  which  were  necessary  to  be  done  under  the  said 
agreement  in  a  bad  and  unworkmanlike  manner,  so  as  to 
be  of  little  or  no  use  to  the  defendant;  that  the  said  sum 
of  £43,  so  paid  by  the  defendant  to  the  plaintiff  for  the 
said  work,  was  much  more  than  the  whole  work  done  by 
the  plaintiff  was  worth ;  and  that  the  said  bill  of  exchange 
was  drawn  and  accepted  in  manner  and  under  the  circum- 
stances in  this  plea  mentioned,  and  in  respect  of  which 
there  was  such  want  and  failure  of  consideration  as  afore- 
said, and  for  and  in  respect  of  no  other  monies  or  debts 
whatsoerer.    Plea  to  the  second  count,  non  assumpsit. 

Replication  to  the  first  plea„  de  injuria. 

At  the  trial  before  Rolfey  B.,  at  the  Middlesex  Sittings 
in  Michaelmas  Term,  the  jury  found  a  verdict  for  the 
defendant*  Crowder  having  obtained  a  rule  to  shew  cause 
why  the  judgment  should  not  be  entered  for  the  plaintiff, 
non  obstante  veredicto,  on  the  first  issue. 

Busby  now  shewed  cause. — ^This  plea  discloses  a  suffi- 
cient defence  to  the  action,  at  least  on  general  demurrer 
or  after  verdict.  It  shews  a  total  failure  of  consideration 
as  to  the  bill  of  exchange.  [Parke,  B. — Why  more  as  to 
the  bill  than  the  other  part  of  the  £63?  You  do  not 
allege  that  the  £43  was  paid  for  work  done,  and  that  the 
bill  was  given  for  the  residue  to  be  done,  and  that  it  was 
not  done.    It  is  one  entire  contract,  and  the  plea  shews 

VOL.  VI.  u  M.  w. 
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Exeh.  iff  PUa$,  oqIj  a  partial  failure  of  coiiriderati<Mi  for  the  bill  aiul  the 
^  ^  ^  money  payment.]  The  plea  alleges  that  the  bill  was  given 
Trickbt  for  the  residue  of  the  £63^  and  that  the  work  done  was 
Laknb.  worth  only  the  £4S  previously  paid.  Suppose  the  bill  had 
never  been  given  nor  the  money  paid^  the  defendant  would 
clearly  have  had  a  right,  in  answer  to  an  action  for  the 
price  of  the  work,  to  say  it  was  worth  only  so  much,  and 
that  in  respect  of  the  remainder  the  contract  could  not  be 
enforced.  [Parke,  B. — No  doubt;  but  this  is  one  entire  sum 
paid,  partly  in  money,  partly  in  a  bill,  upon  one  contract^ 
and  there  is  only  a  partial  failure  of  consideration  upon 
that  contract.]  By  the  contract  the  defendant  was  not 
bound  to  pay  anything  until  the  whole  work  was  done  in 
a  workmanlike  manner :  therefore,  as  the  plaintiff  thought 
fit  to  receive  the  £43  while  the  work  was  in  progress,  and 
the  jury  have  found  that  that  sum  covered  all  he  was  enti- 
tled to,  he  ought  not  to  be  allowed  to  recover  also  on  the 
bin. 

Pabkb,  B. — It  ultimately  turns  out  that  the  plaintiff  is 
entitled  to  £4A  only;  but  that  does  not  shew  a  total 
failure  of  consideration ;  and  the  defendant  cannot  succeed, 
unless  he  shews  that  the  consideration  for  the  bill  has 
totally  failed.  The  defendant  should  have  stipulated,  when 
he  gave  the  bill,  that  it  was  not  to  be  paid  unless  work  was 
done  to  a  greater  value  than  the  £4A.  The  £43  had  been 
paid  when  the  bill  was  given,  but  the  plea  does  not  aver 
that  it  was  given  for  the  balance  of  the  account  beyond 
the  £43.  The  defendant  is  in  the  same  position  as  if  pay- 
ment had  been  made  for  the  whole  work  by  a  bill  for  £68 ; 
in  that  case  there  would  not  have  been  a  total  failure  of 
consideration;  so  here^  he  chooses  to  pay  down,  in  money 
and  a  bill  together,  the  price  for  work  contracted  to  be 
done :  then  the  work  being  defectively  done,  there  is  a  par- 
tial failure  of  the  consideration  to  which  the  bill  is  in  part 
applicable  as  well  as  the  mbney,  not  a  total  failure  of  con- 
sideration on  the  bill. 
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AiAKftflON,  B. — ^The  bill  and  money  are  giyen  for  work  «*cA.  0/  Pfeat, 
oontracted  to  be  done^  which  ultimately  turns  out  to  be 
worth  only  £43.    It  is  clearly  a  partial  failure  of  consi- 
derataon  as  to  the  whole  payment,  and  drives  the  defend- 
ant to  his  cross  action* 

GuBNBYj  B«,  Goncuired* 

Rule  absolute. 


Crowder  and  Whiimore  were  in  support  of  the  rule. 


Abmvield  V,  BtTRGiN  aiid  Another. 

jL/ECLAB» ATION  in  debt,  containing  three  counts  :  the  To  a  decUrt- 
first  on  a  bill  of  exchange  drawn  by  the  plaintiff,  and  ac-  containing  a 
cepted  by  the  defendants  for  the  sum  of  33/.  3*.  9rf. ;  the  S-n^erchange 
second  for  £7X),  for  goods  sold  and  delivered :  and  the  third  ^°' ^^'-  ^'-  ^f » 

'         ®  '  with  counts  for 

fer  £70  due  on  an  account  stated.     The  declaration  de-  goods  sold,  and 
manded,  in  the  usual  way,  the  sum  of  173/.  3«.  9^/.     Par-  stated,  each 
ticulara  of  demand  were  delivered,  which  gave  credit  for  £7^0 \ndde- 

jE20.  manding  in 

the  usual  form 

The  defendants  pleaded,  except  as  to  the  sum  of  £20,  the  sum  of 

.  173/  3«  9rf 

parcel  of  the  said  sum  of  173/.  Zs,  9d.  in  the  said  declara-  ^he  defendants 
tion  demanded,  for  the  payment  of  which  said  sum  of  £20,  jl'^^jo  "wcel 
parcel  as  aforesaid,  the  plaintiff  has  given  the  defendants  of  the  sum  of 

«.     ...  ..  Ml  TIT  "I'-i*  •  173L  8*.  9fi,  in 

credit  m  his  particulars  of  demand  delivered  m  this  action,  the  declaration 
the  defendants  say  that  the  plaintiflF  ought  not  further  to  foTthe  paym*ent 
maintain  his  action,  because  the  defendants  now  bring  °^^***5*1,JS**\. 

'  '*   sum  ofi;20  the 

into  Court  the  sum  of  13/.  12^.  ready  to  be  paid  to  the  plaintiff  has 
plaintiff,  and  the  defendants  further  say  that  they  never  fendant  credit 
were  indebted  to  the  plaintiff  to  a  greater  amount  than  ^.I'yd^mand, 

actionem  non, 
becwie  the  defendants  Mw  bring  into  Cdort  the  sum  of  liLllt,  ready  to  be  paid  to  the 
plaintiff,  and  they  further  say  that  they  were  never  indebted  to  the  plaintiff  to  a  greater  amount 
than  the  said  sum  of  13/.  12«.  in  the  introductory  part  of  this  plea  mentioned : — Held,  that  the  plea 
was  bad  on  special  demurrer;  that  it  ought  to  have  shewn  some  answer  as  to  part,  and  pleaded 
payment  into  Court  as  to  the  residue. 

u  2 
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Exck,  of  Pleat,  the  said  stun  &c.  in  respect  of  the  cause  of  action  in  the 
introductory  part  of  this  plea  mentioned. — ^Verification.  . 
Special  demurrer,  assigning  for  causes,  that  the  plea 
purports  to  answer  the  whole  declaration,  and  is  in  fact 
an  answer  to  part  only,  and  that  the  plea  is  a  plea  of  pajr 
ment  into  Court  of  the  sum  of  13/.  12«.  in  satisfaction  of 
all  the  debts  and  causes  of  action  in  the  declaration  men- 
tioned, except  £20  parcel  thereof;  whereas  such  debts 
together  amount  to  173/.  Ss.  9d.,  and,  after  deducting 
therefrom  the  said  sum  of  £20,  are  a  much  larger  sum  than 
the  said  sum  paid  into  Court,  and  the  whole  of  such  debts 
and  causes  of  action  should  have  been  pleaded  to. 

Ogle,  in  support  of  the  demurrer. — ^The  plea  is  bad,  in- 
asmuch as  it  does  not  answer  the  whole  of  the  declare 
ation.  Besides,  it  is  bad  as  pleading  the  payment  into 
Court  of  a  smaller  sum  than  the  amount  of  the  bill  of 
exchange,  and  the  sums  mentioned  in  the  other  counts. 
As  the  plea  stands,  it  is  applicable  to  all  the  counts.  [He 
was  then  stopped  by  the  Court.] 

Fortescue,  in  support  of  the  plea. — ^If  the  first  objection 
was  ever  available  at  all,  it  cannot  be  taken  advantage  of. 
now.  The  proper  course  was  for  the  plaintiff  to  sign  judg- 
ment for  so  much  as  was  unanswered  by  the  plea.  Upon 
this  record,  the  plea  must  stand  upon  its  validity  as  a  plea 
pleaded  to  a  part  only  of  the  sum  demanded  in  the  decla- 
ration. The  other  objection  to  the  mode  of  pleading  is 
not  assigned  as  a  cause  of  demurrer.  [Parke,  B. — By  the 
new  rules  (a),  never  indebted  is  no  plea  where  the  action  is 
on  a  bill  of  exchange — ^is  not  that  a  ground  of  objection 
on  general  demurrer?]  It  is  a  fallacy  to  suppose  that 
this  is  a  compound  plea,  consisting  of  distinct  averments  of 
a  payment  into  Court,  and  that  the  defendant  was  never 

(a)  Reg.  Gen.  H.  T.,  4  Will.  4,  tit.  Covenant,  and  Debt. 
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mdebted  as  to  the  residue.    It  is  a  distinct  plea^  and  is  in  B^ch.  of  Phat, 
flie  form  given  by  the  late  rules  of  pleading,  and  by  those     ^  ^^^'  ^ 
rules  declared  to  be  applicable,  and  directed  to  be  used  in      Akmfield 
all  cases  where  money  is  paid  into  Court.    This  is  evident       Buroiit. 
from  the  old  form  of  plea  which  was  first  given,  and  which 
concluded  with  nil  debet  instead  of  never  indebted,  and 
that  form  was  made  applicable  to  all  cases  in  which  money 
was  paid  into  Court,  though  by  a  former  rule  nil  debet  was 
declared  to  be  no  plea  in  any  case.  With  regard  to  this  plea 
being  good  on  general  demurrer,  Flnlayson  v.  M^Kenzie  (a) 
is  an  authority.    There  the  Court  of  Common  Pleas  held 
that  the  old  form  of  a  plea  of  payment  into  Court  as  ap- 
plied to  a  bill  of  exchange,  was  good  on  general  demurrer, 
though  bad  on  special  demurrer.     In  deciding  the  latter 
point,  however,  the  attention  of  the  Court  was  not  directed 
to  the  fact,  that  the  plea  of  nil  debet  was  equally  prohibited 
as  applied  to  the  common  counts,  as  to  a  count  on  a  bill  of 
exchange.     [Alderson,  B. — ^Does  not  the  difSculty  arise 
from  the  altered  form  of  the  plea  of  payment  into  Court? 
I  can  understand  that  it  might  apply  to  a  bill  of  exchange, 
as  long  as  the  form  of  nil  debet  was  retained;  but  how 
can  you  say  you  were  never  indebted  ?    Does  not  the  bill 
constitute  a  debt?]      The  bill  is  only  prim&  facie  evidence 
of  a  debt.    Before  the  new  rules  of  pleading,  a  payment 
into  Court  upon  a  bill  of  exchange  admitted  only  the 
making  of  the  contract  in  fact,  and  a  right  to  recover  to 
the  amount  paid  in ;  but  every  other  defence  was  open. 
Reid  V.  Dickons  (6),  Cox  v.  Parry  (c).     It  is  therefore  sub- 
mitted, that  this  plea  is  good  in  form  as  well  as  in  sub- 
stance; for  the  latter,  Finlayson  v.  M^Kenzie  is  a  clear 
authority.     In  Marshall  v.  Whiteside  (d),  Parke,  B.,  in 
giving  judgment,  after  referring  to  Jourdain  v.  Johnson  (e), 
speaks  of  it  as  deciding,  that  ''where  there  is  a  plea  of 

(a)  3  Bing.  N.  C.  824;  5  Scott,  20 ;     (c)  1 T.  R.  464. 
6Dowl.71.  (i/)lM.&W.  192. 

(6)  5  B.  &  Ad.  499;  2  N.  &  M.  369.      («)  2  C,  M.,  &  R.  564. 
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Sxeh.  of  Pieatt  payment  of  monoy  into  Court,  it  need  not  be  pleaded  to 
V  ^^^'  .  each  count,  but  may  be  pleaded  generally  to  the  whole 
Armfielp  declaration/'  Then,  as  to  the  amount  claimed  under  the 
BvRoiN.  money  counts,  Kingham  v«  Rolrins  (a)  is  an  authority  that 
the  plea  of  payment  into  Court  under  those  counts  only 
admits  a  liability  upon  some  one  or  more  contracts,  to  the 
extent  of  the  sum  paid  in.  Here  the  amount  paid  into 
Court,  together  with  the  iE20  for  which  credit  is  given  in 
the  particulars,  which  are  referred  to  in  the  introductiHy 
part  of  the  plea,  exceeds  the  amount  of  the  bill  of  ex< 
change,  and  it  might  be  that  nothing  at  all  was  due  on  the 
common  counts.  If  this  plea  should  be  held  bad  on  the 
ground  alluded  to,  it  will  be  impossible  hereafter  to  pay 
money  into  Court  at  all  to  a  count  in  debt  on  a  bill  of  ex- 
change, for  the  plea  must  contain  the  conduding  aver- 
ment of  nunquam  indebitatus.  [Parke,  B. — ^If  the  fuU 
amount  were  paid  into  Court,  that  averment  would  be 
surplusage.]  It  would  not  be  so  in  all  cases,  as,  for  in- 
stance, where  money  is  paid  into  Court  on  a  bill  or  note 
payable  a  certain  time  after  demand  with  interest,  where 
the  amount  of  interest  and  principal  is  usually  alleged 
under  a  videlicet,  and  is  not  material. 

Oyfe,  in  reply. — ^This  plea  does  not  follow  the  new  fbrm 
of  the  plea  of  payment  of  money  into  Court,  in  this,  that 
it  is  not  pleaded  as  to  part.  The  objection  to  the  plea 
is  a  matter  of  substance,  and  renders  it  a  nullity. 

Parke,  B. — ^The  plea  is  clearly  bad  on  special  demur* 
rer,  but  in  the  special  causes  assigned  the  defect  is  not 
pointed  out;  which  is,  that  the  plea  of  never  indebted  is 
improper  to  so  much  of  the  demand  as  consists  of  the  pro- 
missory note.  You  had  better  amend  without  costs  on  both 
sides.  It  is  clear  that  you  cannot  plead  nunquam  indebi-* 
tatus  to  a  count  upon  a  bill  of  exchange.  Where,  in  an 
action  of  debt  on  a  bill  of  exchange,  a  sum  of  money  is 

(a)  5  M.  &  W.  94. 
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psid  into  Court  less  than  the  amount  of  the  bill,  the  defend-  Egeh,  rf  puat, 

1840 
ant  should  shew  some  answer  as  to  part^  and  plead  the 

payment  into  Conrt  as  to  the  residuei  in  which  case  the 

eondnding  averment  in  the  plea  of  never  indebted  wonld 

become  surplusage. 

Leave  to  amend. 


Edmonds  r.  Lawley. 

1  ROVER  against  the  sheriff  of  Warwickshire  for  con-  An  act  of  bank- 
verting  the  plaintiff's  goods.  beenommitud 

Fleas,   first,  that  the  plaintiff  was  not  possessed;  se-  J"/''^^^^^^ 
condly.  that  one  George  Jackson  was,  at  the  time  of  issuing  fide  execution 

.,-,.11  1./.  .-1  1  ^**  issued  on 

the  fiat  in  bankruptcy  theremafter  mentioned,  a  trader,  the  Stb,  under 

&c.,  and,  as  such  trader,  had,  on  the  1st  of  April,  1839,  ©f  the  bankrupt 

become  indebted  &c.,  and  thereupon  to  wit,  on  the  6th  of  q^'^ji/^^iq^  ^^ 

July^  became  and  was  a  bankrupt;  that  afterwards,  and  be«  July  the  2  &  3 

fore  the  committing  of  the  grievances,  to  wit,  on  the  7th  p^ed,  and  on 

of  July,   Henry  Bosanquet  and  others  sued  out  of  the  f^  bankropt^r* 

Court  of  Queen's  Bench  a  writ  of  fieri  facias  against  the  iwued,  under 

said  George  Jackson,  directed  &c.  and  indorsed,  to  levy,  plaintiffs  were 

&c. ;  under  and  by  virtue  of  which  writ,  after  the  bank-  nee"— *^eW, 

ruptcy  and  before  the  issuing  of  the  fiat  as  thereinafter  *^*'  ****  ®*®*^**" 

*■    *  "^  tion  was  pro- 

mentioned,  to  wit,  on  the  8th  of  July,  the  defendant,  tected  by  the 

as  sheriff  as  aforesaid,  seized  and  took  in  execution  the 
said  goods  and  chattels  for  the  purpose  of  levying  Szic., 
and  did  afterwards  by  sale  thereof  levy  &c.;  that  the 
said  goods  and  chattels  were  at  the  time  of  the  bankruptcy 
the  property  of  the  said  George  Jackson,  and  liable  to 
be  taken  &c.;  that  afterwards,  to  wit,  on  the  24th  of 
July,  on  the  petition  of  C.  G.,  the  Lord  High  Chancellor 
issued  his  fiat,  directed  to  certain  persons  thereby  nomi- 
nated and  appointed  commissioners,  &c.;  by  whom  the 
said  George  Jackson  was  adjudged  a  bankrupt  &c. :  that 
notice  was  published  in  the  Gazette,  and  at  a  meeting 
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Exek.  rf  PUas,  duly  holden  at  &c.,  the  plaintiffB  were  chosen  aad  became 
assignees^  and  entitled  as  such  to  the  possession  of  the  said 
goods  and  chattels^  which  possessicm  is  the  same  men- 
tioned in  the  declaration.  The  plea  then  ayerred  that  the 
writ  was  bon&  fide  executed  and  levied  by  the  defendant, 
as  sheriff,  before  the  date  and  issuing  of  the  fiat;  that  the 
said  Henry  Bosanquet  and  others  had  not,  nor  had  the 
defendant,  notice  of  any  prior  act  of  bankruptcy  com- 
mitted by  the  said  George  Jackson ;  and  that  the  judg- 
ment upon  which  the  said  writ  was  issued,  was  not  founded 
on  a  warrant  of  attorney  or  cognovit,  given  by  the  said 
George  Jackson  by  way  of  a  firaudulent  preference  to  any 
creditor. — ^Verification. 

To  the  second  plea  the  plaintiff  replied,  that  the  de- 
fendant, as  such  sheriff  as  aforesaid^  seized  and  took  the 
said  goods  and  chattels  in  the  declaration  and  the  second 
plea  mentioned,  after  the  said  G^rge  Jackson  had  become 
a  bankrupt  as  aforesaid,  and  before  the  passing  of  the  sta- 
tute 2  &  8  Vict,  c.  29.— Verification. 

Rejoinder — ^That  the  fiat  in  bankruptcy  was  not  made 
and  issued  until  after  the  passing  of  the  2  &  8  Vict.  c.  29. 

Special  demurrer,  on  the  ground  that  the  statute  2  &  8 
Vict.  c.  29,  is  not  retrospective,  and  that  the  execution 
having  been  levied  after  an  act  of  bankruptcy^  and  be- 
fore the  passing  of  that  statute,  is  not  protected  by  it, 
though  the  fiat  was  dated  and  issued  after  it  came  into 
operation. 

Wiffhtman,  in  support  of  the  demurrer. — ^The  question  in 
this  case  depends  upon  the  construction  of  the  recent  statute 
2  &  3  Vict.  c.  29^  and  whether  that  act  is  to  have  a  retro- 
spective operation  or  not.  The  first  section  enacts^ "  that  all 
contracts,  dealings,  and  transactions,  by  and  with  any  bank- 
rupt, really  and  bon&  fide  made  and  entered  into  before 
the  date  and  issuing  of  the  fiat  against  him,  and  all  execu- 
tions and  attachments  against  the  lands  and  tenements, 
or  goods  and  chattels  of  such  bankrupt,  bon&  fide  exe- 
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cnted  or  levied  before  the  date  and  issuing  of  the  fiat^  Bxeh,  rfPkat, 
shall  be  deemed  to  be  validj  notwithstanding  any  prior  act  ^  ^*  ^ 
of  bankruptcy  by  such  bankrupt  committed^  provided  the  Edmonds 
persons  so  dealing  with  such  bankrupt^  or  at  whose  suit^  Lawley. 
or  on  whose  account^  such  execution  or  attachment  shall 
have  issued,  had  not,  at  the  time  of  such  contract,  deal- 
ing, or  transaction,  or  at  the  time  of  executing  or  levying 
such  execution  or  attachment,  notice  of  any  prior  act  of 
bankruptcy  by  him  committed;"  and  it  then  goes  on  to 
provide,  that  the  act  shall  not  apply  to  protect  any  firaud- 
ulent  preference,  &c.  Now  here  the  plea  states  that  the 
execution  was  levied  on  the  8th  of  July,  after  the  act  of 
bankruptcy  had  been  committed,  but  before  the  fiat,  which 
was  issued  on  the  24th.  The  act  was  passed  on  the  19th, 
and  so  came  in  intermediately  between  the  execution  and 
the  fiat.  The  act  has  no  retrospective  operation;  and  as 
soon  as  the  fiat  was  issued,  and  the  assignees  were  chosen, 
they  were,  by  the  retrospective  operation  of  the  bankrupt 
laws,  placed  in  the  same  situation  as  if  the  fiat  had  been 
issued,  and  the  assignees  chosen,  at  the  time  when  the 
cause  of  action  accrued.  It  is  on  that  ground  that  a 
sheriff,  who  has  taken  the  goods  of  a  bankrupt  in  exe- 
cution, has  been  held  liable  in  trover,  under  circum- 
stances which  otherwise  would  have  excused  him :  Potter 
V.  Siarkie  (a).  Price  v.  Helyar  (A),  Balme  v.  Hutton  (c).  Gar- 
land  V.  Carlisle  (d).  The  Courts  have  admitted  the  hard- 
ship upon  the  sheriff;  but  they  felt  themselves  bound 
to  give  effect  to  the  retrospective  power  of  the  bankrupt 
law.  If  this  act  had  not  passed,  the  assignees  would 
clearly  have  been  entitled  to  the  goods,  on  the  ground 
that,  when  they  were  seized  by  the  sheriff,  there  was  a 
Tested  right  in  them  by  relation  back  to  the  act  of  bank- 
ruptcy, and  the  act  cannot  be  construed  to  have  a  retro- 

(a)  4  M.  &  Sel.  459.  (c)  1  C.  &  M.  262. 

(b)  1  M.  &  P.  541 ;  4  Bing.  597.  (d)  2  C.  &  M.  31. 
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Exeh.  of  pieoM,  spective  operatioxii  so  as  to  deprive  them  of  that  right. 
1840.        rpj^-g  ^j^^  J2^^y  Y^  illustrated  by  reference  to  a  decision 
upon  the  4th  section  of  the  Statute  of  Frauds,  by  which  it 
is  enacted,  that  "  no  action  shall  be  brought  whereby  to 
charge  any  person  upon  any  agreement  made  inconsideration 
of  marriage,  unless  there  be  some  note  or  memorandum 
thereof  in  writing]''  and  in  Gilmore  v.  8hut€r{a),  where 
there  was  a  verbal  promise  of  marriage  before  the  passing 
of  that  actj  it  was  held  that  an  action  might  be  maintained 
upon  it  after  the  act  came  into  operation^  on  the  ground 
that  the  act  had  no  retrospective  operation,  and  could  not 
extend  to  a  parol  agreement  made  previously  to  the  passing 
of  the  act;  that  as  the  cause  of  action  was  vested  before 
the  act  passed,  the  act  could  not   have   a   retroactive 
operation  to  take  away  the  right  so  vested.     Here  there 
was  a  vested  right  before  the  act  came  into  operation,  and 
it  cannot  have  the  effect  of  taking  away  the  right  so 
vested.   The  words  of  the  act  are,  '^  all  executions,  &c.,  bonft 
fide  executed  or  levied  before  the  date  and  issuing  of  the 
fiat;''  there  is  nothing  to  shew  that  it  was  intended  to  re- 
late to  prior  executions,  or  to  affect  the  operation  of  the 
bankrupt  laws.    It  clearly  means  yii/tire  executions,  and 
fiUure  contracts.    Lord  Coke  says,  ''  it  is  a  rule  and  law 
of  Parliament,  that  nova  constitutio  futuris  formam  im- 
ponere  debet,  non  prseteritis  (*)."     [Parke,  B. — ^You  say 
we  must  not  construe  this  act  so  as  to  defeat  any  vested 
right;  but  in  whom  was  there  any  vested  right,  or  who 
had  any  vested  right  to  these  goods  at  the  time  the  act 
passed,  except  the  bankrupt,  subject  to  the  rights  of  the 
creditors  ?    I  agree  that  we  ought  not  to  construe  general 
words  so  as  to  affect  vested  interests ;  but  in  whom  was 
there  any  vested  interest  in  this  case  at  the  time  the  act 
passed?]     Admitting  that  there  was  no  vested  interest  in 

(a)  2  Lev.  227;  2  Show.  16;  2      Jones,  108. 
Mod.  10;  1  Vent.  330;  2  Sir  T.         (b)  2  Inat  292. 
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the  aBsignees  at  the  time  the  sheriff  seized,  as  soon  as  the  Exek  »/  PUnu, 

•  1840 

fiat  ira9  issued,  and  the  assignees  were  chosen,  their  right 

Tererted  back  to  the  time  of  the  seizure  by  the  operation 
of  the  bankrupt  laws,  and  a  cause  of  action  then  accrued, 
[Parke,  B. — ^That  argument  would  have  been  well  founded, 
if  the  act  had  been  prospectiye :  but  if  it  had  been  so,  the 
words  would  have  been,  "  all  executions  and  attachments 
kereqfter  to  be  executed  or  levied/']  Suppose  the  fiat  had 
issued  two  days  before  the  act  passed,  and  before  assig- 
nees were  chosen,  unless  the  Court  hold  the  act  to  be 
prospective,  an  execution  creditor  would  be  protected  by 
it  j  inasmuch  as,  no  assignees  having  been  chosen,  there 
would  be  nothing  but  an  inchoate  right  at  the  time, 

SAee,  contra,  was  stopped  by  the  Court. 

Parke,  B. — The  question  in  this  case  turns  upon  the 
construction  of  the  2  &  3  Vict.  c.  29,  s.  1.  The  words  of 
the  act  axe  very  general,  none  of  them  future,  and  if  taken 
according  to  their  grammatical  construction,  will  apply  to 
all  contracts,  either  bygone  or  future.  The  soimd  rule  of 
construction  with  respect  to  acts  of  Parliament  is,  that  the 
words  are  to  be  read  in  their  ordinary  and  usual  gram- 
matical sense,  unless  that  mode  of  construction  leads  to 
manifest  inconvenience,  or  is  repugnant  to  the  plain  in- 
tention of  the  legisktiu^.  If  such  construction  would 
have  the  effect  of  defeating  any  antecedent  vested  right, 
we  ought  to  construe  the  act  so  as  to  support  and  not 
to  defeat  it.  If,  in  this  case,  a  fiat  had  issued,  and  as- 
signees had  been  appointed  before  the  passing  of  the 
act,  they  would  have  had  a  vested  right  to  the  property 
of  the  bankrupt  from  the  time  of  the  seizure,  and  it  would 
have  been  unjust  to  construe  the  act  so  as  to  defeat  that 
right.  Perhaps,  if  the  assignees  had  not  been  appointed 
when  the  act  passed,  but  the  fiat  had  issued  before, 
we  should  in  that  case  also  construe  it  so  as  not  to  defeat 
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Exeh.  of  Pleat,  the  right  of  the  assignees.    But  with  respect  to  all  fiats 

^   ^      .     issued  after  the  new  act  has  come  into  operation,  we  think 

Edmonds      there  is  no  injustice  in  saying,  that  the  assignees  must 

Lawley.      take  the  property  subject  to  the  new  law.     The  defendant, 

therefore,  is  entitled  to  judgment. 

Aldebson,  B. — I  am  of  the  same  opinion.  At  the  time 
that  the  act  passed,  the  state  of  things  was  this — ^an  act  of 
bankruptcy  had  been  committed,  upon  which  a  fiat  might 
at  some  future  period  be  taken  out,  but  none  had  then 
been  issued;  intermediately  a  bonft  fide  execution  had 
been  levied.  Under  the  old  law  the  creditor  would  have 
had  the  property  to  satisfy  his  debt,  subject  to  its  being 
divested  in  case  a  fiat  issued,  overriding  his  execution, 
within  two  months.  The  legislature  seem  to  have  thought 
that  that  was  not  a  very  just  position  for  the  creditor  to 
be  placed  in,  and  they  say  that  that  shall  not  take  place  in 
future.  I  think  that  by  thus  construing  the  act,  we  give 
it  a  prospective  and  not  a  retrospective  operation. 

GuRNEY,  B. — ^I  entirely  concur  with  the  rest  of  the 
Court.  By  putting  this  construction  on  the  act,  we  carry 
out  the  remedy  intended  by  it,  without  doing  any  in- 
justice. 

RoLFE,B.— I  agree  with  the  rest  of  the  Court.  What  has 
been  said  by  my  Brother  Alderson  solves  the  difficulty;  we 
do  not  by  this  construction  give  the  act  a  retrospective  but 
a  prospective  efiect,  for  the  title  of  the  assignees  was  in- 
complete at  the  time  it  passed.  The  argument  urged 
applies  to  cases  where  all  the  acts  had  been  done  which 
were  necessary  to  vest  the  property  in  the  assignees. 

Judgment  for  the  defendant. 
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Exeh,  of  Pleaa, 
1840. 


Galway  v.  Rose. 


Assumpsit.— The  declaration  stated  that  the  defend-  AsBumpsit.^ 
ant,  on  the  21st  of  November,  1835,  in  parts  beyond  the  ation  suted 
seas,  to  mt,  at  Cahir,  in  Ireland,  made  his  bill  of  exchange  thrdefendant 
in  writing,  and  directed  the  same  to  certain  persons  by  ™*^«  **"  ^^^^^^ 
and  nnder  the  name,  style,  and  description  of  Messrs.  directed  the 
Arint  &  Borough,   Dublin,   and  thereby  requested  the  co.,  payable  to 
said  Messrs.  Arint  &  Borough   to  pay  to  one  Captain  fh,ee  monthr* 
Bushe   or  his  order  £897,  three  months  after  the  date  after  date, which 

period  had 

thereof^  which  period  had  elapsed  before  the  commence-  elapsed  before 
ment  of  the  suit.    The  declaration  then  alleged  that  the  mentof thesiSt'; 
said  Captain  Bushe  then  indorsed  the  said  bill  to  the  plain-  ?**  ^-  5*»«»  ^»- 

*  '^  dorsed  it  to  the 

tiff:  that  it  was  presented  to  the  said  Messrs.  Arint  &  plaintiff;  that  it 

Borough  for  acceptance,  but  that  they  refused  to  accept  foracceptonce 

the  same,  whereupon  the  said  bill  was  duly  protested  for  fo/no'„'!.^wcept- 

non-acceptance,  whereof  the  defendant  had  due  notice :  *"««»  of  which 

...  ,  the  defendant 

and  the  said  plaintiff  further  says,  that  the  said  bill  being  had  notice ; 
whoUy  unaccepted  and  unpaid,  afterwards,  and  on  the  day  beLg  whoUy 
when  it  became  due,  to  wit,  on  the  24th  of  February,  ""^iafafte?-'*'* 
1836,  the  said  bill  was  presented  to  the  said  Messrs.  Arint  wards  &c., 
&  Borough  for  payment,  but  that  they  would  not  pay  due  on  &c.,  was 
the  same  when  so  presented  to  them,  but  wholly  declined  pIyment^o°A. 
and  refttsed,  whereupon  the  said  bill  was  duly  protested  ?  ^?-»  ""^^  "" 

'  ^  ^  ^  "^  /^  fused  to  pay  the 

for  non-payment,  of  all  of  which  said  last-mentioned  pre-  same,  where- 
mises  the  defendant  had  notice :  and  whereas  also  the  de-  protested  for 
fendant  before  the  commencement  of  this  suit,  to  wit,  on  "f  aifwhk:h"the 
the  8th  of  January,  1839,  was  indebted  to  the  plaintiff  defendant  had 

•^  ^  notice.     And 

in  iE600  on  an  account  stated;  and  the  defendant,  in  con-  whereas  also 
sideration  of  the  premises  respectively,  then,  to  wit,  on  dant  before  &c", 
the  day  and  year  last  aforesaid,  promised  the  plaintiff  to  ^^Jl^^^i^d't 

the  plaintiff 
&C.,  on  an  account  stated;  and  the  defendant,  in  consideration  of  the  premises  respectively,  then, 
to  wit,  on  the  day  and  year  last  aforesaid,  promised  the  plaintiff  to  pay  him  the  said  several  sums 
respectively  on  request.     To  this  declaration  there  was  a  demurrer  for  duplicity  and  uncer- 
tainty : — Held,  that  whether  the  first  part  of  the  declaration  was  considered  as  two  counts,  or 
one  only,  it  was  not  demurrable  on  either  of  those  grounds. 
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Exeh.  0/  PUoM,  pay  him  the  said  several  monies  respectivelj  on  request, 
yet  the  defendant  has  disregarded  his  promise,  and  has 
not  paid  any  of  the  said  monies,  or  any  part  thereof;  and 
by  reason  and  means  of  the  dishonour  of  the  said  bill 
in  the  said  first  count  mentioned,  as  in  that  count  men- 
tioned, he,  the  plaintiff,  having  indorsed  and  negotiated  the 
said  bill,  to  wit,  on  the  day  and  year  in  the  first  count 
first  mentioned,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  as  such  indorser  of  the  said  bill  as  aforesaid, 
was  called  upon  and  obliged  to  pay,  and  did  then  pay  and 
become  liable  to  pay  divers  charges  and  expenses  attend- 
ant upon  and  occasioned  by  the  dishonour  of  the  said  bill 
as  aforesaid,  and  the  return  of  the  same  to  him  the  plain- 
tiff, to  wit,  the  charges  and  expenses  of  protesting  the 
said  bill,  as  in  the  said  first  count  mentioned,  commission, 
postage,  and  divers  other  charges  and  expenses,  amounting 
together  to  iSlO;  to  the  damage  of  the  plaintiff  of  iSlOOO. 
The  defendant  demurred  to  the  first  count  of  the  decla- 
ration, assigning  for  causes,  that  the  declaration  stated 
that  the  bill  was  dishonoured  by  the  same  being  pre- 
sented for  andrefused  acceptance,  and  that  the  same  was 
dishonoured  by  being   presented  for  and  refused  pay- 
ment, and  that  either  of  the  said  dishonours  was  suffi- 
cient to  maintain  the  action  upon  the  bill  to  its  full  ex- 
tent, and  that  it  was  altogether  uncertain  upon  which  of 
the  said  dishonours  the  plaintiff  intended  to  rely^  and 
that  no  certain  or  single  issue  could  be  taken;  that  the 
cause  of  action  in  the  first  coimt  was  stated  uncertainly 
and  in  the  alternative,  and  not  directly  and  positively^ 
as  in  effect  it  stated^  that  the  bill  was  either  dishonoured 
by  a  refusal  to  accept  or  a  refusal  to  pay;  and  also  that 
the  statement  of  the  special  damage  to  the  first  count 
was  altogether  insufficient  and  uncertain,  in  that  although 
it  is  alleged  that  there  were  two  dishonours  of  the  bill,  yet 
it  is  stated  in  the  allegation  of  special  damage  that  the 
costs  and  expenses  were  occasioned  by  the  dishonour  of 
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the  said  bill,  but  by  which  of  the  said  two  flevend  disho-  Steh.  rf  PUtu, 

noon  did  not  appear.  .  ^*    . 

To  the  last  oount  the  defendant  pleaded  non  assumpsit.       Galwat 

MeUor,  in  support  of  the  demurrer,  was  in  the  first  in- 
stance stopped  by  the  Court,  who  called  upon 

Bfdt  to  sapport  the  declaration. — The  first  count  does 
not  contain  two  causes  of  action,  but  only  two  consider- 
ations for  the  promise;  namely,  the  non-acceptance  and 
the  non-payment  of  the  bill.  But  if  the  Court  should  be 
of  opinion  that  it  discloses  two  distinct  causes  of  action, 
then  they  are  two  counts,  and  the  demurrer  is  too  large* 
{Parke,  B. — ^They  are  not  in  the  form  of  two  dis- 
tinct counts.]  There  is  no  necessity  for  any  formal 
commencement;  but  if  there  be  an  objection  on  that 
ground,  it  should  hare  been  pointed  out  as  a  cause  of  spe- 
cial demurrer.  Jourdain  ▼.  Johnson  {a)  is  an  authority  to 
shew  that  the  use  of  the  word  respectively,  in  the  allegation 
of  the  promise  to  pay,  wiQ  constitute  them  several  counts. 
In  a  note  to  Webber  v.  Thaitt  (b),  it  is  said  that  ''the  com-> 
mon  counts  in  a  declaration  may  be  contained  in  one 
count,  stating  that  the  defendant  was  indebted  to  the 
phdntifP  in  a  given  sum,  as  for  instance  £1000,  as  well  for 
goods  sold  and  delivered  by  the  plaintiff  to  the  defendant, 
as  for  money  lent  and  advanced,  and  money  paid  by  the 
plaintiff  to  the  defendant,  and  money  had  and  received  by 
the  defendant  for  the  plaintiff,  and  that,  in  consideration 
thereof,  the  defendant  promised  to  pay :''  for  which  po- 
sition Booke  V.  Booke  (c)  is  cited  as  an  authority. 

Mellor,  contri. — ^The  first  count  is  double.  It  is  laid 
down  as  a  rule  in  Stephen  on  Pleading,  292,  ''  that  the  de- 
daration  must  not,  in  support  of  a  single  demand,  allege 
several  distinct  matters  by  any  of  which  that  demand  is 

(a)  2  C,  M.,  &  R.  564.  (h)  2  Saund.  122,  n.  2. 

(c)  Cio.  Jac.  245. 
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jBxeA.  0/  pum,  sufficiently  supported/'  The  authorities  which  estabhsh 
kJ^^L^  this  rule  are  collected  in  1  Chitty  on  Pleading,  6th  ed.  226. 
Oalway  Now  here  the  declaration  shews  a  complete  cause  of  ac- 
RosE.  tion,  by  alleging  a  protest  for  non-acceptance.  Grossly  y. 
Ham  (a) ;  it  then  alleges  a  presentment  for  and  refusal  of 
payment,  which  is  another  cause  of  action;  which  renders  it 
double,  and  uncertain  for  which  cause  of  action  the  plain- 
tiff is  proceeding.  It  is,  therefore,  in  violation  of  the 
above  rule.  But  then  it  is  said  it  may  be  treated  as  two 
coimts,  and  that  the  objection  as  to  the  informal  com- 
mencement of  the  second  coimt  should  have  been  pointed 
out  as  a  cause  of  special  demurrer :  the  answer  to  that  is^ 
that  it  is  in  effect  pointed  out  as  a  cause  of  ^demurrer, 
when  it  is  alleged  that  the  count  is  imcertain  and  in  the 
alternative,  and  that  is  sufficient.  The  case  cited  has 
therefore  no  application.  The  plaintiff,  who  has  mani- 
festly treated  it  as  one  count,  has  no  right  to  turn  round 
upon  the  defendant  and  say.  What  I  have  pleaded,  and  you 
have  taken  as  one  count,  is,  in  reality,  two  counts  inform- 
ally pleaded.  A  party  has  no  right  so  to  plead  as  to  mis- 
lead his  opponent. 

Parke,  B. — The  declaration  is  good,  in  whatever  way  it 
is  viewed.  K  the  first  part  of  it  be  considered  as  two 
counts,  then  the  word  "  respectively^'  attaches  a  separate 
promise  to  each  count,  and  the  only  objection  would  be 
that  the  second  count  is  informally  commenced;  but 
with  regard  to  that  there  is  no  special  cause  of  demurrer 
assigned.  If,  on  the  other  hand,  the  declaration  be 
viewed  as  one  count  only,  it  is  equally  good ;  for  then 
there  are  different  causes  of  action  arising  out  of  differ- 
ent considerations,  all  of  which  are  executed.  Accord- 
ing to  the  old  form  given  in  Saunders's  Reports,  there 
might  be  several  different  considerations  included  in  one 
count  in  indebitatus  assumpsit ;  and  if  we  consider  this  as 

(a)  13  East,  502,  per  Bayley,  J. 
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as  one  oount  only,  it  amounts  to  this,  that  the  defendant  be-  Etch,  of  Pietu, 

1840 
came  liable  to  the  plaintiff  on  a  bill  of  exchange,  in  conse- 
quence of  the  non-acceptance  thereof,  and  also  on  account 
of  the  non-payment  thereof,  and  also  on  an  account  stated ; 
the  whole  concluding  with  a  promise  to  pay.  Then  how 
does  that  differ  firom  the  case  of  the  common  counts,  for 
work  and  labour,  goods  sold  and  delivered,  &c.  ?  By  analogy 
to  the  practice  before  the  new  rules,  and  which  seems  to 
rest  on  a  sound  foundation,  we  must  hold  the  declaration 
good.  Before  the  new  rules,  the  whole  would  have  been 
in  issue  under  the  plea  of  non  assumpsit,  but  now  the  de- 
fiendant  must  traverse  the  facts  of  presentment  for  pay** 
ment  and  acceptance. 

The  rest  of  the  Court  concurred. 

Judgment  for  the  plaintiff. 


Doe  d,  Curzon  and  Others  v.  Edmonds. 

JIjJECTMENT  for  lands  in  the  parish  of  Morden,  in  the  in  1788,  estates 
county  of  Dorset.  At  the  trial  before  Coleridge,  J.,  at  the  mairiagcs^tie- 
Dorchester  Summer  Assizes,  1889,  it  appeared  that  the  ^°^f|2et*ife 

action  was  brought  to  try  the  title  of  J.  S.  W.  Sawbridge  for  Ufe,  with  re- 
mainders to  lier 
issue  in  tail, 
with  remainder  to  the  settlor,  (whose  heiress  at  law  she  was),  in  fee.  In  1 81 8,  by  deeds  to  which  the 
husband  and  wife,  and  their  only  son,  R.  G.,  were  parties,  and  by  a  recovery  suffered  in  pursuance 
thereof,  the  estates  were  limited  to  the  use  of  the  husband  for  life,  remainder  to  the  wife  for  life,  re- 
mainder to  a.  G.,  the  son,  for  life,  remainder  to  his  issue  in  tail,  remainder  to  J.  P.,  his  sister,  for  life, 
with  other  remainders  over.  The  husband  died  in  1819,  the  wife  in  1822,  and  R.  G.  in  1828  :— 
Heidi  that  inasmuch  as  the  estate  of  J.  F.  was  carved  out  of  the  estate  tail  of  R.  G.,  she  had  the  same 
period  for  bringing  an  ejectment  in  respect  of  any  of  the  estates  comprised  in  the  above  deeds,  as  he 
would  have  had  if  he  had  continued  alive;  vis.  twenty  years  from  the  year  1822,  when  his  re- 
mainder came  into  possession. 

Whether  a  writing  amounts  to  an  acknowledgment  of  title,  within  the  3  ft  4  Will.  4,  c  27, 
1. 14,  is  a  question  for  the  Judge,  and  not  for  the  Jury,  to  decide. 

A  party  in  possession,  adversely,  of  land,  being  applied  to  by  the  party  claiming  title  to  it 
to  pay  rent,  and  offered  a  lease  of  it,  wrote  as  follows  :—**  Although,  if  matters  were  contested, 
1  am  of  opinion  that  I  should  establish  a  legal  right  to  the  premises,  yet,  under  all  circumstances, 
I  have  made  up  my  mind  to  accede  to  the  proposal  you  made  of  paying  a  moderate  rent,  on  an 
agreement  for  a  term  of  twenty- one  years."  The  bargain  subsequently  went  off,  and  no  rent 
WIS  paid  or  lease  executed:— ^e/</,  that  this  letter  was  not  an  acknowledgment  of  title,  within 
the  3  &  4  Will.  4,  c.  27,  s.  14. 

VOL.  VI.  X  M.  W. 
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Esek.  rf  Pleat,  Erie  Drax,  Esq.,  and  Jane  Frances,  his  wife,  two  of  the 
1840 

lessors  of  the  plaintiff,  to  some  fields  at  Morden,  in  the 

possession  of  the  defendant  as  tenant  to  a  Mr.  John  Filli- 

ter,  nnder  the  following  circumstances : — 

By  indenture  of  lease  and  release  and  settlement,  dated 

the  6th  and  7th  of  March,  1788,  being  the  settlement 

made  on  the  marriage  of  Bichard  Erie  Drax  Grrosvenor, 

Esq.,   (therein    called   Bichard  Orosvenor),  with    Sarah 

Frances  his  wife,  then  Sarah  Frances  Drax,  the  daughter 

and  heiress  of  Edward  Drax,  and  niece  of  Thomas  Erie 

Drax,  (who  was  seised  in  fee  of  an  estate  called  the  Morden 

estate,  including  the  manor  of  Morden,  as  heir  at  law  of 

Sir  Edward  Ernie,  Bart.),  the  said  estate  was  limited  to  the 

use  of  the  said  Edward  Drax  for  life,  with  remainder  to 

the  use  of  trustees  to  preserve  contingent  remainders,  with 

remainder  to  the  use  of  the  sons  of  the  said  Edward  Drax 

successively  in  tail,  with  remainder  to  the  use  of  Sarah 

Frances  Drax  for  life,  with  remainder  to  trustees  to  preserve, 

with  remainder  to  the  use  of  the  first  and  other  sons  of 

Sarah  Frances  Drax  successively  in  tail ;  with  divers  other 

remainders  over  which  did  not  take  effect,  the  ultimate 

reversion  being  limited  to  the  use  of  Thomas  Erie  Drax  in 

fee.    Thomas  Erie  Drax  died  without  issue  in  1789,  leaving 

Edward  Drax  his  next  brother  and  heir  at  law ;  and  he  also 

died  in  1791,  leaving  Sarah  Frances  Grosvenor  his  only 

child.     By  indentures  of  settlement  of  the  22nd  and  23rd 

of  May,  1818,  to  which  Richard  Erie  Drax  Grosvenor  and 

Sarah  Frances  his  wife,  and  Richard  Edward  Erie  Drax 

Grosvenor,  their  only  son,  were  parties,  and  by  a  common 

recovery  suffered  in  pursuance  thereof,  the  same  estates 

were  limited  (subject  to  several  powers  of  appointment, 

which  were  not  exercised)  to  the  use  of  Richard  Erie  Drax 

Grosvenor  for  life ;  with  remainder  to  the  use  of  the  said 

Sarah  Frances  his  wife,  for  life;  with  remainder  to  the 

said  Richard  Edward  Erie  Drax  Grosvenor  and  his  assigns 

for  life;  with  remainder  to  his  issue  in  tail;  with  remain- 
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der  to  the  use  of  Jane  Frances  Grosrenor^  his  sister^  (the  Ex9h.  rf  PUa$, 
lessor  of  the  plaintiff),  and  her  assigns  for  life,  with  re- 
mainder to  her  issue  in  tail,  with  other  remainders  over. 
Richard  Erie  Drax  Grosvenor  died  in  July  1819,  and  Sarah 
Frances,  his  wife,  in  1822.  Richard  Edward  Erie  Drax 
Grosnrenor,  the  son,  died  in  1828,  unmarried  and  a  lunatic, 
leaving  his  sister  Jane  Frances,  then  the  wife  of  Mr.  Drax, 
the  lessor  of  the  plaintiff,  him  surviving. 

The  fields  in  question  were  inclosed  firom  the  wastes  of 
the  manor  of  Morden  in  the  year  1794,  by  two  persons  of 
the  name  of  Serjeant  and  Smith ;  who,  in  1803,  sold  them 
to  a  Mr.  Wright,  of  Wareham.  Wright  occupied  them 
about  seven  years,  without  any  rent  being  paid  by  him  or 
demanded  in  respect  of  them.  In  1811,  he  let  them  to  a 
Mr.  Thomas  Bailey,  an  innkeeper  of  Wareham,  at  a  rent 
of  8/.  Ss,  per  annum.  In  1814  Wright  became  a  bank- 
rupt, and  in  April  of  that  year  a  sale  by  auction  was  adver- 
tised of  his  estates,  by  a  printed  particular,  in  which  these 
fields  were  not  mentioned.  Mr.  Filliter,  an  attorney  at 
Wareham,  was  the  solicitor  to  the  assignees,  and  kept  all 
the  papers  belonging  to  the  bankruptcy.  In  July  1814, 
the  assignees  of  Wright  demanded  from  Bailey,  and  he 
paid  them,  a  half-year's  rent,  due  in  respect  of  the  fields 
in  question.  Thomas  Bailey  died  at  Christmas  1814,  and  his 
son  John  Bailey  succeeded  him  as  innkeeper.  John  Bailey 
attended  the  Court  Baron  of  Morden  manor  in  1814  and 
1815,  and  paid  a  quit  rent  of  2s,  6d.  in  respect  of  the  fields 
ioL  question.  In  1815,  John  Bailey  paid  to  FiUiter's  clerk 
a  half-year's  rent  then  due  for  the  fields,  and  received  from 
him  a  receipt  (in  FiUiter's  handwriting)  as  follows : — 

''  1815,  10th  April.  Memorandum  that  Mr.  John  Bai- 
ley has  this  day  paid  me  the  sum  of  1/.  lis,  Gd,,  being 
half  a  year's  rent  of  a  meadow  at  Northport,  belonging  to 
Mr.  Grosvenor,  and  due  Lady-day  last. 

'^  For  Mr.  Filliter, 

*'  £1  11*.  6rf.  ''  Thomas  Arnold,  jun." 

X  2 
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Bxeh.  of  Pieoi,  At  that  period,  Bailey's  tenancy  terminated,  pnrsuant  to 
a  notice  to  quit  given  by  the  assignees  of  Wright  to  his 
father,  in  September  1814.  No  direct  eridence  was  given 
as  to  the  subsequent  occupation  of  the  property,  until  the 
year  1832,  when,  FiDiter  being  in  possession  of  it,  Mr. 
Shettle,  the  steward  of  the  manor,  applied  to  him  to  pay  a 
quit  rent  or  acknowledgment  in  respect  of  it.  Nothing, 
however,  was  paid;  and  on  the  Ist  of  May,  1884,  Shettle 
wrote  to  Drax  as  follows : — 

"  Dear  Sir, — Mr.  Drax  is  desirous  of  knowing  your  de- 
termination on  the  subject  on  which  I  have  already  several 
times  communicated  with  you,  relative  to  the  land  formerly 
held  by  Mr.  Wright.  You  will  recollect  that  I  proposed  on 
the  part  of  Mr.  Drax,  that  you  should  continue  to  occupy 
the  lands  in  question  by  paying  a  moderate  rent,  and  to 
enter  into  an  agreement  for  holding  the  same.  Tour 
early  decisive  reply  will  oblige.    Yours  truly, 

''Thomas  Shettle." 

Filliter  replied  by  requesting  a  personal  conference  on 
the  subject,  which  being  declined,  he  wrote  as  follows : — 

"Wareham,  13th  May,  1834. 
"  Dear  Sir, — Before  I  can  weU  give  the  required  reply, 
I  think  it  but  fair  and  reasonable  that  I  should  be  ac- 
quainted with  the  amount  of  the  rent,  as  well  as  the  terms 
intended  to  be  proposed — the  latter  I  believe  you  stated  to 
be  twenty-one  years.    1  remain,  &c. 

"  Mr.  Shettle,  &c.  ''  Oeoroe  Fillitee." 

To  this  letter  Mr.  Shettle  repUed : — 

''Mapperton,  19th  May,  1884. 

"Dear  Sir — I  am  desired  by  Mr.  Drax  to  say  he  cannot 
at  present  fix  the  amount  of  the  rents  for  the  lands  in 
question,  but  he  expects  you  will  forthwith  give  the  reply 
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irliich.  I  have  repeatedly  requested  of  you^  or  he  will  place  Ex^-  «/  P'Mf , 

the  matter  in  the  hands  of  his  solicitor.  ^ 

^'I  am,  &c., 


€t 


Thomas  Shbttlb/' 


Mr.  FiUiter  replied  by  the  following  letter : — 

"  Wareham,  24th  May,  1884. 
''  Dear  Sir — ^Although,  if  matters  were  contested,  I  am 
of  opinion  that  I  should  establish  a  legal  right  to  the  pre- 
mises, yet,  under  aU  circumstances,  I  have  at  length  made 
up  my  mind  to  accede  to  the  proposal  you  made,  of  pay- 
ing a  moderate  rent,  on  an  agreement  for  a  term  of  twenty- 
one  years.  "  I  am,  &c., 

"  Obobob  Fillitbb.'* 

Nothing  further  passed  on  the  subject  until  1837,  when 
Shettle  called  on  Filliter  by  Mr.  Drax's  direction,  and 
offered  him  the  fields  on  lease  at  a  rent  which  he  declined 
to  pay,  whereupon  this  ejectment  was  brought,  in  Michael- 
mas Term  1838. 

At  the  trial,  it  was  contended  for  the  defendant,  that  the 
right  of  the  lessors  of  the  plaintiff  to  recover  was  barred 
by  an  adverse  possession  of  upwards  of  twenty  years,  viz. 
from  the  year  1815 ;  inasmuch  as  Mrs.  Drax's  title  accrued 
under  the  deeds  of  1788,  modified  by  the  deeds  of  1818, 
and  therefore  the  Statute  of  Limitations  began  to  run 
against  her  from  the  latter  period.  For  the  plaintiff  it 
was  insisted,  first,  that  her  right  of  action  accrued  in  1828, 
on  the  death  of  her  brother,  the  preceding  tenant  for  life; 
but,  at  all  events,  that  the  letter  of  Filliter  of  the  24th  of 
May,  1834,  amounted  to  a  sufficient  acknowledgment  in 
writing  of  the  title  of  the  lessors  of  the  plaintiff,  to  satisfy 
the  14th  section  of  the  3  &  4  Will.  4,  c.  27.  The  learned 
Judge  left  it  to  the  jury  to  say  whether  the  letter  amounted 
to  an  acknowledgment  of  title  or  not,  expressing  his  opin- 
ion that  it  did  not,  as  it  was  made  only  with  a  view  to  an 
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found  for  the  defendant^  and  the  learned  Judge  thereupon 
gave  the  plaintiff  leave  to  move  to  enter  a  verdict  for  him^ 
in  case  the  Court  should  he  of  opinion  that  the  Judge 
ought  to  have  decided  on  the  effect  of  the  letter^  and  that 
it  amounted  to  an  acknowledgment  of  title;  or  in  case 
they  should  be  of  opinion  that  the  adverse  possession  did 
not  begin  to  take  effect,  as  against  Mrs.  Drax's  interest, 
until  a  period  within  twenty  years. 

In  Michaelmas  Term  last,  Erie  obtained  a  rule  nisi  ac- 
cordingly, against  which 

Crawder  (with  whom  was  Bond)  now  shewed  cause. — 
First,  there  was  in  this  case  a  sufficient  adverse  possession 
of  twenty  years,  to  bar  the  lessors  of  the  plaintiff.  At  the 
period  of  the  execution  of  the  deeds  of  1788,  Mrs.  Drax 
was  not  in  esse,  and  could  take  only  under  the  general 
limitation  to  the  issue  of  Sarah  Frances  Drax.  Between 
that  period  and  the  execution  of  the  deeds  of  1818,  viz.  in 
1815,  the  adverse  possession  of  Filliter  commenced.  Un- 
der the  deeds  of  1818,  the  present  Mrs.  Drax  took  a  vested 
interest  for  life.  But  as  regarded  an  adverse  possession 
before  begun,  the  giving  her  a  particular  estate  could  not 
change  the  nature  of  that  possession,  which  was  already 
running  against  the  parties  then  entitled.  In  1815  Richard 
Erie  Drax  Grosvenor  was  entitled  to  the  possession.  He 
could  not  afterwards  change  the  nature  of  the  estate,  and 
thereby  make  a  longer  adverse  possession  than  twenty 
years  necessary  to  satisfy  the  statute.  The  claim  of  the 
lessors  of  the  plaintiff  is  altogether  referable  to  the  set- 
tlement of  1818.  Now,  if  things  had  remained  in  the 
same  situation,  without  the  execution  of  that  deed,  the 
parties  entitled  in  1815  would  clearly  have  been  barred: 
could  they  then  vary  their  rights  by  afterwards  executing 
that  deed?  No  doubt  the  title  in  possession  of  Jane 
Francea  Drax  commenced  in  1828 ;  but  she  takes  by  virtue 
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of  tiie  deed  of  1818 :  and  when  her  title  was  so  created   *«?*•  »f  Pfa«. 

1840 
the  adverse  i>08seS8ion  had  begun  to  run.     [Parke,  B. — 

^f  hen  those  under  whom  the  defendant  claims  took  pos'- 
session^  the  limitations  of  the  deed  of  1788  were  in  force> 
and  it  gave  a  remainder  in  tail  to  the  heirs  of  the  body 
of  Sarah  Frances  Drax^  i.  e.  to  Richard  Edward  Erie  Drax 
Grosvenor.    Then,  in  1818,  he  converted  his  estate  tail 
into  a  fee,  and  out  of  that  carved  the  estate  of  the  lessor 
of  the  plaintiff.    Therefore,  independently  of  the  late  sta- 
tute, the  ejectment  would  have  been  in  time  within  twenty 
years  after  his  estate  in  remainder  came  into  possession, 
viz.  in  1822.]     Then  this  objection  arises :  that  the  lessor 
of  the  plaintiff  claims  imder  a  recovery  suffered  at  a  period 
when  the  land  was  held  adversely,  and  therefore  there  wius 
no  good  tenant  to  the  praecipe.     [Rol/e,  B. — J£  the  reco- 
very did  not  operate  on  the  estate  tail,  then,  inasmuch  as 
Bichard  Edward  Erie  Drax  Grosvenor  is  dead  without 
issue,  Mrs.  Drax  takes  as  the  heir  at  law  of  Bichard  Erie 
Drax,  under  the  ultimate  limitation  in  the  deed  of  1788, 
and  then  her  possession  did  not  accrue  until  1828,  accord- 
ing to  the  third  section  of  the  statute.]     The  effect  of  the 
recovery  would,  however,  probably  be  to  creats  a  fee,  there 
having  been  no  adverse  act  previously  to  that  period :  then 
the  adverse  possession  continued  as  against  the  parties  en- 
titled by  the  creation  of  that  fee.     [ParkCy  B. — But  the 
estate  for  life  is  created  out  of  the  preceding  estate  tail, 
therefore  the  lessor  of  the  plaintiff  has  the  same  time  for 
bringing  her  ejectment  as  the  tenant  in  tail  himself  had, 
viz.  from  1822,  when  his  remainder  came  into  possession, 
imtil  1842.]    The  estate  tail  was  destroyed  by  the  recovery. 
[Parke,  B. — 'So;  it  was  only  enlarged  into  a  fee,  out  of 
ivhich  the  new  estate  tail  to  himself,  and  the  estate  of  the 
lessor  of  the  plaintiff,  are  carved.] 

Erie  and  Cockbum,  contra,  were  stopped  by  the  Court. 

Parke,  B. — It  is  clear  the  lessor  of  the  plaintiff  had 


CA8E8   IN   THE   EXCHEQinEB^. 


Edmondb. 


Exch.  of  PieoM,  the  same  time  to  bring  an  ejectment  as  the  tenant  in  tail 
himself  would  have  had  if  he  had  continued  alive.  The 
effect  of  the  deed  of  1818  and  of  the  recovery  was,  to  baf 
all  remainders  over^  and  to  create  new  estates  out  of  his 
estate  tail :  therefore  the  parties  who  take  such  estates 
have  the  same  time  that  he  had^  viz.  twenty  years  from 
1822.  With  respect  to  the  other  pointy  although  it  is 
unnecessary  to  decide  it^  it  is  clear  that  the  effect  of  the 
acknowledgment  is  a  question  for  the  Judge  (a).  Here^ 
however,  the  learned  Judge  was  quite  right  in  the  opinion 
he  expressed,  that  it  was  no  acknowledgment  of  tide,  be- 
cause there  was  no  final  bargain. 

Aldebson,  B. — The  learned  Judge  left  it  to  the  jury 
with  an  expression  of  an  opinion  which  we  think  right, 
and  the  jury  found  according  to  that  opinion. 

BoLTE,  B.,  concurred. 

Bule  absolute. 

(a)  See  MorreU  v.  FrUh,  3  M.  &  W.402. 


LucET  V.  Ingram. 


OaSE. — ^The  declaration  stated,  that  the  plaintiff,  before 
and  at  the  time,  &c.,  was  lawfully  possessed  of  a  certain 


Case  agsingt 
the  owner  of  a 
vessel,  for  an 
injury  done  by 

her  in  running  foul  of  the  plaintiff's  barge.  Plea,  that  at  the  time  of  the  injury,  the  vessel  was 
being  conducted,  and  was  navigating  the  river  Thames,  under  the  conduct  of  a  licensed  pilot  in 
charge  of  the  vessel,  under  and  in  pursuance  qfthe  provixont  of  the  6  Geo,  4,  e.  125,  and  that  the 
damage  happened  to  the  plaintiff  by  the  default,  incompetency,  and  incapacity  of  such  pilot. 
Replication  that  before  the  said  time  when  &c.,  the  vessel  had,  on  completing  a  voyage  from  India, 
been  brought  by  a  licensed  pilot  into  the  St.  Katherine's  Dock,  and  that  having  there  discharged 
her  cargo,  was,  just  before  and  at  the  said  time  when  ftc ,  being  removed,  and  in  the  course  of  re- 
moval, for  the  purpose  of  going  out  of  that  dock  to  a  certain  dry  dock  in  the  port  of  London  to 
be  repaired,  and  that  the  said  vessel  was  not,  at  the  said  time  when  &c.,  otherwise  navigating  or 
passing  upon  the  said  river  Thames. 

Held,  first,  that  the  circumstances  stated  in  the  replication  brought  the  case  within  the  ex- 
ception in  the  63rd  section  of  the  act,  and  that  the  owner  was  not  bound  to  employ  a  pilot. 

Secondly,  that  the  words  "  wanting  a  pilot,'*  in  the  72nd  section,  are  not  to  be  confined 
to  such  vessels  as  are,  by  the  provisions  of  the  act,  bound  to  take  a  pilot,  but  are  to  be  construed 
as  applying  to  any  vessel,  the  master  or  owner  of  which  thinks  fit  to  require  one. 

Thirdly,  that  inasmuch  as  under  the  7*2nd  section  the  pilot  could  not  lawfully  refuse  to 
go  on  board  and  take  charge  of  any  vessel  wanting  a  pilot  when  required  by  the  owner  so  to  do, 
he  must  be  considered,  when  so  required  and  employed,  as  acting  under  some  of  the  provisions 
of  the  act,  and  not  as  the  private  servant  of  the  owner,  and  therefore  that  the  owner  was  pro- 
tected by  the  55th  section  of  the  act  from  his  primi  facie  liability  in  respect  of  the  injury  occa- 
sioned by  the  aet  of  the  pilot,  whilst  he  was  so  employed  by  the  owner. 
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barge  or  lighter^  of  great  value^  &c.,  then  lawfully  being  Sgeh.  cf  PUatf 
in  the  river  Thames,  and  the  defendant  was  also  possessed    ^  ^      ^ 
of  a  certain  ship  or  vessel  in  the  river  aforesaid,  and  then        Locbt 
had  the  care,  direction,  and  management  of  the  same;  yet      Imqram. 
the  defendant,  not  regarding  his  duty  in  that  behalf,  whilst 
the  said  barge,  and  also  the  said  ship,  were  so  respectively 
in  the  said  river,  to  wit,  on  &c.,  took  so  little  and  such  bad 
care  of  the  said  sldp,  and  governed  and  navigated  the  same 
in  so  imskilfol,  negligent,  careless,  and  improper  a  man- 
ner, that  the  same,  by  and  through  the  negligence,  &c.,  of 
the  defendant  in  that  behalf,  then  with  great  force  and 
violence  ran  foul  of  and  struck  the  said  barge  of  the  said 
plaintiff,   and  thereby  then  and  there  greatly  broke,  da- 
maged, and  injured  the  same,  &c. 

To  this  declaration  the  defendant,  after  setting  forth  an 
appointment  by  the  Corporation  of  the  Trinity  House,  pur- 
suant to  the  stat.  6  Geo.  4,  of  one  John  Gilbert  to  act  as 
a  pilot  between  London  Bridge  and  Gravesend,  pleaded  that 
the  said  ship  or  vessel,  the  defendant  then  being  the  owner 
thereof,  was  at  the  time  of  the  committing  of  the  said  sup- 
posed grievance,  being  conducted,  and  was  navigating  and 
passing  upon  the  river  Thames  aforesaid,  within  the  limits 
aforesaid  in  the  said  license  mentioned,  to  wit,  between 
London  Bridge  aforesaid  and  Gravesend  aforesaid,  under 
the  conduct  of  the  said  John  Gilbert,  as  such  pilot  as 
aforesaid;  that  the  said  ship  or  vessel  then  was  under  the 
charge  of  the  said  John  Gilbert,  and  he  was  then  acting  in 
chaise  thereof,  as  such  pilot  as  aforesaid,  under  and  in 
pursuance  of  the  provisions  of  the  said  statute,  the  said 
John  Gilbert  then  being  duly  qualified  as  such  pilot  as 
aforesaid  to  have  the  charge  thereof.  And  the  defendant 
further  says,  that  the  said  loss  and  damage  in  the  said  de- 
claration mentioned,  happened  to  the  plaintiff  from  and  by 
reason  and  means  of  the  neglect,  default,  incompetency, 
and  incapacity  of  the  said  John  Gilbert,  so  acting  in 
charge  of  the  said  ship  or  vessel  as  aforesaid. — ^Verification. 
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any  person  or  persons  appointed  by  any  owner,  or  master, 
LuciT  or  agent  of  the  owner  thereof,  for  afterwards  removing  such 
Iroram.  ship  or  vessel  in  such  port  or  ports,  for  the  purpose  of  en- 
tering into  or  going  out  of  any  dock,  or  for  changing  the 
moorings  of  such  ship  or  vessel/^  The  object  of  that  clause 
is  to  provide  for  cases  where  vessels,  in  consequence  of  the 
dock  being  full,  are  obliged  to  remain  outside  at  moorings 
assigned  for  them,  until  there  is  room  for  them  to  come  into 
dock,  and  then  they  are  warped  in  without  any  pilot  being 
employed ;  and  it  was  also  intended  to  apply  to  cases  where 
the  vessel,  after  discharging  her  cargo,  leaves  the  dock, 
when,  in  case  of  the  export  dock  being  fall,  the  vessel  ia 
put  into  the  tier  in  the  river.  That  would  be  only  a 
change  of  moorings,  and  the  object  of  the  act  was  to  pro- 
tect the  owner  from  liability  to  a  penalty  for  not  employ- 
ing a  pilot  on  such  occasions  only.  But  it  is  not  compe- 
tent for  the  owner  to  navigate  the  ship  within  the  pre- 
scribed limits,  without  putting  her  in  charge  of  a  licensed 
pilot.  The  allegation  in  the  replication  here  is,  "  that  the 
said  ship  or  vessel  of  the  defendant  was  in  the  course  of 
removal  in  the  said  port,  for  the  purpose  of  going  out  of 
the  said  dock,  to  wit,  in  order  that  the  same  ship  or  vessel 
might  be  taken  to  a  dry  dock,  within  the  said  port  of  Lon- 
don, to  be  repaired.''  But  such  a  removal  is  not  necessa- 
rily a  mere  change  of  moorings,  as  contemplated  by  the 
63rd  section,  but  may  comprehend  a  navigation  of  the  ship 
on  the  river,  within  the  limits  of  the  port,  from  one  dock 
to  another,  for  the  distance  of  some  miles,  for  the  puipose 
of  taking  her  to  a  dry  dock  to  be  repaired.  But  even  as- 
suming that  the  defendant  was  not  bound  to  employ  a 
pilot,  stiU,  under  the  72nd  section,  a  pilot  cannot  refuse  to 
take  charge  of  any  vessel  if  required  so  to  do,  and  if  he  does 
so,  then  he  must  be  considered  as  being  in  charge  of  the 
vessel  in  pursuance  of  the  provisions  of  the  act.  That 
section  enacts, ''  that  eveiy  pilot  licensed  as  aforesaid,  who 
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shall,  when  not  actually  engaged  in  his  capacity  of  pilot,  Btek.  ^  PUas, 
refuse  or  decline,  or  wilfully  delay  to  go  off  to,  or  on  board 
of,  or  to  take  chaise  of,  any  sliip  or  yessel  wanting  apUoi, 
and  within  the  limits  specified  in  his  license,  upon  the  usual 
signal  for  a  pilot  being  displayed  firom  such  ship  or  vessel, 
or  upon  being  required  so  to  do  by  the  captain,  or  by  the 
master  or  other  person  having  the  command  of  such  ship, 
&c.,  nnlesB  it  shall  be  unsafe  for  such  pilot  to  obey  such 
signal  or  comply  with  such  requisition,  or  he  shall  be  pre- 
vented firom  so  doing  by  illness  or  other  sufficient  cause, 
shall  forfeit  for  every  such  offence  any  sum  not  exceeding 
£100,  nor  less  than  £10,  and  shall  be  liable  to  be  dismissed 
from  being  a  pilot,  or  suspended  firom  acting  as  such/' 
Now,  according  to  that  section,  a  pilot  cannot  refuae  to 
take  charge  of  a  vessel,  without  subjecting  himself  to  the 
penalties  of  the  act,  and  when  he  does  so  take  charge  of 
the  vessel,  the  public  have  the  protection  which  the  law 
contemplated,  and  the  owners  are  not  liable.  The  pilot 
was  duly  qualified  to  take  charge  of  this  vessel  in  her  pas- 
sage firom  the  St.  Eatherine's  Dock  to  the  dry  dock,  for 
the  purpose  of  repair ;  and  having  taken  ftharge  of  her,  he 
was  acting  in  the  charge  of  the  vessel,  in  pursuance  of  the 
provisions  of  the  act. — He  cited  Huggett  v.  Montgomery  (a), 
Bowcher  v.  Noidstrom  (6),  Nicholson  v.  Mounsey  (c),  AU 
tomey-Creneral  v.  Case  (d),  CamUhers  v.  Sydebotham  (e) 
Bennet  v.  MoUa  (f),  Ritchie  v.  Bowsfield  {g),  and  Mcintosh 
Y.8lade{h). 

Erie,  contra. — The  replication  is  good,  and  the  facta 
stated  in  it  bring  the  case  within  the  68rd  section  of  the 
act.  If  so,  it  was  optional  in  the  owner  to  take  a  pilot  on 
board ;  and  if  he  took  one  voluntarily,  then  the  pilot  must 

(a)  2  N.  R.  446.  (e)  4  M.  &  Selw.  77. 

(b)  1  Taunt.  568.  (/)  7  Taunt.  258. 

(c)  15  East,  384.  (g)  Id.  309. 
{d)  3  Price,  302.  (A)  6  B.  fir  C.  662 ;  9  D.  &R.  738. 
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Ejceh.  of  Piioi,  be  considered  as  a  mere  servant  of  the  owners,  and  they 
^  are  responsible  for  his  negligence.    In  order  to  exempt 

himself  from  liability,  and  to  bring  himself  within  the  pro- 
tection of  the  55th  section,  the  owner  is  bound  to  shew 
that  he  was  compellable  by  law  to  employ  a  pilot.  M'ln^ 
tosh  y.  Blade  is  an  authority  in  favour  of  the  defendant. 
The  judgment  there  proceeds  upon  the  principle,  that  if  it 
be  optional  on  the  part  of  the  owner  to  employ  a  pilot,  and 
he  does  so,  he  is  not  exempted  from  liability  by  fio  doing. 
Now  here  the  facts  stated  in  this  replication  shew  that  the 
ship  had  arrived  at  her  destination,  that  her  voyage  was 
at  an  end,  and  that  the  removal  was  merely  from  one  dock 
to  another,  which  brings  the  case  within  the  63rd  section ; 
the  owner  was  therefore  not  bound  to  take  a  pilot.  In 
M'Intosh  V.  Blade,  Bayley,  J.  says,  "  There  was  no  question 
but  that  the  injury  was  occasioned  by  the  neglect  or  de- 
fault of  the  pilot;  so  that  the  owners  were  clearly  entitled 
to  an  acquittal  under  the  55th  section  of  that  act,  if,  under 
the  circumstances,  it  was  necessary  that  the  brig  should 
have  a  pilot  on  board  at  the  time :  but  it  was  insisted,  that 
the  protection  under  section  55  extended  to  no  case  where 
the  ship  was  under  no  obligation  to  have  a  pilot  on  board; 
and  it  was  contended,  that  at  the  time  this  injury  wajs 
done,  this  brig  was  under  no  such  obligation.  It  is  upon 
this  latter  point  our  opinion  is  founded ;  and  we  have  had 
the  benefit  of  conferring  with  Lord  Tenterden  upon  the 
subject.^'  It  was  there  held,  that  the  owners  were  bound 
to  have  a  pilot  on  board,  as  the  voyage  was  not  at  an  end. 
But  here  the  voyage  was  at  an  end,  and  the  owner  was  imder 
no  obligation  to  take  a  pilot  to  remove  the  ship  from  one 
dock  to  another  for  the  purposes  of  repair.  IParke,  B. — 
Suppose  it  be  optional  in  the  owners  to  take  a  pilot  or  not, 
still  the  pilot  is  bound,  by  the  72nd  section,  to  take  charge 
of  a  vessel  when  required;  and  then  the  question  is, 
whether  the  owner  is  not  protected  by  the  55th  section.] 
In  M^IfUoah  v.  SladBf  that  point  was  before  the  Courts  but 
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it  was  not  then  decided;  and  in  the  absence  of  any  autho-  Esa.  «/  pimb. 

rity,  the  Court  will  incline  to  promote  the  public  conve- 

nienoe^  and  that  will  best  be  done  by  deciding  in  faTOur 

of  the  personal  responsibility  of  the  owners^  which  will 

prevent  them  from  running  improper  risks,  to  the  danger 

and  iiqury  of  the  public. 

Plait,  in  reply. — If  the  obligation  of  the  master  to  take 
a  pilot  on  board  is  to  be  the  test,  the  55th  section  of  the 
act,  as  applied  to  many  of  its  provisions,  would  be  of  no 
use  or  avail  whatever.  By  the  60th  section  it  is  enacted, 
that  it  shall  be  lawful  for  his  Majesty,  by  an  Order  in 
ConncU,  to  permit  and  authorize  ships  and  vessels,  not  ex- 
ceeding the  burthen  of  sixty  tons,  and  not  having  a  British 
register,  to  be  piloted  and  conducted  without  having  a 
doly  licensed  pilot  on  board.  Now,  supposing  a  ship, 
having  the  permission  there  mentioned  to  exclude  a  U* 
o^oaed  pilot,  comes  within  the  limits  of  the  port,  and  for 
the  safety  of  the  cargo  takes  a  licensed  pilot  on  board  not- 
withstanding, is  the  owner  to  be  held  liable,  because  he 
had  the  choice  whether  he  would  employ  one  or  not?  The 
same  argument  applies  to  the  Gist  section.  It  is  sub- 
mitted, that  the  55th  section  does  not  apply  only  to  cases 
where  the  master  is  obliged  to  employ  the  pilot,  but  to  all 
cases  where  a  pilot  is  employed,  and  takes  charge  of  a  ves- 
sel within  the  limits  mentioned  in  the  2nd  section  of  the 
act.  If  the  act  be  not  so  construed,  it  will  lead  to  great 
injustice  and  inconvenience. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pabke,  B. — ^This  was  an  action  brought  by  the  plaintiff 
to  recover  damages  for  an  injury  sustained  by  him,  in  con- 
lequence  of  a  ship  of  the  defendant  having  run  foul  of  the 
plaintiff's  barge,  in  the  river  Thames,  between  London  and 
Gravesend.  The  defendant  pleaded,  that  at  the  time  when 
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Bxek.  of  PUat,  the  accident  occurred^  his  ship  was  navigating  and  passing 


1S40. 


on  the  riyer  Thames,  under  the  conduct  of  a  licensed  pilot, 
who  then  had  the  charge  of  the  ship  as  such  pilot,  tinder 
and  in  pursuance  of  the  provisions  of  the  Pilot  Act,  and 
that  the  damage  was  occasioned  to  the  plaintiff  by  the  de- 
fault and  incapacity  of  such  pilot,  so  acting  in  charge  of 
the  ship. 

The  plaintiff  replied,  that,  previously  to  the  accident,  the 
defendant's  ship  had,  on  completing  a  voyage  from  India, 
been  brought  by  a  licensed  pilot  into  the  St.  Katherine's 
dock,  and  having  there  discharged  her  cargo,  was,  at  the 
time  of  the  accident,  in  the  act  of  being  removed  from  the 
St.  Katherine's  dock  to  a  certain  dry  dock  in  the  port  of 
London,  for  the  purpose  of  being  there  repaired ;  and  was 
not  otherwise  navigating  or  passing  on  the  river  Thames. 

To  this  replication  the  defendant  demurred,  and  the 
question  for  the  decision  of  the  Court  is,  whether,  accord- 
ing to  the  facts  on  this  record,  the  defendant  is  relieved 
from  his  prim&  fade  liability  to  answer  to  the  plaintiff  in 
damages  for  the  injury  occasioned  by  the  neglect  of  the 
person  who  had,  in  fact,  the  charge  of  his  ship. 

This  depends  entirely  upon  the  construction  of  the  last 
Pilot  Act,  6  Geo.  4,  c.  125.  By  the  2nd  section  of  that 
statute  it  is  provided,  that  all  ships  navigating  and  passing 
on  the  river  Thames  (except  as  thereinafter  provided) 
shall  be  conducted  and  piloted,  within  certain  limits  there 
specified,  including  the  limits  between  London  Bridge  and 
Gravesend,  by  pilots  appointed  and  licensed  for  that  pur- 
pose by  the  Corporation  of  the  Trinity  House,  and  by  no 
other  person  whatsoever;  and  penalties  are  imposed  by 
the  act  on  persons,  who,  not  being  licensed  pilots,  tske 
charge  of  any  ship  within  the  limits  in  question.  The 
55th  section  enacts,  that  no  owner  of  any  ship  shall  be 
answerable  for  any  damage  which  shall  happen  to  any  per- 
son by  reason  of  the  neglect  or  incapacity  of  any  licensed 
pilot,  acting  in  the  charge  of  such  ship  under  any  of  the 
provisions  of  that  act. 
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The  68rd  section  provides^  "that  when  any  ship  shall  JSjreh.  cf  Pims, 
have  been  brought  into  any  port  by  any  Ucensed  pilot,  - 

nothing  in  the  act  contained  shall  subject  to  any  penalty        Lucey 
the  master^  or  person  having  the  command  of  such  ship,       Inqraic 
for  afterwards  removing  her  in  such  port  for  the  purpose 
of  entering  into  or  going  out  of  any  dock,  or  for  changing 
her  moorings.'' 

The  72nd  section  enacts,  "that  every  licensed  pilot 
who  shall,  without  lawful  excuse,  refuse  to  take  charge  of 
any  ship  wanting  a  pilot,  upon  being  required  so  to 
do  by  the  master,  or  any  person  having  the  command 
thereof,  or  being  interested  therein,  shall  for  every  offence 
forfeit  100//' 

Under  the  55th  section  of  the  act,  the  defendant  is 
clearly  exempted  from  all  liability  to  the  plaintiff,  if,  at 
the  time  of  the  accident,  the  pilot  was,  according  to  the 
averment  in  the  plea,  in  charge  of  the  ship  in  pursuance 
of  any  of  the  provisions  of  the  act. 

The  plaintiff  does  not  dispute  that  the  pilot  was  in  fact 
in  charge  of  the  ship,  but  he  says,  by  his  replication,  what 
amounts  to  this — that,  at  the  time  of  the  accident,  the 
ship  was  in  circumstances  in  which  the  act  has  not  made 
a  pilot  necessary;  and,  consequently,  that  the  pilot  was 
not  in  charge  of  the  ship  in  pursuance  of  the  provisions  of 
the  act,  but  could  only  be  considered  as  the  private  servant 
of  the  owner. 

If  the  replication  does  shew  that  the  employment  of  the 
pilot  was  indeed  mere  matter  of  private  arrangement  be- 
tween the  parties,  that  the  owner  was  not  bound  to 
employ  a  pilot,  and  that  the  pilot  might  lawfully  have 
declined  to  take  charge  of  the  ship  when  called  on  by  the 
owner,  then  the  argument  of  the  plaintiff  might  be  well 
founded.  But  if,  under  the  circumstances,  the  owner  was 
bound  to  employ  a  pilot,  or  if  the  pilot,  when  called  on  by 
the  owner,  was  bound  to  take  charge  of  the  ship,  then  we 
think  that  he  would  be  acting  under  and  in  pursuance 

VOL.  VI.  T  M.  w. 
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Bxeh,  of  Pkoit  the  accident  occurred^  his  ship  was  navigating  and  passing 

^   ^  '  ^    on  the  river  Thames,  under  the  conduct  of  a  licensed  pilots 

LucET       who  then  had  the  charge  of  the  ship  as  such  pilot,  under 

iNoaAM.      and  in  pursuance  of  the  provisions  of  the  Pilot  Act,  and 

that  the  damage  was  occasioned  to  the  plaintiff  hy  the  de- 

£Eiult  and  incapadtj  of  such  pilot,  so  acting  in  charge  of 

the  ship. 

The  plaintiff  replied,  that,  previously  to  the  accident,  the 
defendant's  ship  had,  on  completing  a  voyage  firom  India, 
been  brought  by  a  licensed  pilot  into  the  St.  ICatherine'8 
dock,  and  having  there  discharged  her  cargo,  was,  at  the 
time  of  the  accident,  in  the  act  of  being  removed  from  the 
St.  Katherine's  dock  to  a  certain  dry  dock  in  the  port  of 
London,  for  the  purpose  of  being  there  repaired ;  and  was 
not  otherwise  navigating  or  passing  on  the  river  Thames. 

To  this  replication  the  defendant  demurred,  and  the 
question  for  the  decision  of  the  Court  is,  whether,  accord- 
ing to  the  facts  on  this  record,  the  defendant  is  relieved 
from  his  prim&  facie  liability  to  answer  to  tibie  plaintiff  in 
damages  for  the  injury  occasioned  by  the  neglect  of  the 
person  who  had,  in  fact,  the  charge  of  his  ship. 

This  depends  entirely  upon  the  construction  of  the  last 
Pilot  Act,  6  Geo.  4,  c.  125.  By  the  2nd  section  of  that 
statute  it  is  provided,  that  all  ships  navigating  and  passing 
on  the  river  Thames  (except  as  thereinafter  provided) 
shall  be  conducted  and  piloted,  within  certain  limits  there 
specified,  including  the  limits  between  London  Bridge  and 
Gravesend,  by  pilots  appointed  and  licensed  for  that  pur- 
pose by  the  Corporation  of  the  Trinity  House,  and  by  no 
other  person  whatsoever;  and  penalties  are  imposed  by 
the  act  on  persons,  who,  not  being  licensed  pilots,  take 
charge  of  any  ship  within  the  limits  in  question.  The 
53th  section  enacts,  that  no  owner  of  any  ship  shall  be 
answerable  for  any  damage  which  shall  happen  to  any  per- 
son by  reason  of  the  neglect  or  incapacity  of  any  licensed 
pilot,  acting  in  the  charge  of  such  ship  under  any  of  the 
provisions  of  that  act. 
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Tke  6Srd  section  pnmdes^  "  that  when  any  ship  shall  ^*^  rf  ^^^^ 
have  been  brought  into  any  port  by  any  licensed  pilots 
nothing  in  the  act  contained  shall  subject  to  any  penalty 
Ae  master,  or  person  having  the  command  of  such  ship, 
fixr  afterwards  removing  her  in  such  port  for  the  purpose 
of  entering  into  or  going  out  of  any  dock,  or  for  changing 
her  moorings." 

The  72nd  section  enacts,  ''that  every  licensed  pilot 
who  shall,  without  lawfol  excuse,  refuse  to  take  charge  of 
any  ship  wanting  a  pilot,  upon  being  required  so  to 
do  by  the  master,  or  any  person  haviug  the  conmiand 
thereof,  or  being  interested  therein,  shall  for  every  offence 
forfeit  100//' 

Under  the  55th  section  of  the  act,  the  defendant  is 
clearly  exempted  from  all  liability  to  the  plaintiff,  if,  at 
the  time  of  the  accident,  the  pilot  was,  according  to  the 
averment  in  tke  plea,  in  charge  of  the  ship  in  pursuance 
of  any  of  the  provisions  of  the  act. 

The  plaintiff  does  not  dispute  that  the  pilot  was  in  fact 
in  charge  of  the  ship,  but  he  says,  by  his  replication,  what 
amounts  to  this — that,  at  the  time  of  the  accident,  the 
ship  was  in  circumstances  in  which  the  act  has  not  made 
a  pilot  necessary;  and,  consequently,  that  the  pilot  was 
not  in  charge  of  the  ship  in  pursuance  of  the  provisions  of 
the  act,  but  could  only  be  considered  as  the  private  servant 
of  the  owner. 

If  the  replication  does  shew  that  the  employment  of  the 
pilot  was  indeed  mere  matter  of  private  arrangement  be- 
tween the  parties,  that  the  owner  was  not  bound  to 
employ  a  pilot,  and  that  the  pilot  might  lawfully  have 
declined  to  take  charge  of  the  ship  when  called  on  by  the 
owner,  then  the  argument  of  the  plaintiff  might  be  well 
founded.  But  if,  under  the  circumstances,  the  owner  was 
bound  to  employ  a  pilot,  or  if  the  pilot,  when  called  on  by 
the  owner,  was  bound  to  take  charge  of  the  ship,  then  we 
thick  that  he  would  be  acting  under  and  in  pursuance 

VOL.  VI.  T  M.  w. 
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Exeh.  of  Pleat,  of  some  of  the  provisions  of  the  act,  and  that  the  owner 

.  ^^^'   .    is  entitled  to  the  indemnity  given  by  the  5Bth  section. 

LucBT  It  IB  clear  that,  in  the  present  case,  the  owner  need  not 

iNoaAH.      have  employed  a  pilot  at  all.  The  ship  is  stated  in  the  repli* 

cation  to  have  been  merely  in  the  act  of  being  removed 

fix>m  the  St.  Eatherine's  Dock,  where  she  had  discharged 

her  cargo,  to  a  repairing  dock,  which  brings  the  case  pre* 

cisely  within  the  exception  in  the  68rd  section. 

Bnt  we  think  that,  under  the  72nd  section,  the  pilot 
Was  bonnd,  when  called  on,  to  take  charge  of  the  ship,  for 
the  purpose  of  removing  her  to  the  dry  dock,  and,  conse- 
quently, that  he  was  in  charge  of  the  ship  under  the  pro- 
visions of  the  act. 

That  section  requires  any  pilot,  not  having  a  lawftil 
excuse,  to  take  charge  of  any  ship  toaniing  a  pilot,  when 
called  on  by  the  master  or  owner  so  to  do;  and  the  ques- 
tion is,  what  is  the  meaning  of  these  words,  any  ship  toanU 
inff  a  pilot?  If  they  mean  any  ship  being  bound  by  the 
provisions  of  the  act  to  take  a  pilot,  then,  inasmuch  as  the 
owner  or  master  was  certainly  not  bound,  under  the  cir- 
cumstances appearing  on  this  record,  to  take  a  pilot,  the 
72nd  section  would  not  apply.  But  we  think  this  is  not 
the  true  meaning  of  these  words,  and  that  they  must  be 
construed  to  mean  any  ship  the  master  or  ctoner  of  which 
thinks  fit  to  require  a  pilot. 

Had  the  act  contained  no  other  exemption  from  the  ob- 
ligation to  take  a  pilot,  except  that  contained  in  the  6Srd 
section,  there  might  have  been  no  great  difficulty  in  hold- 
ing that  the  words  toaniing  a  pilot,  in  the  72nd  section, 
meant /or  which  a  pilot  is  necessary  under  the  provisions  of 
the  act,  the  effect  of  which  construction  would  be  to  make 
the  obligation  on  the  master  to  take  a  pilot,  and  the  obli- 
gation of  the  pilot  to  serve,  co-extensive. 

But,  in  looking  to  the  act,  it  appears  there  are  other  very 
extensive  classes  of  cases,  in  which  the  masters  of  ships  are 
exempted  from  penalties  for  not  taking  a  pilot,  but  in  which. 
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nererthelesa^  it  is  impossible  to  beliefve  that  the  legislature  Bxeh.  rf  puom, 
did  not  mean  to  make  it  the  duty  of  the  pilot  to  serve  if 
esUedon. 

It  is  only  necessary  to  refer  to  section  59,  by  which  ''all 
British  registered  ships  coming  from  the  Baltic  or  North 
Sea  by  the  North  Channel,  all  ships  laden  with  stone  coming 
from  Qnemsey  or  Jersey/'  and  many  others,  are  exempted 
from  penalties  for  not  taking  a  pilot. 

So  also,  by  section  62,  masters  of  vessels  residing  at 
Dover,  and  being  also  part-owners,  are  exempted  from  the 
necessity  of  taking  a  pilot. 

Could  the  legislature  possibly  have  meant,  that  if  the 
master  of  a  trading  vessel  from  Archangel,  or  of  a  ship 
laden  with  stone  from  Jers^,  should,  on  arriving  within 
the  prescribed  limits,  have  need  of,  and  make  a  signal  for  a 
pilot,  (see  section  19),  that  a  licensed  pilot  should  be  at 
liberty  to  decline  to  take  her  in  charge,  oh  the  ground 
fliat  she  was  not  a  ship  toaniitiff  a  pilot  ?  It  is  moreover 
dear^  that  the  72nd  section  in  terms  imposes  on  the  pilot 
the  duty  of  taking  in  charge  any  ship  of  her  Majesty, 
when  required  by  the  o£Bcer  in  command  so  to  do,  and  yet 
the  86th  section  expressly  enacts,  that  no  ship  belonging 
to  her  Majesty  shall  be  bound  to  take  a  pilot;  from  aU 
whidi  it  iM  obvious,  that  the  words,  ''  wanting  a  pilot,'' 
cannot  be  confined  to  the  ships  for  which  the  statute 
makes  a  pilot  necessary.  The  correctness  of  this  view  of 
the  case  is  frirther  confirmed  by  the  25th  section  of  the 
act  and  the  schedules  to  which  it  refers,  the  effect  of  which 
IS  to  fix  the  particular  sum  to  be  demanded  by  a  pilot, 
when  engaged  in  this  very  duty  of  removing  a  ship  into 
a  dry  or  wet  dock;  and  it  is  not  probable  that  the  legisla- 
ture would  have  fixed  the  rate  of  payment,  if  the  service 
rendered' by  the  pilot  was  mere  matter  of  private  contract, 
and  that  which  he  might,  if  he  had  thought  fit,  have  de- 
dined  to  perform. 

Supposing  it,  then,  to  be  established,  as  we  think  it  is, 

Y  2 
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MxtA,  of  PUaa,  that  the  pilot,  when  called  on  by  the  owner,  was  bonnd  to 
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take  charge  of  the  ship^  for  the  purpose  of  removing  her 

from  the  St.  ICatherine's  Dock  to  the  dry  dock,  and  that  he 
was  bound  to  perform  this  service  at  the  rate  of  payment 
fixed  by  the  act,  we  think  he  certainly  was  acting  m  the 
charge  of  the  shtp^m  pursuance  of  some  of  the  provisions 
of  the  act,  namely,  the  provisions  contained  in  section  1%, 
which  obliged  him  to  take  the  ship  in  charge  when  re- 
quired so  to  do,  and  the  provisions  contained  in  section 
25,  and  the  schedules  which  precluded  him  firom  charging 
above  a  certain  sum  for  his  services.  And  as  the  55tk 
section  exempts  the  owner  from  responsibility  in  respect  of 
accidents  happening  by  reason  of  the  default  of  any  pilot, 
acting  under  or  in  pursuance  of  any  of  the  provisions  of  the 
act,  we  think  the  defendant  is  not  liable  to  answer  to  the 
plaintiff  for  the  injury  he  has  sustained. 

In  coming  to  this  conclusion,  we  do  not  impugn  any  of 
the  previous  decisions. 

In  M'Intosh  v.  Slade  (a),  the  ship  having  put  into  the 
London  docks,  but  not  having  broken  bulk  there,  was 
afterwards  removed  under  charge  of  a  pilot  to  a  quay 
higher  up  the  river,  for  the  purpose  of  there  discharging 
her  cargo,  and  while  she  was  in  the  act  of  being  so  r&* 
moved,  the  accident  occurred  through  the  default  of  the 
pilot.  On  the  part  of  the  plaintiff  it  was  there  contended, 
first,  that  under  the  circumstances  of  the  case,  the  master 
was  not  bound  to  take  a  pilot;  and,  secondly,  that  as  he 
was  not  bound  to  do  so,  he  could  not,  by  voluntarily  doing 
what  he  need  not  have  done,  bring  himself  within  the  pro- 
tection of  the  55th  section.  The  Court  decided,  that  under 
the  circumstances  of  that  case,  the  master  was  bound  to 
take  a  pilot,  so  that  the  other  question  did  not  arise. 

We  do  not  advert  particularly  to  the  other  cases  cited 
at  the  bar;  it  is  sufficient  to  say,  they  are  none  of 
them  inconsistent  with  our  decision  in  this  case.    It 

(a)  6  a  &  C.  657. 
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may,  indeed,  be  admitted,  that  in  many  of  the  cases,  Bmk.  of  fu^m, 
the  Judges,  in  giving  their  judgments,  refer  to  the  obliga- 
tion of  the  master  to  take  a  pilot,  as  the  ground  on  which 
his  irresponsibilitj  is  founded;  and  no  doubt  that  is  the 
foundation,  and  probably  the  only  foimdation,  on  which  it 
can  rest  independmitly  of  the  statutes ;  but  the  language  of 
the  exempting  clause  in  the  last  Pilot  Act  certainly  carries 
the  doctrine  further,  and  it  may  well  be  conceived  that  this 
extension  of  the  common  law  doctrine  was  not  accidental, 
but  intentionaL  The  object  of  the  legislature  in  estar 
bhshing  pilots,  has  been  to  secure,  as  fieur  as  possible,  pro- 
tection to  life  and  property,  by  supplying  a  class  of  men 
better  qualified  than  ordinary  mariners  to  take  charge  of 
ships  in  places  where,  from  local  causes,  navigation  is 
attended  with  more  than  common  difficulty.  To  effect 
diis  object,  it  has  in  general  been  made  the  duty  of  the 
master  of  every  ship,  on  arriving  at  any  of  the  places  in 
question,  to  take  a  pilot  on  board,  and  to  give  up  to  him 
the  navigation  of  the  vessel.  The  master,  however  well 
qualified  to  conduct  the  ship  himself,  is  bound  under  a 
penalty  in  a  great  measure  to  divest  himself  of  its  control, 
and  to  give  up  the  charge  to  the  pilot.  As  a  necessary 
consequence,  the  master  and  owners  are  exempted  from 
responsibility  for  acts  resulting  from  the  mismanagement 
of  the  pilot.  But  the  legislature  has  considered  that  there 
may  be  some  classes  of  cases,  in  which  the  presumption  of 
due  competency  on  the  part  of  the  master  is  so  great,  as  to 
make  it  safe  to  relieve  him  firom  the  obligation  of  taking  a 
pilot,  if  he  chooses  to  navigate  for  himself;  still,  however, 
making  it  the  duty  of  the  pilot  to  serve,  if  required  so  to 
do,  and  in  most  of  such  excepted  cases  preventing  the 
master  from  employing  any  person  other  than  a  licensed 
pilot,  if  he  does  not  undertake  the  navigation  himself. 
The  language  in  which  the  legislature  has  exempted  mas- 
ters or  owners  from  responsibility  on  account  of  accidents 
arising  from  the  fault  of  the  pilot,  is  certainly  compre- 
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£m».  0/  Pleat,  lienflive  enough  to  embrace  these  hitter  cases^  as  well  as 
1840  . 

those  in  which  the  taking  a  pilot  has  been  made  matter  of 

absolute  obligation ;  and  it  may  have  been  considered  de- 
sirable to  give  this  more  extended  exemption,  as  an  induce- 
ment to  take  a  pilot,  even  in  cases  where  such  a  course 
might,  perhaps,  be  safely  dispensed  with.  It  is  always  the 
interest  of  the  public,  that  the  ship  should  be  under  the 
control  of  a  pilot,  because  the  legislature  has  taken  what 
it  considers  due  security  for  his  competency;  and  there- 
fore, even  where  taking  a  pilot  is  optional  on  the  part  of 
the  master,  the  legislature  may  well  have  intended  to  en- 
courage his  employment,  by  extending,  according  to  our 
construction  of  the  55th  section,  the  benefit  of  exemption 
from  responsibility.  Whether,  however,  this  has  or  has 
not  been  intentional  on  the  part  of  the  legislature,  we 
think  the  extended  construction  must  prevail.  The  case 
before  us  is  clearly  within  the  words  of  the  exempting 
clause;  and  we  must  therefore  hold  it  to  be  within  its 
spirit  and  meaning,  unless  (which  is  not  the  case)  some 
manifest  inconvenience  or  inconsistency  should  result  from 
our  so  doingi 

For  these  reasons,  we  think  that  the  judgment  must  be 
for  the  defendant. 

Judgment  for  the  defendant.   . 


Donaldson  v.  Thompson. 
In  an  action  by  AsSUMPSIT.— The  declaration  stated,  that  the  defen- 
^^inst  aT       ^^^^'  ^^  ^^  ^®*  ^^  ^^y*  ^^^*  °^^®  ^  promissory  note 

maker  of  a  pro- 
missory note,  the  first  count  alleged  that  the  defendant  made  the  note,  payable  on  a  certain  day, 
that  he  delivered  the  note  to  the  payee,  and  promised  to  pay  the  same  according  to  the  tenor 
and  eifect  thereof;  that  default  was  made  in  payment  of  the  note  when  it  became  due,  whereby 
the  defendant  became  liable  to  pay  the  amount.  The  second  count  was  upon  an  account  stated, 
and  alleged  that  on  &c.  (a  day  long  subsequent  to  the  note  becoming  due)  the  defendant  became 
and  was  indebted  to  the  plaintiff  in  &c.,  on  an  account  then  stated  between  them ;  and  the  de- 
fendant afterwards,  to  wit,  on  the  day  and  year  aforesaid,  in  consideration  of  the  premises,  pro- 
mued  the  plaintiff  to  pay  him  the  said  several  sums  of  money  on  request : — Heldt  that  this  was 
an  action  on  a  promissory  note,  within  the  meaning  of  the  new  rules,  and  that  the  plea  of  non 
assumpsit  was  inadmissible. 
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in  writing,  and  thereby  promised  to  pay  to  one  Dorothy  ^^K  rf  PUm^ 
Critchley,  or  order,  £346,  by  instalments,  in  planner  fol-  -  j  ^  '  - 
lowing :  that  is  to  say,  the  sum  of  £\h,  part  thereof,  on  the  Donalmow 
1st  July,  1837 ;  the  sum  of  jS15,  further  part  thereof,  on  TBOMraon. 
the  Ist  July,  1838;  and  the  sum  of  £316,  the  residue 
thereof,  on  the  1st  of  July,  1839,  and  then  delivered  the 
said  note  to  the  said  D.  C,  and  promised  her  to  pay 
the  same  according  to  the  tenor  and  effect  thereof;  and 
the  said  D.  C.  then  indorsed  the  same  to  the  plaintiff; 
and  the  plaintiff  in  fact  saith,  that  afterwards,  to  wit, 
on  the  1st  of  July,  1839,  default  was  made  in  pay- 
ment of  the  said  sum  of  £316  in  the  said  promissory 
note  specified,  which  had  then  become  due  and  payable, 
whereby  and  according  to  the  tenor  and  effect  of  the 
said  note  and  of  the  said  indorsement,  the  said  defen- 
dant then  became  liable  to  pay  to  the  plaintiff  the  said 
sum  of  £316  in  the  said  note  specified,  and  which  so 
became  due  before  the  commencement  of  this  suit.  And 
whereas  also  the  defendant,  on  the  1st  of  December, 
1839,  became  and  was  indebted  to  the  plaintiff  in  £600, 
on  an  account  then  stated  between  them:  and  the  de- 
fendant afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, in  consideration  of  the  premises,  promised  the  plain- 
tiff to  pay  him  the  said  several  sums  of  money  on  request, 
yet  he  hath  disregarded  his  promises,  and  hath  not  paid 
the  said  several  monies  above  mentioned,  or  any  of  them, 
or  any  iiart  thereof. 

Plea.,  non  assumpsit. 

Special  demurrer,  assigning  for  cause,  that  by  the  new 
rules  of  H.  T.,  4  Will.  4,  Pleadings  in  particular  Actions— - 
AMianpeU  2,  the  plea  of  non  assumpsit,  in  all  actions  upon 
biUa  of  exchange  and  promissory  notes,  is  declared  to  be 
inadmissible,  and  the  plaintiff  hath  above  in  the  said  first 
count  declared  upon  a  cause  of  action  arising  upon  a  pro- 
missory note,  and  the  said  plea  purports  to  be  an  answer 
to  such  cause  of  action,  and  appears  on  the  face  of  it  to  be 
an  answer  to  the  whole  declaration. 
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EtefL  of  Pleas,      CromptoH  appeared  in  support  of  the  demurrer,  but  the 
^^^-     *  Court  caUed  on 

Cowling  to  support  the  plea. — ^This  is  not  an  action  on  a 
promissory  note,  within  the  meaning  of  the  new  rules, 
which  apply  only  to  actions  on  hills  or  notes  simpliciter, 
where  the  promise  to  pay  is  merely  the  promise  implied  hj 
law.  Here  the  promise  alleged  in  the  declaration  is  not 
the  ordinary  promise  to  pay  the  note  according  to  the 
tenor  and  effect ;  hut  that  long  after  the  note  had  become 
due,  and  after  default  had  been  made  in  the  payment,  the 
defendant  promised  to  pay  the  amount  of  it.  The  rule 
was  intended  to  prohibit  the  use  of  this  plea,  only  in  cases 
where  the  bill  or  note  is  the  sole  groimd  of  the  action,  and 
the  promise  relied  upon  is  the  promise  implied  by  law. 
Tlmmis  v.  Piatt  {a)  is  an  authority  to  that  effect.  It  was 
there  held,  that  if  an  executor  declares  on  a  bill  or  note  pay- 
able to  his  testator,  laying  a  promise  to  pay  himself,  such 
promise  may  be  denied  by  a  plea  of  non  assumpsit,  not- 
withstanding the  new  rules.  The  declaration  is  a  depart- 
ure from  the  forms  given  by  the  new  rules ;  and  having 
stated  a  promise  subsequent  to  the  note  becoming  due,  it 
must  be  presumed  that  the  plaintiff  seeks  to  recover  upon 
it,  and  not  upon  the  promise  implied  by  law  from  the  note 
itself,  and  therefore  the  plea  is  good. — ^The  Court  then 
called  upon 

Cromptan,  in  support  of  the  demurrer.  The  first  count 
of  the  declaration  is  in  the  form  given  by  the  rules  of  T.  T., 
1  Will.  4,  only  that  there  being  a  count  as  for  another 
cause  of  action,  one  promise  is  laid  at  the  end,  applicable  to 
both  counts.  [Parke,  B. — ^The  objection  is,  that  you  allege 
a  promise  on  a  different  day.]  That  would  only  be  groimd 
of  special  demurrer.  [Parke,  B. — ^If  they  had  demurred 
specially,  you  might  have  said  that  you  meant  to  rely  upon 
an  express  promise  on  a  subsequent  day.]  It  is  unneces- 
sary, in  an  action  on  a  promissory  note,  to  allege  any  pro- 
(a)  2  M  &  W«  720. 
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imse  at  aD^  as  the  promise  is  implied  by  law.    The  daj  EsdL  rf  PUn^ 
stated  in  the  second  oonnt  is  immaterial,  and  means  any    ^  ^^*  ^ 
day  the  party  pleases.    It  wonld  be  sufficient  for  the  plain-    Donaldbon 
tiff  at  the  trial  to  produce  and  prove  the  note,  and  then  it     Thompion. 
would  appear  that  it  was  made  by  the  defendant,  and  that 
it  was  due,  which  would  entitle  the  plaintiff  to  recover  the 
amount  of  it.    That  shews  that  the  declaration  is  on  a 
promise  implied  by  law,  and  that  the  day  is  immaterial. 
The  plea  is  intended  as  a  traverse  of  the  making  of  the 
note,  which  the  new  rules  have  prohibited  from  being  done 
by  the  plea  of  non  assumpsit,  and  such  plea  is  therefore 
inadmissible. 

CknaHnff,  contra. — ^This  form  of  declaration  is  not  in  ac- 
cordance with  the  new  rules.  The  promise  alleged  in  the 
form  there  given,  in  an  action  by  the  indorsee  against  the 
maker,  is  a  promise  to  pay  according  to  the  tenor  and 
effect  of  the  note ;  but  that  is  not  the  promise  here  laid, 
but  a  totally  different  one,  namely,  a  promise  to  pay  on 
a  day  subsequent  to  the  note  becoming  due.  K  it  be 
otherwise,  and  there  be  also  the  implied  promise  to  pay 
according  to  the  tenor  and  effect,  then  there  are  two  pro- 
mises relating  to  the  same  cause  of  action. 

Pabkb,  B. — ^This  is  an  action  by  the  indorsee  against 
the  maker  of  a  promissory  note;  and  on  referring  to 
Bayley  on  Bills  (a),  I  find  it  is  unnecessary  to  allege  any 
promise,  as  the  promise  is  always  implied  by  law.  If  the 
cause  had  gone  to  trial,  it  would  not  have  been  neces- 
sary foil  the  plaintiff  to  prove  anything  but  the  note 
itself,  in  order  to  support  the  issue  raised  on  this  plea. 
The  plea  is  therefore  clearly  inadmissible  since  the  new 
rules. 

The  rest  of  the  Court  concurred. 

Judgment  for  the  plaintiff. 

(a)  P.  408;  referring  to  Wegenlofe  v.  Keen,  1  Stra.  214.  Sm 
Grifiih  ▼.  Eoj^ouffh,  2  M.  &  W.  734. 
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Exch.  of  PUas, 
1840. 

Doe  d.  Payne  v.  The  Bristol  and  Exeter  Bail- 
way  Company. 

The  Bristol  and  x!i  JECTMENT  to  recover  a  piece  of  land  in  the  parisli  of 
A"T&f  ""'^  UphiU,  in  the  connty  of  Somerset.    At  the  trial  before 

Will.4,c.xxxvi, 

s.  25,  enabled  the  Company,  in  case  (Inter  alia)  any  person  whose  lands  should  be  required  for 
the  purposes  of  the  act,  should,  for  twenty-one  days  after  notice  in  writing  given  to  him,  neg- 
lect or  refuse  to  treat,  or  should  not  agree  with  the  Company  for  the  sale  of  his  interest,  to 
issue  a  warrant  under  their  common  seal,  or  under  the  hands  of  three  at  least  of  the  directora, 
to  the  sheriff  of  the  county  in  which  the  lands  should  be,  commanding  him  to  summon  and  re- 
turn a  jury,  who  should  inquire  of,  assess,  and  give  a  verdict  for  the  amount  of  money  to  be  paid 
for  the  purchase  of  such  lands,  and  for  compensation  for  damage  thereto :  and  that  the  sheriiF 
should  accordingly  give  judgment  for  such  purchase-money,  &c.,  which  should  be  binding  and 
conclusive  upon  all  persons  ;  fourteen  days'  notice  being  given  of  the  time  and  place  of  the  in* 
quiry.  A  subsequent  clause  of  the  act  (s.  242)  enacted,  that  the  whole  of  the  sum  therein 
mentioned  as  the  probable  expenses  of  making  the  railway,  &c.,  should  be  subscribed  for  before 
any  of  the  powers  given  by  the  act  in  relation  to  the  compulsory  taking  of  land  for  the  purposes 
of  the  railway,  should  be  put  in  force. 

An  inquisition  taken  under  s.  25,  recited  that  notice  had  been  given  to  the  party  thai  his  lands 
were  required  by  the  Company  for  the  purposes  of  the  act,  and  that  he  had  not  within  twenty- 
one  days  afterwards  agreed  with  the  Company  fur  the  sale  of  them  ;  and  also  that  fourteen  daya' 
notice  had  been  given  of  the  time  and  place  of  the  inquiry  before  the  sheriff: — Htid,  in 
ejectment  by  this  party  against  the  Company  for  these  lands,  subsequently  taken  by  them  under 
the  act,  that  the  inquisition  was  sufficient  in  form,  and  that  it  need  not  set  forth  that  the  whole 
capital  had  been  subscribed;  but  that  if  this  were  the  fact,  it  should  come  by  way  of  answer  from 
the  plaintiff. 

The  57th  section  of  the  act  enacted,  that  the  lands  to  be  taken  for  the  Hns  of  the  railway 
should  not  exceed  twenty- two  yards  in  breadth,  except  where  a  greater  breadth  should  be  neces- 
sary for  waiting  places,  embankments,  cuttings,  &c.  ftc  :  and  the  59th  section  provided,  that 
the  Company,  in  making  the  railway  and  other  works,  should  not  deviate  from  the  line  delineated 
on  the  plan  deposited  with  the  clerk  of  the  peace  in  pursuance  of  the  act,  with  or  without  consent 
of  the  owners  or  occupiers  of  the  lands,  more  than  100  yards,  and  that  no  deviation  should  cx- 
Und  into  the  land*  or  property  of  any  person  not  mentioned  in  the  book  of  reference  to  the  plan, 
unless  omitted  by  mistake :  and  the  Company  were  empowered  to  make  such  deviations  in  the 
eection  as  might  be  necessary  in  consequence  thereof; — Held,  that  this  section  only  prohibited 
the  Company  from  making  the  substituted  line  of  the  railway  iteelfnX  agreater  distance  than  100 
yards  from  the  line  delineated  in  the  plan ;  but  that  it  did  not  prevent  them  firom  taking  lands 
at  a  greater  distance  from  it  than  the  100  yards,  for  the  purpose  of  embankments,  cuttings,  &c: 
the  intention  of  the  act  being  to  give  the  Company  the  same  incidental  powers  with  respect  to 
the  deviated  line,  as  they  had  with  respect  to  the  original  line. 

Held,  also,  that  a  party  whose  lands  were  so  taken  could  not  object  that  the  Company  had 
taken,  for  the  same  purpose,  lands  of  another  person  not  mentioned  in  the  book  of  reference. 

The  47th  section  of  the  act  enabled  the  Company,  on  payment  of  such  sum  as  thouUt  Aoiw 
been  awarded  by  the  jury  to  the  party,  or,  in  case  (inter  alia)  he  should  refuse  or  neglect  to 
convey  the  lands,  on  payment  of  it  into  the  Bank  of  England,  in  the  name  and  with  the  privity 
of  the  Accountant- General  of  the  Court  of  Exchequer,  to  the  credit  of  the  party,  subject  to  the 
order  of  the  Court,  to  enter  upon  and  take  the  lands.  By  the  257th  section,  the  compulsory  powers 
of  the  act  were  limited  to  the  period  of  two  years  after  the  passing  of  the  act ;  which  expired  on 
the  19th  of  May,  1838.  By  a  subsequent  act,  1  Vict.  c.  xxvi,  (which  received  the  royal  assent 
I2th  June,  1838),  s.  1,  all  the  powers  and  clauses  of  the  former  act  were  to  extend  to  the  works, 
&c.,  to  be  done  under  that  act,  as  if  repeated  and  re-enacted  in  it.  S.  2  repealed  s.  47  of  the 
former  act.  S.  12  revived  the  time  limited  by  the  former  act  for  taking  and  using  lands,  and 
extended  and  enlarged  it  for  three  years  from  the  expiration  of  the  two  years  mentioned  in  the 
former  act :  and  s.  14  enacted,  that  upon  payment  of  such  stuns  as  ehould  have  been  awarded  by 
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Erstine,  J.,  at  the  last  Somersetshire  Assises,  it  appeared  Etek.  rf  Pitas, 
that,  in  the  month  of  June,  1839,  the  plaintiff  being  in 
possession  of  the  land  in  question,  the  defendants  took 
possession  of  it  under  the  compulsory  powers  of  their  act 
of  Parliament,  6  &  7  Will.  4,  c.  xxxvi,  fenced  it  off,  and 
exdnded  the  plaintiff  from  the  occupation  of  it.  The 
defendants  put  in  a  warrant  to  the  sheriff  of  Somerset- 
shire, signed  by  three  directors  of  the  Company,  pur- 
suant to  the  25th  section  of  the  act,  to  summon  a  jury, 
and  hold  an  inquisition,  to  assess  the  purchase-money  to 
be  paid  to  the  plaintiff  for  the  land  in  question,  the  plain- 
tiff having  refused  to  treat  with  the  Compaay  for  the  sale 
of  his  interest  therein.  They  then  put  in  the  inquisition 
itself;  of  which  the  following  is  a  copy : — 

''An  inquisition  indented,  taken  pursuant  to  the  act 
hereixuifter  mentioned,  at  Sec.,  on  the  27th  day  of  Novem- 
ber,  in  the  Ist  year  &c.,  before  me,  Alexander  Adair, 
Esq.,  sheriff  of  the  county  aforesaid,  by  virtue  of  a  certain 
warrant  hereunto  annexed,  under  the  hands  and  seals 
of  James  Brown,  James  Gibbs,  and  William  Morgan, 
being  three  of  the  directors  of  the  Bristol  and  Exeter 
Bailway  Company,  established  and  incorporated  by  an 
act  of  Parliament  passed  &c.,  on  the  oath  of  Christopher 
Gtoorge,  &c.,  good  and  lawful  men  of  my  said  county, 
qualified,  according  to  the  laws  of  this  realm,  to  serve  on 
juries  in  her  Majesty's  Courts  of  Record  at  Westminster, 
notice  in  writing  having  been  lieretofore  duly  given  to  Charles 
Henry  Payne ,  by  or  on  behaif  of  the  said  Company,  according 
to  the  said  act,  that  the  lands,  hereditaments,  and  pre- 
mises hereinafter  mentioned  were  required  by  the  said 


the  jury  into  the  Bank  of  England,  as  in  the  recited  act  directed,  the  Company  should  have 
power  to  enter  &c.,  [re-enacting  s.  47  in  terms]. 

An  inquisition  was  talcen  under  the  6  &  7  Will.  4,  within  the  two  years  limited  by  that  act. 
On  the  11th  of  June,  1838,  the  Company  obtained  an  order  of  the  Court  of  Exchequer  for  pay- 
ment of  the  purchase-money  into  the  Bank;  and  on  the  21st  they  paid  it  in  accordingly,  the 
piaintiff  not  having  in  the  meantime  offered  to  convey : — Heid,  that  these  proceedings  were  war- 
ranted by  the  1  Vict  c.  xxvi,  s.  14,  and  might  be  founded  on  the  inquisition  taken  under  the 
fonner  acL 
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Exeh.  ef  PteoM,  Company  for  the  purposes  of  the  said  act^  and  the  said 

>     ^'  ^    C.  H.  Payne  not  havings  within  the  space  of  twenty-one 

Doe         days  and  more  after  the  giving  of  such  notice^  agreed  with 

Patne       the  said  Company  for  the  sale^  conveyance^  or  release  of 

Tbe  Bristol   ^^^  ^^^  lands^  hereditaments,  and  premises,  or  of  his  estate 

AMD  Exeter   m^^  interest  therein:  and  notice  in  writing  of  the  time  and 
Railway  Co.  '  ° 

place  at  which  the  jury  were  required  to  be  returned^ 

having  been  duly  given  fourteen  days  and  more  before 
the  said  27th  day  of  November,  which  said  C.  George^ 
&c.,  being  sworn  to  inquire  of  and  concerning  the  matters 
mentioned  in  the  said  warrant,  and  thereby  directed  to 
be  inquired  of,  assessed,  and  ascertained  by  them  in  man- 
ner therein  mentioned;  and  the  said  Company,  by  their 
counsel,  having,  at  the  time  and  place  aforesaid,  appeared 
before  me  and  the  said  jurors,  and  having  adduced 
evidence  before  me  and  the  said  jurors  touching  the 
matter  in  question;  and  the  said  C.  H.  Payne,  in  the 
said  warrant  named,  having  also  appeared,  but  having  de- 
clined to  adduce  any  evidence,  or  otherwise  to  take  part 
in  the  proceedings  then  and  there  had  before  me  and  the 
said  jurors:  the  said  jurors  on  their  oath  aforesaid  say, 
that  they  do  assess  and  give  a  verdict  for  the  sum  of 
98/.  10^.,  to  be  paid  to  the  said  C.  H.  Payne  for  the  pur- 
chase of  the  estate,  right,  title,  and  interest  of  the  said 
C.  H.  Payne  of  and  in  certain  arable  and  pasture  ground, 
portions  of  certain  lands  and  premises,  containing  in  the 
whole,  by  admeasurement,  la.  Ir.  -12p.,  little  more  or  less, 
being  parts  of  three  certain  pieces  or  parcels  of  land,  situate 
and  being  in  the  parish  of  Uphill,  in  the  said  county  of 
Somerset,  distinguished  in  the  map  or  plan,  and  book  of 
reference,  deposited  in  the  office  of  the  clerk  of  the  peace  of 
the  said  county,  and  referred  to  by  the  said  act,  by  the 
numbers  15,  34,  and  39,  as  regards  lands  in  the  said  parish 
of  Uphill;  and  of  all  clay,  stone,  mines,  and  minerals,  under 
the  same,  necessary  to  be  dug  or  carried  away,  or  used  for 
the  purposes  of  the  said  act,  and  found  not  deeper  than 
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tlie  line  of  the  section  in  the  said  act  mentioned  and  re-  Btek.  of  pum, 
ferred  to,  and  in  the  said  warrant  mentioned,  about  to  be     ^    ^'   . 
taken  and  nsed  in  execution  of  certain  of  the  powers         Doc 
granted  by  the  said  act:  and  the  said  jurors  do  in  like        Patne 
manner  assess  and  give  a  verdict  for  the  further  sum  of   theBrhtol 

£5S,  to  be  paid  to  the  said  C.  H.  Payne  by  the  said  Com-    and  Exbtbe 
11  1  i*        .  i»      .  Railway  C<^ 

pany,  as  well  by  way  of  satisfaction,  recompense,  or  com- 
pensation for  the  damages  which  have,  before  the  said 
27th  day  of  Norember,  been  done  to  or  sustained  by  the 
said  C.  H.  Payne,  by  reason  of  the  execution  of  any  of  the 
works  by  the  said  act  authorized,  as  for  the  damage  to  be 
by  ^the  said  C.  H.  Payne  sustained  by  reason  of  the  sever- 
ing or  dividing  the  lands  aforesaid :  and  I  the  said  sheriff 
do  hereby,  pursuant  to  the  said  act,  adjudge  and  Order 
the  several  sums  of  98^.  10«.  and  68/.,  making  together 
the  sum  of  156/.  10s.,  to  be  paid  by  the  said  Company  to 
the  said  C.  H.  Payne.    In  witness,  &c.'' 

The  defendants  then  put  in  an  order,  dated  12th  June, 
1838,  for  payment  of  the  purchase-money  into  the  Bank  g£ 
England,  pursuant  to  the  42nd  section  of  the  act,  applica- 
tion having  been  on  that  day  made  to  the  Court  of  Ex- 
chequer for  that  purpose ;  and  proved  that  on  the  21st  of 
June  the  sum  of  156/.  IQs,,  the  amount  awarded  to  the 
plaintiff  by  the  jury,  was  accordingly  paid  by  them  into  the 
Bank,  to  be  placed  to  the  account  of  the  Accountant- 
General  of  this  Court,  to  the  credit  of  the  plaintiff.  The 
engineers  of  the  defendants  proved,  that,  in  the  language 
and  understanding  of  scientific  men,  the  centre  of  the 
railway  was  the  middle  point  between  the  two  outside 
rails;  and  it  was  admitted  that  the  centre,  so  defined,  wai^ 
at  the  place  in  question,  only  99  yards  distant  from  the  line 
of  the  railway  laid  down  on  the  plan  deposited  with  the 
derk  of  the  peace,  pursuant  to  the  act  of  Parliament ;  and 
that  the  eastern  or  extreme  boundary  of  the  land.  No.  84 
on  the  plan,  taken  by  the  Company  from  the  plaintiff, 
was  125  yards  distant  from  the  line  on  the  plan  deposited* 
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Exek.  of  PUiu,  with  the  clerk  of  the  peace.    That  portion  of  the  land 
^  '   ^     which  was  more  than  100  yards  from  the  line  on  the 

plan,  was  nsed  for  the  purpose  of  maldng  a  slope  to  an 
embankment.  It  appeared  also,  that,  in  making  this  devi- 
ation, the  Company  had  taken  part  of  a  field  called  Tyn- 
ings,  the  property  of  a  Mr.  Kniveton,  not  mentioned  in 
the  plan  deposited  with  the  clerk  of  the  peace,  or  in  the 
books  of  reference  thereto. 

It  was  objected  on  the  part  of  the  plaintiff,  first,  that 
the  inquisition  was  void,  for  not  setting  out  all  the  preli- 
minary proceedings  necessary  by  the  act  of  Parliament  to 
enable  the  Company  to  put  in  force  the  powers  thereby 
given  for  the  compulsory  taking  of  lands ;  and  particularly 
that  the  whole  capital  had  been  previously  subscribed,  as 
required  by  s.  242.  Secondly,  that  the  Company  had  no 
right  to  enter  upon  the  land  in  question  at  all,  inasmuch 
as  it  was  above  100  yards  distant  from  the  line  of  the  rail- 
way as  delineated  on  the  parfiamentary  plan,  whereas  the 
power  of  the  company  under  the  act,  to  deviate  from  that 
line,  did  not  extend  to  a  greater  distance  than  100  yards^ 
(s.  59).  Thirdly,  that  by  the  257th  section  of  the  act,  the 
powers  of  the  Company  to  take  lands  for  the  purpose  of 
the  railway  ceased,  (except  by  consent  of  the  owners)^ 
at  the  expiration  of  two  years  from  the  passing  of  the  act^ 
viz.  on  the  19th  of  May,  1888 ;  and  that  although  by  the  act 
of  1  Vict.  c.  xxvi,  (which  received  the  royal  assent  on  the 
11th  of  June,  1838),  the  powers  of  the  former  act  were  ex- 
tended to  things  to  be  done  under  that  act,  as  if  it  were 
thereby  re-enacted,  yet  an  inquisition  taken  under  the  for- 
mer act,  the  powers  of  which  had  altogether  ceased,  could 
not  be  made  the  foundation  of  compulsory  proceedings 
under  the  latter;  or  that  if  it  could,  the  14th  section  of  the 
latter  act  only  enabled  the  Company  to  pay  the  purchase- 
money  into  the  Bank  of  England,  on  the  neglect  or  refusal 
of  the  owner  of  the  land  to  make  a  good  title  after  the  passing 
of  that  act ;  and  it  could  not  be  said  that  between  the  12th 
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of  June^  when  the  order  was  made  for  paying  in  the  pur- 
ehase-money  awarded  to  the  plaintiff^  and  the  21st,  when 
it  was  paid  in,  there  could  be  any  such  neglect  or  refusal. 
Pourthly,  that  the  proceedings  were  void  by  reason  of  the 
Company  having,  in  making  the  deviation  in  question, 
passed  through  lands  not  mentioned  in  the  books  of  refer- 
ence, and  having  so  departed  from  the  parliamentary  line 
€i  the  railway.  The  learned  Judge  intimated  an  opi- 
nion in  fiivour  of  the  defendants  on  all  these  points,  and 
directed  a  verdict  for  them,  giving  the  plaintiff  leave  to 
move  to  enter  a  verdict  for  him,  if  the  Court  should  be  of 
opinion,  that,  on  the  tacts  above  stated,  he  was  entitled 
to  a  verdict.  Erie,  in  Michaelmas  Term  last,  obtained  a 
rule  accordingly.  As  to  the  first  point,  he  cited  12.  v. 
Baffshaw{a),  E.  v.  Wilson  {b),  Reg,  v.  SouthHoUand Drain-- 
age  Committee  {c),  and  Reg.  v.  Trustees  of  Swansea  Har» 
bowr{d). 

Butt  and  Montagu  Smith   (with  whom  was  Bompas, 
Serjt.)   now  shewed  cause  (e).    First,   the  inquisition  is 
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(fl)  7T.R.368. 

(h)  3  AdoL  &  EU.  817;  5  Nev. 
k  M.  164. 

(c)  8  Add.  &  £11.436;  1  Per. 
&  D.  79. 

(<0  8  Adol.  &  EH.  439;  1  P.  & 
D.  512. 

(e)  The  following  are  the  clauses 
of  the  acts  of  Parliament  which 
were  quoted  in  the  course  of  the 
argument,  and  which  are  material 
to  the  case : — 

6  &  7  Will.  4,  c  xxxvL— Sect.  6. 
It  shall  he  lawful  for  the  said  com- 
pany, and  they  are  hereby  empow- 
ered, to  make  and  maintain  the 
rsilway  and  hranch  railways  here*- 
inafter  mentioned,  with  all  proper 
works  and  conyeniences  connected 
therewith,  in  the  line  or  course, 


and  upon,  across,  under,  or  over 
the  lands  delineated  on  the  plan, 
and  described  in  the  book  of  refers 
ence  deposited  with  the  respective 
clerks  of  the  peace  for  the  counties 
of  Somerset  and  Devon,  and  for 
the  city  and  county  of  the  city  of 
Bristol,  and  the  city  and  county  of 
the  city  of  Exeter,  save  as  herein- 
after mentioned;  that  is  to  say 
[describing  the  line]. 

Sect.  6.  And  whereas  maps  or 
plans  and  sections,  describing  the 
line  of  the  said  railway,  and  the 
lands  upon  or  through  which  the 
said  railway  is  intended  to  be  car- 
ried or  made,  together  with  books 
of  reference  thereto,  containing 
lists  of  the  names  of  the  owners  or 
reputed  owners  and  occupiers  of 
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good.    It  sufficiently  states  the  notice  to  the  plaintiff  that 
his  land  was  required  for  the  purposes  of  the  act^  and  his 


•uch  lands,  have  been  deposited 
with  the  clerks  of  the  peace  for  the 
counties  of  Somerset  and  Devon, 
and  for  the  city  and  county  of  the 
city  of  Bristol,  and  the  city  and 
county  of  the  city  of  Exeter,  be  it 
therefore  enacted,  that  the  said 
maps  or  plans,  sections,  and  books 
of  reference  so  deposited,  shall 
remain  with  and  be  kept  by  the 
said  clerks  of  the  peace  respects 
iyely;  and  all  persons  interested  in 
any  manner  in  such  lands  shall 
have  liberty,  at  all  reasonable  times, 
to  inspect  and  to  make  extracts 
from  or  copies  of  the  said  maps  or 
plans,  sections,  and  books  of  refer- 
ence respectively,  paying  to  the 
clerk  of  the  peace  in  whose  custo- 
dy the  map  or  plan,  section,  or 
book  of  reference  so  inspected  or 
referred  to  may  be,  for  every  in- 
spection, the  sum  of  one  shilling, 
and  for  copies  or  extracts  from  the 
said  books  of  reference,  after  the 
rate  of  sixpence  for  every  100 
words;  and  the  said  maps  or  plans, 
sections,  and  books  of  reference, 
or  true  copies  thereof,  or  of  so  much 
thereof  respectively  as  shall  relate 
to  any  matter  which  may  be  in 
question,  certified  by  the  said  clerks 
of  the  peace,  or  one  of  them,  shall 
be,  and  are  hereby  declared  to  be, 
good  evidence  in  all  courts  of  law 
or  elsewhere. 

Sect  8.  For  the  purposes  and 
subject  to  the  provisions  and  re- 
strictions of  this  act,  the  said  com- 
pany, their  agents  and  workmen, 
and  all  other  persons  by  them  au- 
Ihorixed,  are  hereby  empowered  to 


enter  into  and  upon  the  lands  of 
any  person  or  corporation  whatso- 
ever, and  to  survey  and  take  levels 
of  the  same  or  any  part  thereof,  and 
to  set  out  and  appropriate  for  the 
puiposes  of  this  act  such  parts  as 
they  are  by  this  act  empowered  to 
take  or  use,  and  in  or  upon  such 
lands  to  bore,  dig,  embank,  and 
sough,  and  to  remove  or  lay,  and 
also  to  use,  work,  and  manufacture 
any  earth,  stone,  rubbish,  trees, 
gravel,  or  sand,  or  any  other  mate- 
rials or  things  which  may  be  dug  or 
obtained  therein,  or  otherwise  in  the 
execution  of  any  of  the  powers 
of  this  act,  and  which  may  be  pro- 
per or  necessary  for  the  making, 
maintaining,  altering,  repairing,  or 
using  the  said  railway  or  other 
works  by  this  act  authorized,  or 
which  may  obstruct  the  making, 
maintaining,  altering,  repairing,  or 
using  the  same  respectively,  accord- 
ing to  the  true  intent  and  meaning 
of  this  act;  and  also  for  the  pur- 
poses and  according  to  the  provi- 
sions and  restrictions  of  tlus  act,  to 
make  or  construct  in,  upon,  across^ 
under,  or  over  the  said  railway  or 
other  works,  or  in,  upon,  across, 
under,  or  over  any  lands,  streets, 
hiUs,  valleys,  roads,  rail-roads,  tram- 
roads,  rivers,  canals,  brooks,stream% 
or  other  waters,  such  inclined 
planes,  tunnels,  embankments^  aque- 
ducts,bridges,  whether  temporary  or 
permanent,  roads,  ways,  passage^ 
conduits,  drains,  piers,  arches,  ml- 
tingt^  and  fences ;  and  also  to  erect 
and  construct  such  houses,  wharfi^ 
waiehouses,   toll-houses,   landing- 
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Tcifiisal  to  treat  within  twenty-one  days :  that  is  all  which  Arc*.  ^  p/#m, 
is  rendered  necessary  by  the  25th  section^  as  preliminary 


places,  engines,  and  other  buildings, 
machinery,  apparatus,  and  other 
works  and  conveniences,  as  the 
said  company  shall  ihink  proper, 
&c.  &c.;  and  to  do  and  execute  all 
other  matters  and  things  necessary 
or  convenient  for  making,  main- 
taining, altering  or  repairing,  and 
using  the  said  railway  and  other 
works  by  this  act  authorized;  they, 
the  said  company,  their  agents 
and  workmen,  doing  as  little  da- 
mage as  may  be  in  the  execution  of 
the  several  powers  to  them  hereby 
granted,  and  the  said  company 
making. full  satisfaction,  in  manner 
hereinafter  mentioned,  to  all  persons 
and  corporations  interested  in  any 
lands  which  shall  be  taken,  used, 
or  injured,  for  all  damages  to  be  by 
them  sustained  in  or  by  reason  of 
the  execution  of  all  or  any  of 
the  powers  hereby  granted;  and 
this  act  shall  be  sufiScient  to  indem- 
nify the  said  company,  and  all 
other  persons,  for  what  they  shall 
do  by  virtue  of  the  powers  hereby 
granted,  subject  nevertheless  to 
such  provisions  and  restrictions  as 
are  hereinafter  mentioned  and  con- 
tained. 

Sect.  25.  And  for  settling  all 
differences  which  may  arise  be- 
tween the  said  company  and  the  se- 
veral owners  and  occupiers  of,  or 
persons  interested  in,  any  lands 
which  shall  or  may  be  taken,  used, 
damaged,  or  injuriously  affected  by 
the  execution  of  any  of  the  powers 
hereby  granted;  be  it  furiher 
enacted,  that  if  any  person,  cor- 
poratioii,  or  trustee,  so  interested 

VOL.  VI. 


or  entitled,  and  capacitated  to  sell, 
agree,  convey,  or  release  as  afore- 
said, or  any  other  person,  shall  not 
agree  with  the  said  company  as  to 
the  amount  of  such  purchase-money 
or  satisfaction,  recompense,  or  other 
compensation  as  aforesaid;  or  if 
any  of  the  parties  entitled  to  re- 
ceive such  purchase-money,  satis- 
faction, recompense,  or  other  com- ' 
pensation  as  aforesaid,  shall  refuse 
to  accept  such  purchase-money,  &c., 
as  shall  be  offered  by  the  said  com- 
pany, and  shall  give  notice  thereof 
in  writing  to  the  said  company 
within  21  days  next  after  such  offer 
shall  have  been  made,  and  the  party 
giving  such  notice  shall  therein  re- 
quest that  the  matter  in  dispute 
may  be  submitted  to  the  determina- 
tion of  a  jury ;  or  if  any  of  such  par- 
ties as  aforesaid  shall,  for  the  space 
of  21  days  next  after  notice  in  writ- 
ing shall  have  been  given  to  the 
derk,  agent,  or  principal  officer  of 
any  such  corporation,  or  to  any  of 
such  trustees  or  persons  respect- 
ively, or  left  at  his  last  or  usual 
place  of  abode,  or  with  the  tenant 
or  occupier  of  any  lands  required 
for  the  purposes  of  this  act,  neglect 
or  refuse  to  treat,  or  shaU  not  agree 
with  the  Maid  company  for  the  sale, 
conveyance,  and  release  of  their 
respective  estates  or  interests,  or  the 
respective  estates  or  interests  which 
they  respectively  are  hereby  capa- 
citated to  convey  therein;  or  shall 
by  reason  of  absence  be  prevented 
from  treating,  or  shall  by  reason  of 
any  impediment  or  disability,  whe- 
ther provided  for  by  this  act  or 
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not,  be  incapable  of  making  such 
agreement,  conveyance,  or  release, 
as  shall  be  necessary  or  expedient  for 
enabling  the  said  company  to  take 
and  use  such  lands,  or  to  proceed  in 
making  the  said  railway  and  other 
the  works  aforesaid ;  or  shall  not  dis^ 
dose  and  prove  the  state  of  the  title 
to  the  premises  of  which  they  re- 
spectively may  be  in  possession,  or  of 
the  share,  interest,  or  charge,  which 
they  may  claim  to  be  entitled  unto 
or  interested  in,  in  case  they  shall 
be  required  to  do  so  by  the  said 
company;  or  in  any  other  case 
where  agreement  for  compensation 
for  damages  incurred  in  the  execu- 
tion of  this  act,  or  for  the  purchase 
of  lands  required  for  the  purposes 
of  this  act,  cannot  be  made  ;  then 
and  in  eveiy  such  case  the  said 
company  shaU,  and  they  are  hereby 
required,  from  time  to  time  to  issue 
a  warrant,  either  under  their  com- 
mon seal  or  under  the  hands  and 
seals  of  three  at  least  of  the  direc- 
tors of  the  said  company,  to  the 
sheriff  of  the  county  in  which  the 
lands  in  question  shall  be  situate, 
or  the  matter  in  dispute  shall  arise, 
or  in  case  such  sheriff,  or  his  under- 
sheriff,  shall  be  one  of  the  said  com- 
pany, or  enjoy  any  office  of  trust  or 
profit  under  them,  or  shall  be  in 
anyways  interested  in  the  matter  in 
question,  then  to  any  of  the  coro- 
ners of  such  county  not  interested 
as  aforesaid,  or  if  all  the  coroners 
shall  be  so  interested  then  to  some 
person  then  living  in  the  county 
and  free  from  personal  disability, 
who  shall  have  filled  the  office  of 


sheriff  or  coroner  in  the  said  coimty, 
and  not  be  interested  as  aforesaid, 
(a  person  having  more  recently 
served  either  office,  being  always 
preferred),  commanding  such  she- 
riff, coroner,  or  other  person,  to 
impanel,  summon,  and  return, 
and  the  sheriff,  coroner,  or  other 
person  is  hereby  accordingly  em- 
powered and  required  to  impanel, 
summon,  and  return,  a  jury  of  at 
least  twenty-four  sufficient  and  in- 
different men,  qualified  according 
to  ihe  laws  of  this  realm  to  be  re- 
turned for  trials  of  issues  in  his 
Majesty's  courts  of  record  at  Weat^ 
minster;  and  the  persons  so  to 
be  impanelled,  summoned,  and 
returned,  are  hereby  required  to 
appear  before  the  said  sheriff 
under«heriff,  coroner,  or  other 
person,  at  such  time  and  place 
as  in  such  warrant  shall  be  ap- 
pointed, and  to  attend  firom  day  to 
day  until  duly  discharged;  and 
out  of  such  persons  to  be  impan- 
elled, summoned,  and  returned,  a 
jury  of  twelve  men  shall  be  drawn 
by  the  said  sheriff,  &c.,  or  by  some 
person  to  be  by  them  respectively 
appointed,  in  such  manner  as  juries 
for  trials  of  issues  joined  in  his  Ma- 
jesty's courts  of  record  at  West- 
minster are  by  law  directed  to  be 
drawn,  &c.  &c.;  and  the  said  she- 
riff, &c.,  is  hereby  empowered  and 
required,  on  request  in  writing  by 
either  party,  to  sunsmon  before  him 
all  persons  who  shall  be  thought 
necessary  to  be  examined  as  wit^ 
nesses,  touching  the  matters  in 
question,    and  may  authorize  or 
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tition  all  that  was  necessary  to  give  the  directors  authority  s^eeh,  of  p/m#, 
to  issue  the  order.    All  the  proceedings  taken  together 
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Older  die  Mid  j«ury,  or  any  six  or 
more  of  them,  to  view  the  place  or 
matter  in  controveny;  and  toek 
jmy  shall,  upon  their  oaths,  or 
beiog  qfuakers  upon  their  affirma- 
tioas,  (which  oaths  and  affirma- 
tioos,  as  well  as  the  oaths  and  af- 
irmations  of  all  such  persons  as 
shall  he  called  upon  to  give  evi- 
denee,  the  said  sherifl^  &c.,  is  here- 
by empowered  and  required  to  ad- 
minister), inquire  of  and  assess  and 
give  a  Terdict  for  die  sum  of  money 
lobe  paid  for  the  purchase  of  such 
lands,  except  for  such  interest 
therein  as  shall  have  been  of  right 
purchased  by  the  said  company 
from  any  other  person,  and  also  the 
•am  of  money  to  be  paid  by  way  of 
mdsiaction,  reoompense,  or  com- 
pensation, either  for  the  dami^es 
which  shall  before  that  time  have 
been  done  or  sustained  as  afore* 
said,  or  for  the  foture  er  tempo- 
rary or  perpetual,  or  for  any  recur- 
ring damages  to  be  so  done  or  iu»- 
tained  as  aforesaid,  and  the  cause 
or  occasion  of  which  shall  have 
been  in  part  only  obviated,  re- 
moved, or  repaired  by  the  said 
compattjs  and  which  cannot  or 
will  not  be  further  obviated,  re- 
moved, or  repaired  by  them;  which 
satiafoction,  recompense,  or  com- 
pensation for  such  damage  or  loss 
shall  he  inquired  into  and  as- 
ssaicd  separately  and  distinctly  from 
the  valneof  the  knds  so  to  be  taken 
or  used  as  aforesaid ;  and  the  said 
sheri£(  &&,  ikaU  accordingly  giv€ 
jmdgmtni  for  such  purchase-money, 
satisfoetion,  recompense,  or  com- 
pensation, as  shall  be  assessed  by 

z 


such  jury ;  which  said  verdict,  and 
the  judgment  thereon  to  be  pro- 
nounced as  aforesaid,  Mkmll  he  bind- 
mg  nnd  eanclusioej  to  all  intents 
andpurpoiee,  upon  ailpereom  and 
eorpormtioiu  whattoever.  Pro- 
vided always,  that  in  such  inquiry, 
the  person  or  corporation  claiming 
compensation  riiall  be  the  plaintiff, 
and  shall  have  all  such  rights  and 
privileges  as  plaintiffs  in  actions  at 
law  are  entitled  to.  Provided  also, 
that  not  less  than  fourteen  days' 
nodce,  in  writing,  of  the  dme  and 
place  at  which  such  jury  are  so  re- 
quired to  be  returned  shall  be  given 
by  the  said  company  to  the  party 
widi  whom  sueh  controversy  shall 
arise,  either  by  delivering  such  no- 
tice to  such  party,  or  by  leaving 
the  same  at  his  place  of  abode,  or 
with  the  derk,  or  agent,  ot  princi- 
pal officer  of  the  corporadon,  in  the 
case  of  a  corporation,  or  with  some 
tenant  or  occupier  of  the  premises 
intended  to  be  valued,  or  respect- 
ing which  or  any  damages  to  which 
any  such  question  shall  arise. 

Sect  42. — In  case  any  party  to 
whom  any  money  shall  foe  agreed 
or  awarded  to  be  paid  for  the  pur- 
chase of  any  lands  to  be  taken  or 
used  under  or  by  virtue  of  die 
powers  of  this  act,  or  for  any  inte- 
rest, or  for  compensation  as  afore- 
said, shall  refuse  or  neglect  to  ac- 
cept the  same,  or  to  convey  the 
premises  or  interest  in  the  premises 
purchased,  or  shall  refuse,  neglect, 
or  be  unable  to  make  a  tide  to 
such  premises,  or  to  such  interest 
in  the  premises,  to  the  satisfaction 
of  the  said  company,  or  shall  be 
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Exch.  of  Pleat,  are  to  shew  that  the  Cdmpany  had  a  right  to  take  the 
lands :  hut  the  only  duty  of  the  sheriff  is  to  inquire  into 
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absent  from  England,  or  shall  not 
be  conyeniently  found,  or  if  any 
party  entitled  unto  w  to  conyey 
such  lands  or  such  interest  therein, 
cannot  be  conveniently  known  or 
discovered,  or  be  not  shewn  to  the 
satisfaction  of  the  said  company  to 
be  such  party,  then  and  in  every 
such  case  it  diall  be  lawful  for  the 
said  company  to  order  the  money 
so  agreed  or  awarded  as  aforesaid 
to  be  paid  into  the  Bank  of  Eng- 
land, in  the  name  and  with  the 
privity  of  the  Accountant-General 
of  the  said  Court  of  Exchequer,  to 
be  placed  to  his  account,  to  the 
credit  of  the  parties  interested  in 
the  said  lands,  (describing  them  so 
far  as  the  said  company  can  do), 
subject  to  the  control  and  disposi- 
tion of  the  said  Court;  which  said 
Court,  on  the  application  of  any 
party  making  claim  to  such  money 
or  any  part  thereof  by  petition,  is 
hereby  empowered,  in  a  summary 
way  of  proceeding  or  otherwise,  to 
order  the  same  to  be  laid  out  and 
invested  in  the  public  funds,  and  to 
order  distribution  thereof,  or  pay- 
ment of  the  dividends  thereof,  ac- 
cording to  the  estate,  title,  or  in- 
terest of  the  party  making  claim 
thereunto,  and  to  make  such  other 
order  in  the  premises  as  to  the  said 
Court  shall  seem  proper ;  and  the 
cashier  of  the  Bank  of  England  who 
shall  receive  such  money  is  hereby 
required  to  give  to  the  saidcompanjr 
a  receipt  for  such  money,  mention- 
ing and  specifying  therein  for  what 
and  for  whose  use  (described  as 
aforesaid)  the  same  is  received. 


Sect.  47.  Upon  payment  or  le- 
gal tender  of  such  sums  of  money 
as  thall  have  been  agreed  upon  be- 
tween the  parties,  or  awarded  by  a 
jury  in  manner  aforesaid,  for  the 
purchase  of  any  lands,  rents,  or 
other  charge,  or  as  a  compensatioB 
for  any  loss  or  injury  as  aforesaid, 
to  the  respective  proprietors  of  such 
lands,  or  other  persons  respectively 
interested  and  entitled  to  receive 
such  money  or  compensation  re- 
spectively, within  three  calendar 
months  after  the  same  shall  have 
been  so  agreed  upon  or  awarded ; 
or  if  the  parties  so  respectively  in- 
terested and  entitled  as  aforesaid 
cannot  be  found,  or  shall  be  absent 
from  England,  or  shall  refuse  or  be 
unable  from  illness  to  receive  such 
money  as  aforesaid,  or  shall  refuse 
or  neglect,  or  be  unable  to  make  a 
good  title  to  such  lands,  (to  the  sa- 
tisfaction of  the  said  company),  or  if 
any  party  entitled  unto  or  to  convey 
such  lands  shall  not  be  known,  or 
shall  die  after  such  agreement 
or  award,  or  shall  be  absent  from 
England,  or  shall  refuse  or  neglect^ 
or  be  unable  from  illness  or  other- 
wise to  convey  the  tame,  then  upon 
payment  of  such  money  into  the 
Bank  of  England  as  hereinbefore 
directed,  to  the  credit  of  the  parties 
interested  in  such  lands,  or  in  case 
such  money  shall  have  been  agreed 
or  awarded  to  be  paid  for  the  pur- 
chase of  any  such  lands  ot  such 
compensation  as  aforesaid,  which 
any  corporation,  trustee,  or  person 
under  disability,  is  hereby  capaci- 
tated to  convey,  upon  payment  of 
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their  valae,  and  the  damage  done  to  them. 

and  judgment  are,  indeed,  to  be  binding  on  all  persons, 


The  verdict  E*ch.  of  Pka^ 
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such  money  into  the  Bank  of  £ng^ 
haul  as  hereinbefore  directed,  to 
an  aecoont  ex  parte  "The  Bristol 
and  Exeter  Railway  Company," 
then  and  in  every  of  such  cases  it 
shall  be  lawful  for  the  said  com- 
psny  immediately  to  enter  upon 
aach  landa,  and  thereupon  such 
lands,  and  the  fee-simple  and  in- 
heritance thereof,  together  with  the 
yearly  profits  thereof,  and  all  es- 
tate, use,  trust,  and  interest  of  all 
parties  therein,  shall  thenceforth 
be  vested  in,  and  become  the  sole 
property  of  the  said  company,  to 
and  for  the  purposes  of  this  act; 
and  such  payment,  tender,  and 
eouTeyance,  or  such  deposit  in  the 
Bank  of  England  as  aforesaid,  shall 
operate  to  merge  all  outstanding 
or  other  terms  of  years,  and  to  bar 
and  destroy  all  dower  and  estate 
tafl,  and  other  estates  in  reversion 
and  remainder,  and  all  rights,  titles, 
Kfflitations,  and  trusts  whatsoever 
of  and  in  the  said  lands,  &c. 

Sect.  57.  The  lands  to  be  taken 
for  the  Une  o/the  said  railway  shall 
not  exceed  seventy-two  yards  in 
breadth,  except  in  those  places 
where  a  greater  breadth  shall  be 
judged  necessary  for  carriages  to 
wait,  load,  or  unload,  and  to  turn 
or  pass  each  other,  or  for  raising 
embankments  for  crossing  valleys 
or  low  grounds,  ox  for  cuttings^  or 
for  erection  and  establishment  of 
any  fixed  or  permanent  machinery, 
toll-houses,  warehouses,  wharfs,  or 
other  erections  and  buildings,  ex- 
cept at  or  near  the  terminations  of 
the  said  railway  and  the  branches 


thereof,  in  the  respective  parishes 
of  Temple,  (otherwise  Holy  Cross), 
in  the  city  and  county  of  the  city  of 
Bristol;  Bridgwater,  in  the  county 
of  Somerset;  and  Tiverton  and  St 
Thomas,  in  the  county  of  Devon; 
and  except  also  on  commons,  downs, 
or  waste  grounds,  unless  with  the 
previous  consent  in  writing  of  the 
owners  or  occupiers  of  any  lands 
which  the  said  company  shall  be 
desirous  of  appropriating  to  the  ob- 
taining greater  space  for  the  pur^ 
poses  hereinbefore  mentioned. 

Sect.  59.  No  deviation  from  the 
Une  laid  dmdn  on  the  plan  so  au- 
thenticated as  aforesaid,  between 
the  points  marked  V.  &  W.  thereon, 
shall  extend  to  a  gi^ater  distance 
than  ten  yards  on  either  side  of 
such  line,  nor  between  the  points 
marked  V.  &  X.,  and  W.  &  Y.,  on 
the  said  plan,  more  than  twenty 
yards  on  the  western  side  of  the 
said  line,  nor  between  the  points 
marked  Y.  &  Z.  on  such  plan  more 
than  ten  yards  on  the  westward 
side  of  the  said  line  so  laid  down, 
without  the  previous  consent  in 
writing  of  the  owners  and  occupiers 
respectively  of  the  lands  adjoining 
the  said  railway;  and  that  the  said 
company,  in  making  the  said  rail'- 
way  and  other  works  by  this  act  au- 
thorized, shall  not  deviate  Jrom  the 
Une  delineated  on  the  maps  or 
plans  so  deposited  with  the  clerks 
of  the  peace  as  hereinbefore  men- 
tioned, with  or  without  the  consent 
of  the  owners  or  occupiers  of  the 
lands  or  any  of  them,  to  a  greater 
distance  than  100  yards;  nor  in 
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poanDg  through  any  city  or  town 
to  a  greater  distance  than  ten  yards 
from  the  line  so  delineated  upon 
the  said  plans ;  nor  shall  any  devi- 
ation to  be  made  by  the  said  com- 
pany extend  into  the  lands  or  pro- 
perty of  any  person  whose  name  is 
not  mentioned  in  the  said  book  of 
reference,  unless  the  name  of  such 
person  shall  have  been  omitted  by 
mistake,  and  unless  the  fact  that 
such  omission  proceeded  from  mis- 
take shall  have  been  certified  in 
manner  hereinbefore  provided  for 
in  cases  of  unintentional  errors  in 
the  said  book  of  reference :  pro- 
vided always,  that  the  said  com- 
pany shall  ha^e  power  to  deviate 
to  the  extent  hereinfore  mentioned, 
and  to  make  such  deviation  in  the 
section  as  may  be  neccessary  in 
consequence  thereof. 

Sect  235.  No  proceeding  to  be 
had  or  taken  in  pursuance  of  this 
act  shall  be  quashed  or  vacated  for 
want  of  form,  or  be  removed  by 
certiorari,  &c. 

Sect.  242.  And  whereas  the 
probable  expense  of  making  the 
said  railway  and  the  other  works 
hereby  authorized  will  amount  to 
the  sum  of  £1,500,000,  and  the 
Bom  of  £750,000  and  upwards,  or 
one-half  thereof,  has  been  already 
subscribed  for  by  several  persons 
under  a  contract  binding  them- 
selves, their  heirs,  executors,  ad- 
ministrators, and  assigns,  for  the 
payment  of  the  several  sums  by 
them  respectively  subscribed  for; 
be  it  therefore  enacted,  that  the 
whole  of  the  said  sum  of  £1 ,500,000 


shall  be  subscribed  for  in  the  like 
manner,  before  any  oi  the  power* 
given  by  this  act  in  reUUion  to  the 
eomptdeary  taking  qf  land  for  the 
purposes  of  the  said  railway  diall 
be  put  in  force. 

Sect.  243.  Provided,  that  a 
certificate  under  the  hand  and  seal 
of  any  justice  of  the  peace  for 
either  of  the  respective  counties 
of  Somerset  and  Devon,  or  for  the 
city  and  county  of  the  city  of  Bris- 
tol, or  the  city  and  county  of  the 
city  of  Exeter,  that  the  whole  of 
the  said  sum  of  £1,500,000  hath 
been  subscribed  as  aforesaid,  (and 
which  certificate  such  justice  is 
hereby  authorized  and  required  to 
grant  on  application  made  to  him 
by  the  said  company,  and  on  pro- 
duction of  the  subscription  deed  oi 
or  relating  to  the  said  company), 
shall  for  all  purposes  whatsoever 
be  conclusive  evidence  that  the 
whole  of  the  sum  of  £1,500,000 
has  been  subscribed. 

Sect  257.  Unless  the  said  com- 
pany shall,  within  the  space  of  two 
years  to  be  computed  from  the  pass- 
ing of  this  act,  agree  for,  or  cause 
to  be  valued  and  paid  for  as  in  this 
act  is  mentioned,  the  lands  which 
they  are  by  this  act  empowered  to 
toke  or  use,  or  otherwise  so  much 
thereof  as  shall  be  by  them  deemed 
necessary  and  proper  for  the  pur- 
poses of  making  the  said  railway  or 
other  works  hereby  authorized,  then 
and  from  thenceforth  the  powers 
which  are  hereby  granted  to  them 
for  teking  or  using  such  lands  shall 
t  and  be  utterly  void,  (save  and 
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land.   The  jury  are  not  even  to  ascertain  who  is  the  party  &eft-  rf  Pleats 

entitled  to  receive  the  money ;  they  are  simply  to  decide 

i^n  the  amount  to  he  received.    Every  thing  necessary 

to  give  the  jnrisdiction  for  tins  purpose  is  stated  in  the 

inquisition.    It  is  said  that  it  ought  to  state  the  fact  that 

the  whole  capital  has  been  subscribed^  because,  by  s.  242, 

that  must  be  done  ''  before  any  of  the  powers  given  by  the 

set  in  relation  to  the  compulsory  taking  of  land  for  the 

purpoaes  of  the  railway  shall  be  put  hot  force.'^    But  what 

IS  there  to  make  it  necessary  that  this  &ct  should  appear 

on  the  inquisition?    The  sheriff  is  not  to  adjudicate  upon 

the  rights  of  the  parties;  it  is  a  mere  inquest  of  office  to 

ascertain  the  value.    [Parke,  B. — ^The  question  is,  whether 


except  with  the  consent  in  writing 
of  the  owners  and  occupiers  thereof 
reipecliTely). 

1  Vict,  c  xxvi.— Sect.  1.  All 
the  powers,  authorities,  provisions, 
ftclte.,  clauses,  matters,  and  things 
contained  in  the  said  recited  act 
(6  &  7  Will.  4,  c.  xxxvi)  (except 
SBch  parts  thereof  reiipectively  as 
are  by  thia  act  repealed,  altered,  or 
otherwise  provided  for)  shall  ex- 
tend and  be  construed  to  extend  to 
this  act,  and  to  the  several  works 
and  things  hcveby  authorized  or 
required  to  be  made  and  done,  and 
shall  operate  and  be  in  force  in  re- 
spect to  the  purposes  and  objects  of 
diis  act,  and  of  the  said  recited  act 
ss  altered  and  amended  by  thia  act, 
as  fiilly  and  effectually  to  all  intents 
and  purposes  whatsoever,  as  if  the 
same  powers,  authorities,  provisions 
&c.,  were  repeated  and  re-enacted 
in  this  act. 

Sect.  2.  [Recites  and  repeals  so 
much  of  the  47th  section  of  the  6 
&  7  Will.  4,  as  is  above  set  forth.] 

Sect.  12.    The  time  by  the  said 


recited  act  limited  for  the  taking  or 
using  of  lands  for  the  purpose  of 
the  said  undertaking  thereby  autho- 
rized, shall  be  and  the  same  is 
hereby  revived,  and  extended  and 
enlarged  for  the  further  term  of 
three  years,  to  be  computed  from 
the  expiration  of  the  time  in  such 
act  mentioned. 

Sect.  14.  Upon  payment  or  legal 
tender  of  such  sums  of  money  a» 
shall  have  been  agreed  upon  be- 
tween the  parties,  or  awarded  by  a 
jury  in  manner  in  the  said  recited 
act  mentioned,  for  the  purchase  of 
any  lands,  &c.  &c.,  or  if  any  party 
entitled  unto  or  to  convey  such 
lands  shall  not  be  known,  &c.,  or 
shall  refuse,  n^lect,  or  be  unable 
from  any  cause  to  convey  the  same, 
then  upon  payment  of  such  money 
into  the  Bank  of  England  as  in  the 
said  recited  act  directed,  &c.,  it 
shall  be  lawful  for  the  said  Com- 
pany immediately  to  enter  upon 
such  lands,  &c.  &c.,  [proceeding 
to  re-enact  s.  47  of  the  former  act, 
with  an  additional  proviso]. 


884  CASES   IN   THE    EXCHEQUER^ 

,Ezeh.  qf  Pieaif  it  Is  not  enoiigh  to  state  in  the  inquisition  all  that  is  re* 

.     ^      .  quired  by  the  section  relating  to  the  inquisition;   and 

Doe  whether^  if  there  have  been  a  non-compliance  with  the  act 

Payne  by  the  non-payment  of  the  capital^  that  should  not  have 

The  Bristol  <^oi^6  ^7  ^^7  of  answer  from  the  plaintiff.]     It  may  also 

AND  Exeter    |,g  answered,  that  at  all  events  the  statement  is  mere  mat- 
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ter  of  form, — ^merely  a  sort  of  preface  to  shew  that  the 

sheriff  is  acting  within  his  jurisdiction;  and  if  so,  the 
want  of  it  is  cured  by  s.  235.  The  cases  furnish  no  autho- 
rity for  the  plaintiff  on  this  point.  In  Rex  v.  Bagshaw  (a), 
there  was  an  order  (of  trustees  of  a  turnpike  road  for  di- 
verting a  road)  as  well  as  an  inquisition ;  and  these  were 
quashed,  because,  on  the  proceedings  taken  altogether,  there 
appeared  to  be  no  jurisdiction.  In  Rex  v.  Mayor  oflioer^ 
pool  (A),  the  notice  required  before  the  proceeding  by  in- 
quisition, was  not  in  fact  given.  \Parke,  B. — ^There  is  in 
that  case  the  opinion  of  Lord  Mansfield,  that  the  notice 
ought  to  have  appeared  upon  the  inquisition :  but  in  fact 
there  was  no  notice  there.]  In  Rex  v.  Trustees  of  Not"^ 
vnch  V.  Walton  Roads  (c),  the  Court  appeared  to  think  the 
inquisition  bad,  because  it  did  not  set  out  that  the  parties 
had  been  served  with  notices  to  treat,  although  there  was 
no  decision  on  the  point.  Here,  however,  the  inquisition 
does  set  out  that  fact.  The  case  of  Reg.  v.  South  HoUand 
Drainage  Committee  [d)  admits  of  the  same  answer.  There 
the  Court  refused  a  certiorari  to  bring  up  the  inquisition, 
on  the  ground  that  the  party  had  waived  the  notice  ren- 
dered necessary  by  the  act  of  Parliament;  and  all  that 
was  said  as  to  the  necessity  of  its  appearing  on  the  face 
of  the  inquisition  is  therefore  extra-judicial.  Again,  in 
the  case  of  Reg.  v.  Trustees  of  Swansea  Harbour  (e),  the 
point  was  not  decided,  the  Court  holding  that  such  an 
objection  could  not  be  insisted  on  by  the  trustees,  whose 

(fl)  7  T.  R,  363.  P.  32. 

ih)  4  Burr.  2244.  (d)  8  Adol.  &  £11.  429. 

(c)  5  Adol.  &  £U.  563;  1  N.  &         («)  Id.  439. 
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duty  it  was  to  give  the  notice :.  and  the  judgment  of  Lit-  Exeh,  0/  PUat, 
tledale,  J.,  would  rather  go  to  shew  that  the  statement  was     v   ^  '   . 
mmecessarj  altogether.     [Parke,  B. — I  see  the  sheriff  is         Dob 
to  give  a  judgment ;  therefore  every  thing  necessary  to  give        Paynb 
him  jurisdiction  should  appear  on  the  inquisition  and  judg-    3.^,.  Bristol 
ment,  or  some  part  of  it.]  It  does  so.  It  is  not  a  judgment   ^^^  Exetbr 
to  bind  any  rights  or  give  any  title ;  it  is  only  a  judgment 
on  the  inquisition^  which  is  merely  as  to  value.  This  is  but 
a  step  in  the  proceedings;  as  such^  it  is  perfect  on  the  face 
of  it^  inasmuch  as  it  shews  that  the  matters  rendered  neces- 
saiy.preliininaries  by  the  25th  section,  had  been  dolie. 

Secondly,  with  regard  to  the  question  as  to  the  devia- 
tion,  which  depends  upon  the  construction  of  the  57th 
and  59th  sections  of  the  act.  S.  57  limits  the  breadth 
of  the  lands  to  be  taken  for  the  line  of  the  railway,  except 
in  those  places  where  a  greater  breadth  shall  be  judged 
necessary  for  carriages  to  wait,  load  or  unload,  &c.,  &c., 
and  except  with  consent  of  the  owners,  to  twenty-two 
yards.  Then  s.  59  enacts,  that  '^no  deviation  from  the 
line  laid  down  in  the  plan''  to  be  deposited  with  the  clerk 
of  the  peace,  shall  extend,  within  certain  points  mentioned, 
to  a  greater  distance  than  ten  yards  "  on  either  side  of 
such  line  :''  and  that  the  Company,  in  making  the  railway 
and  other  works  authorized  by  the  act,  shall  not  deviate 
from  the  line  delineated  on  the  plan,  with  or  without  con- 
sent, to  a  greater  distance  than  100  yards.  The  effect 
of  that  clause  is  merely  to  substitute  the  deviated  line  for 
the  original  line,  with  the  same  powers,  with  respect  to 
the  making  of  cuttings,  embankments,  &c.,  as  belonged, 
by  s.  8,  to  the  original  line.  The  admeasurement  of  the 
100  yards  is  to  be  firom  "  the  line  delineated  on  the  plan,'' 
i.  e.  the  line  of  passage  of  the  railway  itself:  there  is 
nothing  on  the  plan  to  shew  the  cuttings  or  embankments. 
Measuring  from  that  point,  the  substituted  line  is  within 
the  100  yards.  The  Company  have  power  to  make  such 
deviation  in  the  section  as  may  be  necessary  in  consequence 
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it  is  clear,  therefore,  that  it  ia 
There  is  no 

deviation — ^no  change  de  trid — hj  merelj  extending  the 
cuttings. 

Thirdly,  the  objection  that  some  other  land  has  been 
taken  for  the  deviation  which  is  not  within  the  act,  cannot 
avail  the  plaintiff.  [Parke,  B. — ^The  answer  is,  that  you 
have  agreed  with  the  owner.  What  have  the  rest  of  the 
world  to  do  with  it?  You  cannot  take  compulsorilj  land 
not  mentioned  in  the  plan;  but  that  does  not  prevent  you 
from  taking  by  agreement  lands  not  mentioned,  if  the  de- 
viation be  within  the  100  yards.] 

Fourthly,  it  is  objected  that  the  powers  of  the  6  &  7 
WilL  4,  had  ceased,  and  were  not  properly  revived  at  the 
time  when  this  land  was  taken.  The  first  section  of  the 
1  Vict.  c.  xxvi,  incorporates  into  it  all  the  powers,  autho* 
rities,  clauses,  &c.,  of  the  former  act,  as  fully  as  if  they 
were  repeated  and  re-enacted  therein.  Then  s.  14  enacts^ 
that  on  payment  or  tender  of  such  sums  of  money  as  shall 
have  been  agreed  upon,  or  awarded  by  a  jury,  for  the  pur« 
chase  of  lands,  or,  if  (inter  aha)  the  parties  shall  refuse, 
neglect,  or  be  unable  to  convey  the  same,  then  upon  pay* 
ment  of  such  money  into  the  Bank  of  England,  as  m  the 
recited  act  directed,  it  shall  be  lawful  for  the  Company  to 
enter  upon  the  lands.  Here,  at  the  time  when  the  first 
act  expired,  nothing  remained  to  be  done  but  the  payment 
of  the  money  into  the  Bank,  which  was  done,  after  the 
passing  of  the  second  act,  in  the  manner  directed  by  the 
first  act,  and  was  therefore  well  done  under  the  provisions 
of  s.  14. 


Erie,  Crowder,  and  FUzherbert,  contra. --First,  as  to 
the  question  of  deviation,  which  is  one  of  very  great  im« 
portance.  Hitherto  aQ  persons  have  supposed  that  they 
would  have  notice  before  their  lands  were  taken  tor  the 
purposes  of  the  railway,  but  by  the  construction  the  Court 
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is  called  upon  by  the  other  side  to  adopt,  it  may  happen  B*«h.  of  pum, 
that  although  the  deviation  of  the  actual  line  of  the  rail-  *^ 

way  is  but  ninety-nine  yards,  the  lands  of  a  person  100 
yards  finther  off  may  be  taken  for  a  cutting.  [Parke,  B. — 
If  they  be  mentioned  in  the  plan  and  books  of  reference; 
there  is  no  compulsory  power  except  over  them.]  The 
plaintiff  eontends  that  the  deviation  in  s.  59,  means  a  de- 
viation in  taking  lands  as  well  as  in  making  the  line  of 
ndhray.  The  ''lands  to  be  taken  for  the  line''  of  the  rail- 
way, in  s.  57,  clearly  mean  the  lands  to  be  taken  for  cut- 
tings, ftc.,  as  well  as  for  the  railroad  itself.  It  is  to  be  of 
the  breadth  of  twenty-two  yards  only  when  on  a  perfect 
plane,  but  a  greater  breadth  is  allowed  in  the  case  of  em- 
bankments, cuttings,  &c.  &c.  The  line,  therefore,  here  means 
the  twenty-two  yards  or  greater  necessary  breadth.  Then 
8.  59  provides,  that  no  deviation  from  the  line  laid  down 
on  the  plan,  between  certain  points,  shall  extend  to  a 
greater  distance  than  ten  yards  on  either  side  of  such  line. 
There,  again,  the  line  means  the  twenty-two  yards,  from 
the  side  of*  which  the  measurement  is  to  be.  It  then  goes 
on  to  enact,  that  the  Company,  in  making  the  railway 
and  other  works  authorized  by  the  act,  shall  not  deviate 
from  the  line  delineated  on  the  plan  above  100  yards ;  nor 
shall  any  deviation  ''  extend  into  the  lands"  of  any  person 
not  mentioned  in  the  book  of  reference,  imless  omitted 
by  mistake.  Here  the  language  corresponds  with  the  ex- 
pression in  s.  57,  as  to  the  'Mands  to  be  taken  for  the 
line,''  and  shews  that  the  ckviation  means  the  whole  extent 
to  which  the  lands  are  to  be  taken.  The  object  of  all 
these  clauses  is  to  protect  the  landowners,  and  they  ought 
to  be  so  construed  as  to  effectuate  that  object.  Suppose  a 
party  has  a  field  within  the  100  yards,  and  therefore  his 
name  and  that  of  the  field  is  mentioned  in  the  book  of 
reference,  but  he  has  also  other  land  several  fields  off,  can 
the  Company  take  that  for  cuttings?  Such  is  the  conse- 
quence of  the  construction  contended  for  on  the  other 
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'  ^    tion  is,  in  measuring  the  100  yards,  to  place  the  deviated 

Doe         as  well  as  the  parliamentary  line  on  perfectly  level  ground^ 

Payne        and  to  exclude  from  consideration  all  discretionary  addi- 

The  Bristol    tions.     The  inconvenience  of  the  contrary  construction 

will  be  more  apparent  in  the  case  of  a  town,  where  only 

ten  yards'  deviation  is  allowed,  but  forty  or  fifty  might  be 

required  for  cuttings. 

Secondly,  it  is  admitted  that  the  inquisition  must  shew 
jurisdiction;  but  it  is  said  that  the  jurisdiction  is  to  be  as- 
sumed as  to  matters  required  by  other  sections  of  the  sta- 
tute, until  it  be  negatived.  [Parke,  B. — ^There  are  cases 
to  shew  that  an  excuse  mentioned  in  a  proviso  need  not  be 
noticed  in  a  conviction.  Here  s.  242  is  in  the  nature 
of  a  proviso,  cutting  down  all  the  compulsory  powers  pre- 
viously given.] '  It  is  not  in  the  form  of  a  proviso ;  it  is 
rather  a  preliminary  to  all  the  compulsory  clauses. 

Thirdly,  as  to  the  operation  of  the  two  acts  of  Parlia- 
ment taken  together.  There  was  a  chasm  between  the 
acts,  from  the  19th  of  May  to  the  11th  of  June,  during 
which  period  all  the  compulsory  powers  were  gone.  The 
inquisition  was  held  while  the  first  act  was  in  force :  but 
something  yet  remained  to  be  done  before  the  defendants 
could  acquire  title;  viz.  the  payment  into  the  Bank  of 
England  under  s.  47,  which  is  to  be  upon  a  refusal  or 
neglect  to  convey.  The  first  act  expired  before  the  appli- 
cation was  made  for  that  purpose :  the  question  is,  did  the 
subsequent  act  revive  it  for  this  purpose  ?  S.  1  merely  in- 
corporates the  clauses  of  the  former  act,  as  if  re-enacted 
from  that  time;  s.  2  repeals  that  part  of  s.  47,  which 
gave  the  title  on  payment  of  the  money,  and  s.  14  re-enacts 
it  with  an  additional  proviso;  but  it  cannot  be  said  to 
revive  it  as  to  past  transactions.  The  payment  into  the 
Bank  is  to  be  made  "  in  the  manner  in  the  recited  act  men- 
tioned,''  but  not  tmder  the  old  act.  Then  s.  12  revives  and 
extends  the  time  for  taking  or  using  lands,  for  the  Airther 
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term  of  three  years  from  the  expiration  of  the  time  men-  Biek.  of  PUat^ 
tioned  in  the  6  &  7  Will.  4;  but  it  has  no  words  giving  a  '   ^ 

continuing  validity  to  proceedings  had  under  the  former  ^^^ 
act.  [Parke,  B. — Sect.  14  may  he  read  so  as  to  embrace  Patne 
all  valuations  under  former  inquisitions :  the  words  "  shall  the  Bristol 
have  been  agreed  upon  or  awarded/'  were  probably  intro- 
duced for  that  very  purpose.  Why  should  the  Company 
go  through  the  expensive  form  of  a  new  inquisition?]  The 
effect  of  the  repeal  of  an  act  of  ParUament  is  completely  to 
obliterate  it^  as  if  it  had  never  passed^  except  as  to  trans- 
actions completely  carried  into  effect ;  Key  v.  Goodwin  (a), 
Swrtees  v.  Ellison  (6).  Then^  are  those  words  in  the  14th 
section  sufficient  to  revive  that  which  has  become  wholly 
nugatory  and  void?  Moreover,  the  subsequent  words  are, 
*'if  any  party  shall  refuse,  neglect/'  &c.,  not  ''shall  have 
refused  or  neglected.''  Here  the  order  which  was  the 
foundation  of  the  payment  was  not  obtained  until  the 
12th  of  June,  there  was  therefore  no  neglect  or  refusal 
under  the  new  act. 

The  last  point, .  as  to  the  effect  of  passing  through 
Eniveton's  land,  is  included  within  the  first,  if  the  con- 
struction of  the  act  contended  for  by  the  plaintiff  be  the 
correct  one. 

Pabke,  B. — It  seems  to  me  that  this  rule  ought  to  be 
discharged.  The  first  question  which  has  been  made  in 
this  case  is,  whether  the  inquisition  was  sufficient. 

Now  it  must  be  admitted,  according  to  the  authorities 
on  this  subject,  that  inasmuch  as  there  is  to  be  an  extraor- 
dinary jurisdiction  exercised  by  the  sheriff,  in  giving  judg- 
ment as  to  the  amount  of  compensation,  every  thing  that 
was  made  prehnunary  by  the  act  of  Parliament  ought  to 
be  set  out  on  the  face  of  the  inquisition.  The  question  is^ 
whether  all  that  the  act  makes  necessary  is  set  out  on  the 

(a)  6  Bing.  575.  (b)  9  B.  &  C.  750;  2  Man.  &  R.  586. 
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Exeh.  of  Pleat,  face  of  the  inquisition^  at  the  foot  of  which  is  the  sheriff's 

-    ^^      ^    judgment.    It  seems  to  me  that  it  is.  All  that  the  act  re- 

DoE         quires  in  the  first  instance^  is  to  be  found  in  the  25th 

Payne        Section;  and  it  appears  to  me  that  every  thing  which  that 

The  Bristol    Section  makes  necessary  has  been  duly  set  out  on  the  face  of 

AND  ExETEE    thc  iuquisition.     The  only  question  is,  whether  what  i& 
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made  necessary  by  the  24i2nd  section  ought  to  have  been 

set  out :  and  it  seems  to  me  that  that  section,  although  it 
is  not  in  the  terms  of  a  proviso,  is  in  substance  a  defea- 
sance of  all  the  powers  given  by  the  act  of  Parliament  to 
enable  the  Company  to  take  compulsory  possession  of  lands, 
and  that  this,  so  coming  by  way  of  defeasance,  would  be  an 
answer,  and  ought  to  come  from  the  other  side,  and  need 
not  be  set  out  on  the  face  of  the  inquisition  and  judgment 
It  is  perfectly  well  settled,  that  every  thing  that  comes  in 
reality  by  way  of  proviso  and  defeasance,  need  not  be 
inserted  in  a  conviction,  but  must  come  by  way  of  defence. 
In  this  case  we  think  it  was  incumbent  on  Mr.  Payne,  in 
order  to  do  away  with  the  effect  of  the  inquisition,  and 
to  prevent  the  Company  from  acting  on  it,  to  have  shewn 
on  his  part  that  the  £1,500,000  had  not  been  subscribed. 

The  next  and  important  question  in  this  case  is,  whe- 
ther the  Company  were  authorized  to  make  a  deviation 
in  the  direction  in  which  the  deviation  in  question  was 
made.  It  appears  on  the  evidence  on  the  cause,  that 
the  new  railroad  was  within  100  yards  of  what  would 
have  been  the  centre  of  the  rails  of  the  old  parliament 
tary  railroad,  but  that  the  cuttings  went  considerably 
beyond  the  100  yards.  The  question  is,  whether  the  Com** 
pany  were  authorized  to  make  these  cuttings  beyond  the 
100  yards;  and  it  appears  to  me  clearly  that  they  were. 

In  order  to  decide  that  question,  we  must  refer  to  the 
different  sections  in  the  act  of  Parliament  which  give  the 
Company  the  power  of  making  the  railroad,  and  the  power 
of  deviating.  [His  Lordship  read  the  5th  section  of  the 
6  &  7  Will.  4,  c.  xxxvi.]     If  the  act  of  Parliament  had 
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stood  there,  and  there  had  been  no  permission  given  to  Exch,  of  PUai^ 
make  any  deviation,  and  there  had  been  no  restriction  as  *  . 

to  the  width  of  the  railway^  the  Company  would  have  been 
bound  to  make  the  raiboad  precisely  in  the  mode  pointed 
out  in  the  parliamentary  plan,  of  a  convenient  and  reason- 
able width.  But  the  57th  section  then  restricts  the 
width  which  they  are  not  to  exceed,  but  they  may  have  any 
width  they  please  within  those  limits.  [His  Lordship 
read  s.  57.]  That  would  have  empowered  the  Company  to 
make  a  railroad  twenty-two  yards  in  width,  if  they  pleased; 
and,  in  applying  the  parliamentary  line  to  the  road,  they 
must  have  taken  it  along  the  centre  of  the  twenty-two 
yards,  and  having  fixed  the  line  in  which  it  was  to  go,  they 
might  have  a  railroad  of  the  width  of  twenty-two  yards 
on  the  plane,  and  then  would  be  authorized  to  make,  be- 
yond that  space,  embankments  and  cuttings  reasonable 
and  necessary  according  to  the  nature  of  the  soil,  and 
toll-houses,  warehouses,  wharfs,  and  places  for  the  carriages 
to  stand  or  turn. 

Now  comes  the  59th  section^  on  which  this  question 
toms.  [His  Lordship  read  that  section.]  It  appears  to 
me  that  the  true  construction  of  that  clause  i9,  that  the 
Company  may  make  a  railroad  in  a  new  line,  which  new 
line  shall  be  on  a  line  to  be  laid  down,  not  exceeding  100 
yards  from  the  old  line.  I  feel  no  doubt  or  difficulty 
about  it ;  and  any  other  construction  would  lead  to  veiy 
great  inconvenience.  It  is  the  same  as  if  they  were  autho- 
rized to  alter  the  parliamentary  plan  in  that  way,  and  to 
make  a  new  road  in  the  altered  direction.  The  proper 
mode  of  comparing  the  old  line  and  the  new  line,  would 
be  this :  supposing  you  laid  down  on  the  surface  of  the 
ground  a  thin  piece  of  string  or  tape,  the  thinner 
the  better,  exactly  in  the  line  originally  authorized  by 
the  act  of  Parliament,  (which  would  be,  I  take  it,  in 
the  centre  of  the  twenty-two  yards),  you  may  then  lay 
down  a  new  tape,  at  a  distance  not  exceeding  100  yards 


342  CASES   IN    THE   EXCHEQUER^ 

Exeh.  of  Pleat,  from  the  old  tape,  and  may  make  the  substituted  rail-road 
V     ^'   .    in  that  direction :  that  being  so,  you  have  all  the  powers 
Doe         in  respect  to  the  new  line  as  you  had  with  respect  to 
Payne        the  old  line ;  you  may  make  all  the  cuttings  or  embank- 
The  Bristol   ^^^^^s  reasonable  and  proper,   and  all  the  erections  and 
AND  Exeter    buildings  necessary  for  this  new  line,  just  as  if  the  new 
line  had  been  inserted  in  the  parliamentary  plan,  at  a 
distance  of  100  yards  from  the  former.     It  follows  from 
this,  that  the  measurement  is  to  be  a  horizontal  mea- 
surement from  the  one  to  the  other,  that  is,  it  is  to  be 
according  to  the  base. 

It  is  said,  however,  that  this  is  a  great  hardship  on  the 
proprietors  of  lands,  for  they  have  no  notice  of  the  inten- 
tion of  the  legislature  to  give  such  powers  to  the  Com- 
pany. But  the  proprietors  of  lands  are  bound  to  construe 
the  act  according  to  its  true  meaning;  if  then  this  be 
the  true  construction  of  the  act,  they  are  required  to  take 
notice  of  that  true  construction.  It  is  said,  this  would  be 
a  great  hardship  on  persons  whose  names  are  not  inserted 
in  the  book  of  reference,  and  would  enable  the  Company 
to  make  slopes,  and  erect  their  works,  out  of  the  proper 
places  entered  in  the  book.  But  it  appears  to  me  that 
that  by  no  means  follows  from  the  position  we  have  laid 
down,  but  that  it  would  be  incompetent  to  the  Company^ 
in  making  their  new  line,  to  trespass  at  all  on  the  lands 
of  persons,  without  their  consent,  whose  names  were  not 
contained  in  the  books  of  reference ;  because  they  are  to 
exercise,  with  respect  to  the  new  Une,  all  the  powers  they 
had  as  to  the  old  line;  that  is,  they  may  make,  with 
respect  to  the  new  line,  all  proper  works  and  conveniences 
"  in,  under,  and  over  the  lands  delineated  in  the  plan,  and 
described  in  the  books  of  reference.^'  Therefore,  they 
cannot  make,  without  the  consent  of  the  owners,  any 
works,  except  upon  lands  which  are  specified  in  the  books 
of  reference,  and  delineated  on  the  plan.  It  seems  to  me, 
therefore,  that  if  any  other  construction  than  this  were  to 
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great  uncertainty  and  inconyenience;  because  it  is  impos- 
sible to  tell,  before  they  have  cut  the  railroad,  and  have  got         Doe 
it  at  the  proper  level,  what  will  be  the  degree  of  slope  that        Patnb 

will  be  required  jfor  it;  that  must  depend -entirely  on  the  xhe  Bristol 

nature  of  the  strata  through  which  the  railroad  is  made :    t^^  ExETia 

^  Railway  Co. 

and  if  the  powers  of  the  Company  were  to  depend  on  what 
might  turn  out  to  be  the  length  of  the  slope  required,  it 
would  be  impossible  to  work  with  a  certainty  of  being 
within  the  powers  given  by  the  act  of  Parliament.  It 
appears  to  me,  therefore,  that  the  principal  objection  in 
this  case  is  disposed  of. 

Then  there  is  another  objection,  that  the  railroad  was 
made  over  the  lands  of  a  Mr.  Kniveton,  whose  name  is  not 
mentioned  in  the  books  of  reference,  nor  in  the  plan,  with 
reference  to  this  particular  property.  It  seems  to  me  that 
that  is  no  objection.  The  59th  section  provides,  that  the 
deviation  shall  not  be  made  through  any  land  not  men- 
tioned in  the  books  of  reference;  and  if  this  deviation, 
that  is,  the  new  line  which  the  Company  are  authorized  to 
make,  have  trespassed  on  Mr.  Kniveton's  lands,  it  would 
be  unauthorized  by  the  act  of  Parliament,  and  that,  pro- 
bably, whether  with  or  without  the  consent  of  Mr.  SLnive- 
ton;  because,  for  the  benefit  of  all  persons,  landowners 
and  all  others  interested  in  the  rulroad,  it  is  provided 
that  it  shall  not  deviate  beyond  the  100  yards,  with  or 
without  the  consent  of  any  one.  But  the  line  of  deviation 
in  the  new  railroad  does  not  go  upon  his  land,  though 
some  of  the  slopes  necessary  to  make  that  hue  extend  into 
it.  With  respect  to  that,  Mr.  SLniveton  alone  has  to  com- 
plain ;  and  if  he  give  his  consent,  it  is  no  objection  on  the 
part  of  any  other  person  interested  in  the  railroad. 

That  disposes  of  all  the  objections  in  the  case,  except 
the  last.  Now  the  last  objection  is,  that  the  inquisition 
was  taken  under  the  old  act  of  Parliament,  which  expired, 
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j&reA.  «f  Pleat,  in  oousequence  of  the  operation  of  the  257th  secti(»i,  cm 
^^^'        the  19th  of  May,  1838. 

In  this  case,  the  inquisition  was  held,  within  the  trvro 
years,  bnt  the  payment  into  the  Bank  of  England  did  not 
take  place  until  after  the  expiration  of  that  period.   At  tliat 
time,  there  is  no  doubt  that,  under  the  act  of  the  6  &  7 
Will.  4,  the  Ck)mpany  had  no  power  to  enter  upon  the  lands 
in  question.    The  question  then  is,  to  what  extent  are  the 
powers  of  that  act  revived  by  the  statute  of  1  Vict.  c.  xxvi? 
The  first  clause,  which  incorporates  the  provisions  of  the 
old  act  with  respect  to  the  works  to  be  done  und^  the 
new  act,  does  not  appear  to  me  to  bear  upon  this  question  : 
but  I  think,  on  the  proper  construction  of  the  14th  sec- 
tion, power  is  given  to  the  Company  to  act  upon  the 
findings  oi  the  jury,  on  inquisitions  taken   tinder  the 
former  act.    It  appears  to  me  to  have  been  the  intention 
of  the  legislature  to  give  effect  to  all  the  inquisitions  that 
had  been  taken  imder  the  old  act.     [His  Lordship  read 
s.  14.]     Now  it  seems  to  me  that  that  clause  enables  the 
Company  to  proceed  on  an  old  inquisition,  acting,  as  to 
all  future  steps,  in  the  manner  directed  by  the  14th  sec- 
tion; and  they  could  not  have  paid  the  money  into  the 
Bank  of  England,  unless  there  had  been  a  refusal  or 
neglect  to  make  out  a  title,  according  to  the  provisions  of 
the  former  act,  and  according  to  the  provisions  of  this  14th 
section.     It  becomes,  therefore,  a  short  question  of  fact, 
whether  there  was  in  this  case,  on  the  part  of  Mr.  Payne, 
any  neglect  to  make  out  a  good  title  to  such  lands  to  the 
satisfaction  of  the  Company.    Now  the  fiacts  are,  that  this 
act  of  Parliament  came  into  operation  on  the  11th  of 
June,  and  that  upon  the  12th  of  June,  an  application  was 
made  to  the  Court  of  Exchequer  for  an  order  to  pay  in 
the  money;  and  on  the  2l8t  of  June,  the  money  was  paid 
in.    Now  the  question  is,  whether  there  was  in  this  case 
reasonable  evidence  to  go  to  the  jury;  if  there  was,  all  the 
points  in  the  case  being  referred  to  us,  we  are  to  decide  as 
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if  we  were  in  the  place  of  the  jury.    The  Company  had  to  &»».  of  pum, 
ahew  that  there  was  neglect  between  the  11th  of  June  and     ^  ^^^*  ^ 
the2]8t,  and  not  between  the  11th  and  12th,  when  the         Dos 
order  was  obtained  by  the  Company  provisionally,  in  order        Payne 
thereafter  to  pay  the  money;  if  they  pay  the  money    the  Bristol 
within  two  months  aft^  the  neglect  or  refusal— if  there    R^Ji.^""^ 
has  been  a  sufficient  neglect  or  refusal  to  make  out  a  title — 
they  are  entitled  to  proceed  under  this  act  of  Parliament. 
The  question  therefore  is,  not  whether  there  was  a  suffi- 
cient time  between  the  11th  and  12th  of  June,  when  the 
order  was  obtained,  but  between  the  11th  and  the  2l8t  of 
June,  when  the  money  was  paid  into  Court,  to  see  if  Mr. 
Payne  had  been  guilty  of  neglect  in  not  making  out  his 
title.     Can  there  be  the  least  doubt  of  that?    It  is  clear 
Mr.  Payne  meant  to  keep  the  Company  at  arm's  length, 
and  do  nothing.    The  neglect  to  make  out  a  title  for  ten 
days,  after  he  knew  what  had  taken  place,  was  amply  suffi- 
cient to  justify  the  Company  in  paying  the  money  into 
Court.     It  seems   to  me,  therefore,  that  on  tUs  last 
objection  also,  the  defendants  are  entitled  to  succeed,  and 
consequently  that  the  rule  ought  to  be  discharged. 

Albssson,  B. — ^I  am  of  the  same  opinion.  It  appears 
to  me  that  the  defendants  are  entitled,  on  all  the  points 
in  the  case,  to  retain  their  verdict. 

*With  respect  to  the  deviation,  which  seems  to  be  the 
principal  point  on  which  the  opinion  of  the  Court  was 
sought  to  be  obtained,  as  a  guide  for  the  construction  of 
acts  of  Parliament  of  this  kind  in  future,  it  appears  to 
me,  I  own,  to  be  a  very  simple  question.  In  the  parlia^ 
mentaiy  plan  a  line  is  laid  down,  and  a  certain  devia- 
tion from  that  line  is  permitted  to  take  place.  The 
parliamentary  plan  is  to  be  the  guide  for  persons  tak- 
ing it  in  their  hands,  to  know  in  what  direction  the  rail- 
road is  to  go  across  the  £Ace  of  the  country.  What  is 
^'  the  line''  laid  down  in  the  parliamentary  plan?    What 

A  A  2 
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jEsrcA.  rf  Pleat,  line  acToss  the  face  of  the  country  does  it  represent?    It 
'  ^    appears  to  me  that  it  represents  the  medimn  filum  vise  of 
Dob         the  railway  which  is  to  be  thereafter  made ;  and  the  devi- 
Payne       ation  which  is  to  be  allowed  is  to  be  a  deviation  between 
Tbe  Bristol   ^^®  medium  filum  vi»  of  the  railway,  as  described  by  the 
AND  Exeter    parliamentary  plan,  and  the  medium  filum  viae  of  the  rail- 
way which  is  ultimately  to  be  laid  down;  and  if  between 
these  two  corresponding  points  an  interval  of  not  more 
than  100  yards  exists,  measured  in  a  horizontal  level,  the 
deviation  does  not  exceed  that  which  is  allowed  by  the  act  of 
Parliament  to  be  made.    That  fqppears  to  me  to  be  a  cor- 
rect definition  of  the  deviation  allowed  by  the  59th  section 
of  the  act;  and  if  that  be  so,  according  to  the  evidence  in 
this  case,  the  distance  between  the  two  lines  does  not 
exceed  the  limit  which  the  act  of  Parliament  has  pro- 
vided. 

But  it  is  suggested  to  us  that  the  word  ^*  deviation^'  can- 
not have  this  sense,  and  cannot  mean  the  interval  between 
the  two  media  fila  vise,  by  reason  of  the  words  in  the  same 
clause,  which  provide  that  ''the  deviation  shall  not  extend 
into'Mands  not  mentioned  in  the  books  of  reference.  I 
perfectly  agree  that  the  deviation  cannot  extend  into  lands 
not  mentioned  in  the  books  of  reference ;  and  inasmuch  as 
this  is  a  parliamentary  bargain  between  the  public  (includ- 
ing the  railway  proprietors)  on  the  one  side,  and  indivi- 
duals on  the  other,  I  agree  that  it  must  be  faithfully  and 
correctly  performed,  and  there  can  be  no  deviation  at  all 
into  lands  not  mentioned  or  defined  by  the  act  of  Parlia^ 
ment ;  for,  although  the  parties  themselves  might  permit  the 
^mpany  to  go  over  some  of  their  lands,  yet  other  people 
have  an  interest  not  to  allow  it.  But  this  provision,  as 
it  appears  to  me,  does  not  extend  to  more  than  the  Une  of 
railway — ^it  does  not  extend  to  slopes  and  embankments. 
The  railway  itself  can  go  only  to  a  certain  distance  (torn  the 
original  line,  and  when  it  does  not  exceed  that  distance,  it  can 
be  of  no  importance  to  the  parties  through  whose  lands  it 
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passes^  whether  the  lands  of  other  people  be  taken  for  SmA.  ^  PUat, 
slopes  or  embankments^  provided  they  be  taken  with  their 
consent ;  they  cannot  be  taken  without.    It  therefore  ap- 
pears to  me j  if  the  line  of  deviation  does  not  go  into  lands 
not  contained  in  the  books  of  reference,  it  is  competent    x^e  Bristol 
for  the  Company  to  proceed  with  their  slopes  and  em-    ^^  Exeter 
bankments  in  other  lands,  provided  they  have  the  con- 
sent of  the  parties  to  whom  those  lands  belong,  and  not 
without. 

I  am  of  opinion,  therefore,  that  this  first  objection  fails : 
with  respect  to  the  others,  I  shall  not  say  much  about  them, 
as  they  appear  to  have  been  already  folly  gone  into  by  my 
Brother  Parke.  The  last  objection,  as  to  the  operation  of 
the  two  acts  of  Parliament,  cannot  prevail.  There  can  be 
no  doubt  that  the  provisions  of  the  14th  section  were  framed 
for  the  express  purpose  of  having  reference  to  antecedent 
inquisitions,  which  had  been  taken  under  the  former  act. 
Then  aU  the  rest  is  a  question  for  the  jury ;  and  when 
we  look  at  all  the  circumstances  of  this  case,  can  we  doubt 
that  the  juiy^  properly  directed,  would  have  found  that 
this  party  had  refused  or  was  unable  to  complete  his  title 
to  the  satisfactioi^  of  the  Company?  in  which  case  the 
Company  have  a  right  to  pay  the  money  into  the  Bank, 
and  give  themselves  a  good  title. 


QuBNET,  B. — ^I  entirely  concur  with  my  learned  Brothers 
in  every  respect  as  to  which  they  have  given  judgment, 
and  I  should  only  be  repeating  in  worse  language  that 
which  they  have  said,  were  I  to  say  more. 


BoLFE,  B. — I  did  not  hear  the  first  part  of  the  argu- 
ment; what  I  did  hear  induces  me  come  to  the  same 
opinion  as  the  rest  of  the  Court. 

Bule  discharged. 


848  CA8B8   IN    THB    BZCHBQirEB^ 


Exch.  Chamber, 
1840. 


IN  THE  EXCHEQXJ^R  CHAMBER. 


{In  Error  from  the  Court  of  Exchequer.) 


PiCKARD  t;.  The  Attobnet-Genebal. 

A  testator  de-  A.  WRIT  of  eiTor  having  been  broaglit  on  the  judgment 
to'w.'xtfor  ^  of  the  Court  of  Exchequer  in  this  ca8e(a)^  it  was  now 
life,  with  re-      amied  by 

mainder  to  his     «"8**^^  "/ 

first  and  other 

sons  in  tail,  «,«,         •■••/»•  11        -ny    *  «• 

with  remainder  Erie,  lOT  the  puontiff  in  eTTor ;  and  by  WaddtngtoH,  for 
remainder to*^*^'  ^^^  defendant  in  error:  but  the  arguments  being  sub- 
his  first  and       stantially  the  same  as  those  which  were  urged  in  the 

other  sons  in  -^  ^ 

tail,  remainder    Court  bclow.  it  has  becu  thought  unnecessary  to  detail 

to  G.  p.  for  life,   .,  .  ,        ^ 

withremaindcrs  tUCm  at  lengtn. 

TpoweTto  Sr      The  judgment  of  the  Court  was  deUvered  by 

several  persons 
"who,  by  virtue 

of  the  limit-  Lord  Dbnman,  C.  J. — ^Wc.  are  all  agreed  in  this  case 

will,  8houid\e  that  the  judgment  giren  in  the  Court  below  is  correct^  and 
rio^oTthe^  «""  ^^*  ^®  affirmed.  The  caae  states  the  bequest  by  the  will 
tatcs,  by  deed    of  Mr.  Trenchard  to  the  Rev.  Geoi^e  Pickard,  of  an  estate 

or  will  to  ap-  ,  .  , 

point  to  any  for  lifc^  with  a  proviso  that  it  should  be  lawful  tor  the 
women  they  sevcral  pcrsous  who  for  the  time  being  should,  by  virtue 
should  marry,    ^^f  ^^j  ^  ^hc  limitations  thereinbefore  contained,  be  in  the 

by  way  of  jom-  '^  ' 

ture,  rent  actual  posscssiou^  or  entitled  to  the  rents,  issues,  and 

ceeding  £750    profits,  during  life,  by  deed  or  will,  to  grant  an  annual  sxun 

per  annum  for 
life,  to  be  issu- 
ing out  of  and  chargeable  upon  the  devised  estates,  clear  of  all  taxes  and  deductions  whatsoever. 
W.  T.  died  without  issue,  and  T.  P.  entered  into  possession  of  the  estates,  and  by  his  will 
charged  them  with  £750  per  annum  by  way  of  jointure  to  his  wife,  under  the  power,  and  died 
without  issue  male,  whereupon  G.  P.  entered  into  possession: — Held,  on  error  brought  on  the 
judgment  of  the  Court  of  Exchequer,  that  G.  P.  was  chargeable  with  legacy  duty  after  the 
rate  of  £10  per  cent,  on  the  value  of  the  rent-charge  of  £750  per  annum,  affirming  the  judg- 
ment of  the  Court  below. 

(a)  3  M.  &  W.  552. 


HILAKT   TSElf^  3  TICT.  849 

or  BiinTiitj  to  bis  wife^  not  exceeding  in  the  whole  the  XMk.  Cktumbirt 


1840. 


smnB  thereiiiafter  mentioned.  Then  it  appears  that  Thomas 
Kckard   became  possessed  as  tenant  for  life;  and  that       Pickard 
hj  his  will^  he  made  a  chaj^  in  faTonr  of  the  lady  there-    Tre  Attos- 
in  mentioned  by  way  of  annuity;  that  annuity  has  been 
estimated  at  a  snm^  upon  which  the  Crown  is  entitled 
to  the  highesi;  dnfy^  if  the  legacy  is  liable  to  charge. 
Now  it  appears  to  me^  in  the  first  place,  that  the  mere 
statement  of  that  state  of  things  is  enough  to  shew  that 
dds  is  a  legacy  left  by  the  will  of  John  Trenchard.    By  that 
will,  he  creates  the  power  of  granting  an  annuity;  that 
annuity  is  afterwards  granted,  whether  by  will  or  deed  is 
immaterial,  and  it  is  the  operation  of  the  will  creating  the 
annuity  that  is  to  be  considered.     The  4th  section  of  the 
statute  45  Qeo.  8,  provides,  in  clear  terms,  "  that  every 
gift  by  any  will  or  testamentary  instrument  of  any  person 
dying  after  the  passing  of  this  act,  which,  by  Yirtue  of  any 
such  will  or  testamentary  instrument,  shall  have  effect 
or  be  satisfied  out  of  the  personal  estate  of  such  person  so 
dying,  or  out  of  any  penonal  estate  which  such  person 
shall  have  power  to  dispose  of  as  he  or  she  shall  think  fit,  or 
which  shall  have  been  charged  upon  or  made  payable  out 
of  any  real  estate,  or  be  directed  to  be  satisfied  out  of  any 
monies  to  arise  by  the  sale  of  any  real  estate  of  the  person 
so  dying,  or  which  such  person  may  have  the  power  to  dis- 
pose of,  whether  the  same  shall  be  given  by  way  of  annuity 
or  in  any  other  form,  shall  be  deemed  and  taken  to  be  a 
legacy  within  the  true  intent  and  meaning  of  this  act,'' — 
referring,  at  that  moment,  to  the  will  that  should  execute 
the  power,  and  not  the  will  that  created  it;  but  that  is 
only  the  mode  of  stating  what  constitutes  a  legacy,  and  in 
this  case  it  is  clearly  a  legacy  under  the  one  will  or  the  other. 
It  is  a  legacy  under  the  later  will  in  fact,  but  in  operation  of 
law  it  is  a  legacy  under  the  other  will ;  and  the  question  is,  in 
what  character  it  is  to  pay  the  duty  ?  I  am  of  opinion  that  it 
derives  its  legal  character  out  of  the  original  will,  and  not 
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Btch.  Chamber,  the  engrafted  will.  Then  a  proviso  follows : — "  That 
^  '  -  nothing  herein  contained  shall  be  construed  to  extend  to 
PicKARD  the  charging  with  the  duties  by  this  act  granted,  any  spe- 
The  Attor-  dfic  sum  or  sums  of  money,  or  any  share  or  proportion 
thereof,  charged  by  any  marriage  settlement  or  deed  or 
deeds  upon  any  real  estate,  in  any  case  in  which  any  such 
specific  sum  or  sums,  share  or  proportion  thereof,  shall  be 
apiiointed  or  apportioned  by  any  will  or  testamentary  in- 
strument under  any  power  given  for  that  purpose  by  any 
such  marriage  settlement,  or  deed  or  deeds/^  Now  the 
meaning  of  that  proviso  appears  to  me  quite  consistent 
with  the  view  we  are  taking  of  this  case;  where  the 
charge  is  not  by  will,  but  by  deed,  then  the  act  has 
said  that  it  shall  not  be  considered  as  a  legacy;  it  is  a 
ffift  by  a  marriage  settlement.  That  is  quite  consistent 
with  the  general  principle,  that  where  the  interest  grows 
out  of  the  will  creating  the  power,  it  shall  be  referred 
to  that  will,  and  not  to  the  will  afterwards  made  in  pursu- 
ance of  the  power.  I  admit  we  must  go  the  length  of  say- 
ing, that  if  the  power  is  executed  by  deed,  the  charge 
is  liable  to  the  duty,  as  well  as  where  it  is  executed,  and 
the  annuity  given,  by  a  will ;  and  not  shrinking  from  that 
consequence,  it  seems  to  me  that  we  are  bound  by  the 
principle  disclosed  in  this  proviso,  to  refer  the  liability  to 
duty  to  the  question  what  is,  in  legal  operation,  the  instru- 
ment by  which  the  charge  is  made;  and,  upon  that,  there 
is  no  doubt  whatever  in  my  mind,  that  the  charge  is  made 
by  the  original  will,  and  not  by  that  which  is  accidentally 
a  will,  and  not  a  deed,  by  which  the  original  intention  is 
carried  into  effect.  For  these  reasons,  we  are  of  opinion 
that  the  judgment  of  the  Court  below  is  correct,  and  must 
be  affirmed. 

Judgment  affirmed. 
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Rhodes  v.  Smethuest.  ^ 

A.  WRIT  of  error  having  been  brought  from  the  judgment  it  is  no  answer 

of  the  Court  of  Exchequer  (a)  in  this  case,  it  was  argued  in  su^me  of  Li-^ 

Michaelmas  Vacation  hj  Sir  W.  W.  FoUett  for  the  phuntiflf.  Sl«the''ci!!^' 

The  arguments  were  in  substance  the  same  as  those  urged  o^  action  ac 

by  him  in  the  Court  below ;  the  main  position  contended  the  statute  had 

for  on  behalf  of  the  plaintiff  being,  not  that  the  case  fell  l^fdebtorr' 

within  the  words  or  the  equity  of  the  7th  section  of  the  ''itWn  the  six 

^      "^  years,  died,  and 

21  Jac.  1,  c.  16,  or  within  the  4  Anne,  c.  16,  s.  18 ;  but  that  (by  reason 

that  the  3rd  section  of  the  statute  of  James  did  not  apply  to  the^Hghu? 

at  aU  to  a  case  where  there  was  not  a  continuing  right  to  ?utor  o*f  Ws*"' 

brinff  the  action  during  the  six  years.    Besides  the  cases  ^iji^a^notap- 

**  o  i^  pointed,  until 

dted  in  the  Court  below,  the  following  were  referred  to :  after  the  expir- 
Chandler  v.  r%lett  (*),  Matthews  v.  Philips  (c),  Middletm  v.  SaTin^fhiJ* 

At  the  conclusion  of  the  argument  for  the  plaintiff,  the  ^^^^^  within  a 
Court  intimated  to  Whiiehurst,  who  appeared  for  tlie  de-  after  probate 
fendant,  that  they  would  hear  him  on  a  future  day,  if  they  ^^^^^ 
considered  it  necessary  to  do  so.  And  now,  without  calling 
upon  the  defendant. 

Lord  Denman,  C.  J.,  gave  judgment. — This  was  an  ac* 
tion  upon  a  promissory  note  for  £2500  made  by  the  in- 
testate James  Hobson,  payable  to  the  plaintiff  on  demand, 
with  the  usual  money  counts. 

To  the  count  on  the  note  the  defendant  pleaded,  inter 
alia,  the  Statute  of  Limitations. 

The  plaintiff  replied,  that  the  cause  of  action  accrued 
within  six  years  before  the  death  of  James  Hobson,  and 
shewed  further,  that,  in  consequence  of  litigation  in  the 
Ecclesiastical  Courts,  no  administration  to  his  effects  was 
granted  till  the  18th  of  June,  1835,  and  that  the  plaintiff 

{a)  4  M.  &  W.  42.  (c)  2  Salk.  424. 

(6)  2  Saund.  120.  (d)  WiUes,  259,  note  (c). 
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Sseh.  Chamber,  commenced  his  action  within  a  reasonable  time  afterwards^ 

.    ^^^'   ^    viz.  on  the  12th  of  September,  1835 ;  and  averred,  that 

Rhodes       the  periods  which  elapsed  between  the  accruing  of  the 

Smetburst.    cause  of  action  and  the  death  of  James  Hobson,  and  be-* 

tween  the  grant  of  administration  to  the  defendant  and 

the  commencement  of  the  suit,  did  not  together  amount 

to  six  years. 

The  defendant  rejoined,  that  the  causes  of  action  did 
not  accrue  within  six  years  before  the  death  of  James 
Hobson. 

A  verdict  having  passed  for  the  plaintiff,  the  Court  of 
Exchequer  gave  judgment,  notwithstanding  the  verdict,  for 
the  defendant. 

A  writ  of  error  having  been  brought  in  this  Court,  we 
have  heard  the  case  argued  on  behalf  of  the  plaintiff. 

The  question  was  said  to  turn  upon  the  8rd  section  of 
the  stat.  21  Jac.  1,  c.  16,  by  which  it  is  enacted,  "  that  all 
actions  of  trespass  quare  dausum  fregit,  &c.,  all  actions 
of  account  and  upon  the  case,  &c.,  shall  be  commenced  and 
sued  within  the  time  and  limitation  hereafter  expressed,  and 
not  after;  that  is  to  say,  the  said  actions  upon  the  case 
(other  than  for  slander)  within  three  years  next  after  the 
end  of  this  present  session  of  FarUament,  or  within  six 
years  next  after  the  cause  of  such  actions  or  suit,  and  not 
after.''  And  it  was  contended  by  the  plaintiff's  counsel, 
that  the  six  years  mentioned  in  the  statute  could  not  be 
considered  as  having  elapsed,  nnless  there  had  been  a  con- 
tinuing cause  of  action  capable  of  being  enforced;  in 
other  words,  a  plaintiff  capable  of  suing  and  a  defendant 
liable  to  be  sued,  during  the  whole  of  the  six  years. 

It  was  admitted,  that  with  reference  to  the  disabilities 
mentioned  in  the  7th  section  of  the  statute,  if  the  time  of 
limitation  had  once  begun  to  run,  it  would  continue  to 
run  on,  notwithstanding  any  subsequent  disability ;  but  it 
was  maintained  that  with  reference  to  the  3rd  section  of 
the  statute  the  case  was  different. 
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It  was  not  fiUeged  that  anj  decision  of  onr  Courts  of  Emck  chamber, 
law  oonld  be  produced  in  support  of  the  proposition  con-    ^   ^^^'  . 
tended  for;  but  cases  were  cited  to  shew  that^  in  reference       Rhodes 
to  Tarions  dauses  of  the  statute,  the  Courts  had  adopted    smbthurst. 
an  equitable  rather  than  a  literal  construction  of  the  act. 
Chmdler  y.  VUett  (a)  was  referred  to,  which  decided  that 
an  action  of  assumpsit  was  within  the  meaning  of  the  pro- 
Tiso  in  the  7th  section  of  the  statute,  though  not  specific- 
ally mentioned.    Maithew$  ▼.  PkUyM  (b),  WUcM  ▼.  Hug- 
gnu  {c),  Middleton  y.  Forbes  (d),  were  dted.     This  class  of 
cases  are  stated,  in  Willes  29,  to  haye  been  adjudged  upon 
the  equity  of  that  clause  of  the  statute  of  James  (sect.  4) 
which  giyes  a  year  after  judgments  or  outlawries  reyersed, 
for  the  bringing  of  a  new  action.    In  these  cases  actions 
had  been  commenced  within  the  six  years,  and  abated  by 
matters  subsequent,  and  in  such  cases  a  new  action  has 
been  allowed  to  be  brought  within  a  reasonable  time  after 
the  determination  of  the  first. 

The  case  of  Douglas  y.  Forrest  {e)  was  also  cited.  In 
that  case  the  debtor  resided  and  died  abroad.  His  death 
occurred  in  1817.  Probate  was  not  taken  out  till  1834, 
and  within  six  years  after  the  creditor  brought  his  action, 
and  the  question  was,  whether  he  was  entitled  to  maintain 
it  within  the  equity  of  the  proviso  in  the  19th  section  of 
the  4th  Anne,  c.  16,  by  which,  in  the  case  of  debtors  re- 
siding abroad,  the  right  to  sue  is  reserved  to  the  creditor, 
provided  he  sues  within  the  limited  period  after  the  debtor's 
return  from  abroad.  The  Court  held  the  action  maintain- 
able, notwithstanding  this  lapse  of  time,  and  althoi^h  the 
debtor  never  returned  from  abroad. 

None  of  these  cases  were  decisions  upon  the  section  now 
in  question — ^they  are  but  illustrations  of  a  principle  which 


(a)  2  Saund.  120.  (c)  Fitzgib.  171,  289. 

{h)  2  Salk.  424.  (d)  Willes,  259,  note  (c). 

(e)  4Bing.686. 
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Bxeh.  Chamber,  does  not  admit  of  controTersy,  that  Judges  will  expound  a 
^  '  '  case  within  the  mischief  and  cause  of  an  act^  to  be  within 
Rhodes  the  statute  by  equity,  if  it  be  not  within  the  words :  Com. 
Smethurst.  Dig.  Tit.  Pari.  B.  13,  Co.  Idt.  24.  b. :  but  the  question  still 
remains  to  be  decided  in  each  particular  case,  what  the 
intent  of  the  act  is,  and  whether  the  proposed  case,  though 
not  within  the  words,  is  yet  within  the  meaning  and  rea- 
son of  the  act. 

In  addition  to  the  cases  at  law,  three  cases  from  courts 
of  equity  were  cited :  JoUiffe  v.  Pitt  (o),  Webster  y.  Web- 
ster  (i).  Perry  v.  Jenkins  (c). 

In  the  case  of  JoUiffe  v.  Pitt,  the  decision  does  not  ap- 
pear; it  is  only  said  that  the  Chancellor  inclined  to  be  of 
opinion  that  the  Statute  of  Limitations  was  not  to  take 
eflFect. 

In  Webster  v.  Webster,  a  bill  was  filed  by  the  executor 
of  a  creditor  against  the  executor  of  the  debtor.  The 
debtor  died  in  1786,  the  creditor  in  1792.  The  will  was 
not  proved  till  1802.  The  bill  prayed  for  an  account  and 
payment.  The  defendant  put  in  a  plea  of  the  Statute  of 
Limitations.  It  is  said  that  the  Chancellor  objected,  that, 
as  there  was  no  representation  tiU  1802,  there  was  no  per- 
son who  could  be  sued,  and  therefore  the  statute  could  not 
be  pleaded. 

No  dedsion,  however,  was  come  to  on  the  point,  and 
ultimately  the  plea  was,  under  the  circumstances  of  the 
case,  allowed. 

In  Perry  v.  Jenkins,  the  question  arose  on  a  bill  of 
revivor.  The  original  bill  was  filed  by  Griffith  Jenkins 
against  Lewis  Jenkins  in  1818.  In  1819  Griffith  Jenkins 
died,  leaving  Ann  Jenkins  his  widow.  In  1827,  Lewis 
Jenkins,  the  original  defendant,  died.  In  1830,  Ann,  the 
widow,  married  one  Perry ;  subsequent  to  this  marriage, 
administration  was  taken  out  by  Mrs.  Perry  to  the  estate 

(a)  2  Vern.  694.  (ft)  10  Ves.  93.  (c)  1  Myl.  &  Cr.  118. 
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of  the  original  plaintiff,  Griffith  Jenkins,  and  in  1835,  the  E*ek.  chamber, 
bill  of  revivor  was  brought  against  the  real  and  personal     .   ^^^'  . 
representatives  of  Lewis  Jenkins,  the  original  defendant.  Rhodes 

To  this  bill  a  plea  of  the  Statute  of  Limitations  having  smbthurst. 
been  put  in,  it  was  overruled,  on  the  ground  that  the  Sta- 
tute of  Limitations  did  not  begin  to  run  till  administration 
was  taken  out.  The  right  to  revive  the  bill  never  had  ex- 
isted in  the  deceased  Griffith  Jenkins :  it  was  a  right  first 
accruing  to  his  personal  representative;  and  on  that  ground 
the  case  of  Murray  v.  The  East  India  Company  (a)  was  said 
to  be  a  conclusive  authority  against  the  plea. 

It  appears  from  this  examination,  that  the  cases  in 
equity  do  not  (any  more  than  those  at  law)  furnish  any 
authority  for  the  proposition  contended  for  by  the  plaintiff 
in  this  case. 

K  from  the  cases  we  turn  to  the  statute,  we  see  nothing 
in  the  words  of  the  clause  in  question  which  points  to  the 
necessity  of  a  continuing  cause  of  action,  capable  of  being 
enforced  during  the  whole  period  of  six  years.  The  words 
are,  that  the  action  shall  be  brought  within  three  years 
after  the  end  of  the  then  session  of  Parliament,  or  within 
six  years  next  after  the  cause  of  such  action  or  sidt,  and 
not  after.  These  words,  in  their  natural  sense,  import 
what  is  more  precisely  expressed  in  the  7th  section  of  the 
same  statute,  by  the  words  ''the  time  of  any  such  cause 
of  action  given  or  accrued,  fallen  or  to  come" 

It  was  said  in  argument,  that  no  laches  can  be  imputed 
to  the  plaintiff  for  not  suing  during  that  portion  of  time 
during  which  there  was  no  person  whom  he  could  sue,  and 
therefore  that  period  of  time  ought  to  be  excluded  from 
calculation,  by  an  equitable  extension  of  the  terms  of  the 
act. 

This  argument  might  be  entitled  to  some  weight,  if  the 
clause  in  question  had  had  for  its  object  the  remedying  of 
some  inconvenience  under  which  plaintiffs  suffered,  in 
(a)  5  B.  &  Aid.  204. 
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Exeh.  Chamber,  which  case  it  might  be  extended  hj  construction  to  reach 
^  a  case  not  within  the  words,  bnt  within  the  misdiief  in- 
tended to  be  remedied.  But  the  object  of  this  act  is  quite 
different;  it  was  passed  for  the  benefit  of  defendants^  to 
exempt  them  firom  being  called  to  account  in  reqpect  of 
transactions  long  gone  by,  which  it  m%ht  not  be  easy  to 
explain  at  a  distance  of  time.  This  object  would  be  liable 
to  be,  in  many  cases,  defeated,  if  we  were  to  adopt  the  con- 
struction contended  for  by  the  plaintiff;  the  time  of  limi- 
tation might  be  indefinitely  prolonged,  and  we  should  be 
extending  a  statute  by  equity,  not  to  forward,  bnt  to  de- 
feat, the  remedy  which  the  act  had  in  view. 

The  case  of  Prideaux  v.  Webber  (a),  in  which  the  statute 
was  held  to  run,  though  the  Courts  of  law  were  shut  in 
consequence  of  the  rebellion,  shews  that  this  clause  of  the 
act  is  to  be  construed  strictly  against  plaintiffs ;  and  the 
act  of  1  Will.  &  M.  c.  4,  by  which  it  was  enacted,  that  from 
the  10th  of  December  until  the  12th  of  March,  1688, 
shall  not  be  accounted  any  part  of  the  time  within  which 
any  person,  by  virtue  of  the  Statute  of  limitations,  must 
bring  his  action,  is  in  acoordance  with  this  view  of  the 
law. 

We  think,  therefore,  that  the  observations  of  Lord 
Kenyan,  in  the  case  of  Doe  d.  Duroure  v.  Jones  (6),  with  re* 
ference  to  the  statute  of  fines,  furnish  the  proper  rule  for 
the  construction  of  the  statute  of  James,  and  for  the  Sid 
equally  with  the  7th  section  of  that  act : — "  I  never  heard 
it  doubted,''  said  Lord  Kenyan,  "  till  the  discussion  of  this 
case,  whether,  when  any  of  the  statutes  of  limitation  had 
begun  to  run,  a  subsequent  disability  would  stop  their 
running.  If  the  disability  would  have  such  an  operation 
on  the  construction  of  one  of  those  statutes,  it  would  also 
on  the  others.  I  am  clearly  of  opinion,  on  the  words  of 
the  statute  of  fines^  on  the  uniform  construction  of  all  the 

(a)  1  Lev.  31.  (6)  4  T.  R.  300. 
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statates  of  limitation  down  to  the  present  moment,  and  on  Exeh,  dumber, 

1840 
the  generally  receiyed  opinion  of  the  profession  on  the 

subject,  that  this  question  ought  not  now  to  be  disturbed/' 

Our  opinion  therefore  is,  that  the  judgment  of  the  Court 

below  ought  to  be  affirmed. 

Judgment  affirmed. 


MEMORANDA. 

In  this  vacation,  George  Jame»  Tkamer,  Esq.,  of  Lincoln's 
Inn;  Robert Baynes  Armstrong,  Esq.,  and  Dtwid  Dundas, 
Esq.,  of  the  Inner  Temple;  vLxid  Richard  BetheU,  Esq.,  of 
the  Middle  Temple ;  were  appointed  her  Majesty's  Counsel. 

In  the  same  vacation,  James  Manning,  Esq.,  of  Idnooln's 
Inn;  John  Halcomb,  Esq.,  WUUamFrg  (Jhannell,  Esq.,  and 
WiUiam  Shee,  Esq.,  of  the  Inner  Temple;  and  Digby 
Cayley  Wrangham,  Esq.,  of  Gray's  Inn;  were  called  to  the 
degree  of  the  coif,  and  gave  rings  with  the  motto,  ''  Honos 
nomenque  manebunt/* 

Serjeants  Adams,  Andrews,  Storks,  Ludlow,  Bompas, 
Gaulbum,  and  Taffourd,  received  patents  of  precedency, 
conferring  upon  them  the  same  rank  which  they  Jield  un- 
der the  warrant  of  King  William  the  Fourth,  held  by  the 
Privy  Council  to  be  void. 


END   OP   HILARY   TEBM. 
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Exeh.  tf  PUat, 

1840.  CoBNFooT  V.  Sir  F.  G.  Fowke,  Bart. 

^ ^ — '     m 

Aitumpsit  for      JL  HIS  was  an  action  upon  a  written  agreement^  dated  the 

foraTce^of'an  l^th  of  November,  1888,  made  between  the  plaintiflF  and 
tSeTread'°  *^®  defendant,  whereby  the  defendant  agreed  to  take  a 
furnishedhouse.  ready-fumished  honse  of  the  plaintiff,  for  the  term  of  two 
plaintiff  caused  ycars,  at  the  rent  of  £875  per  annum,  but  which  the  defen- 
i"eir„"d«t.,  dant  had  refused  to  perfonn. 

enter  into  the 

agreement  by  means  of  fraud,  covin,  and  mirepresentation  of  the  plaintiff,  and  others  in 
collusion  with  him;  on  which  issue  was  joined.  It  appeared  at  the  trial,  that  the  plain- 
tiff had  employed  one  C.  to  let  the  house  in  question,  and  the  defendant  being  in  treaty 
with  C.  for  taking  it,  asked  him  "  if  there  was  any  objection  to  the  house,"  to  which  he  answered 
that  there  was  not;  and  the  defendant  entered  into  and  signed  the  agreement,  but  afterwards 
discovered  that  the  adjoining  house  was  a  brothel,  and  on  that  ground  declined  to  fulfil  the 
contracL  It  appeared  that  the  plaintiff  knew  of  the  existence  of  the  brothel  before,  but  C, 
the  agent,  did  not : — Held,  (Lord  Abinger,  C.  B.,  dissentiente),  that  it  was  not  sufficient  to  sup- 
port the  plea,  that  the  representation  turned  out  to  be  untrue,  but  that  for  that  purpose  it  ought 
to  have  been  proved  to  have  been  fraudulently  made ;  that  as  the  representation  was  not  embo- 
died in  the  contract,  the  contract  could  not  be  affected  by  it,  unless  it  were  a  fraudulent  repre- 
sentation ;  and  that  the  knowledge  of  the  plaintiff  of  the  existence  of  the  nuisance,  and  the 
representation  of  the  agent  that  it  did  not  exist,  were  not  enough  to  consUtute  fraud,  so  as  to 
support  the  plea. 
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Plea,  that  the  plaintiff  caused  and  procured  the  defen-  ^ck,  e/  pua$, 
dant  to  enter  into  the  said  agreement^  and  that  the  defen-  '  ^ 

dant  was  induced  to  enter  into  the  said  agreement^  through      Cornfoot 
and  by  means  of  the  fraud,  covin,  and  misrepresentation        Fowke. 
of  the  plaintiff,  and  others  in  collusion  with  him. — ^Verifi- 
cation. 

The  replication  trarersed  the  plea,  upon  which  issue  was 
joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  Middle- 
sex Sittings,  after  last>  Trinity  Term,  the  following  facts 
appeared  in  evidence. — ^The  defendant,  being  in  search  of 
a  town  residence  for  the  purpose  of  educating  his  children, 
applied  to  Mr.  P.  B.  Clarke,  No.  116,  Crawford-street,  to 
know  if  he  had  a  ready-fiimished  house  to  let  in  that 
neighbourhood.  Mr.  F.  B.  Clarke  mentioned  several 
houses,  which,  on  looking  at  them,  the  defendant  thought 
would  not  suit  him.  Subsequently  to  this,  on  the  29th 
October,  1838,  Mr.  P.  B.  Clarke  wrote  to  inform  him  of 
the  house  in  question,  belonging  to  the  plaintiff,  stating 
that  the  rent  required  was  400  guineas,  but  that  he 
thought  350  guineas  might  be  taken,  but  certainly  not 
less. 

Upon  the  receipt  of  this  letter,  the  defendant  went  with 
two  of  his  sons  and  a  friend,  to  look  at  the  house  in  ques- 
tion. No.  16,  York-place,  Baker-street,  and  there  saw  Mr. 
Clarke,  the  father  of  E.  B.  Clarke,  who  had  been  employed 
by  the  plaintiff  to  let  the  house  in  question,  and  to  whom 
persons  making  inquiries  about  the  house  had  been  re- 
ferred. On  seeing  him,  the  defendant  said  that  he  had 
seen  Mr.  Clarke,  of  Crawford-street,  about  taking  the 
house.  Mr.  Clarke  rqilied,  that  that  Mr.  Clarke  was  his 
son,  but  that  he  himself  had  the  letting  of  the  house. 
The  defendant  then  said,  ''  Pray,  Sir,  is  there  anything 
objectionable  about  the  house?"  to  which  Mr.  Clarke 
replied,  "Nothing  whatever;''  upon  which  the  defendant 
said,  "Then  I  do  not  think  I  shall  object  to  give  350 

VOL.  VI.  B  B  M.  w. 
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Bxek.  of  puatf  g^neas  for  the  house ;"  to  which  Mr.  Clarke  replied^  that 
^  '  his  sou  had  made  a  mistake^  that  the  reut  was  450  guiueaa, 
aud  uot  850.  The  defeudaut  thereupou  declined  to  give 
that  reut^  aud  left  the  house.  Afterwards^  however^  in 
cousequeuce  of  some  further  negotiation^  the  reut  was 
reduced  to  £S75,  aud  the  defendant  agreed  to  take  the 
house  on  those  terms^  aud  the  agreemeut^  for  the  breach 
of  which  the  action  was  brought,  was  drawn  up  by  Mr. 
Clarke,  aud  signed  by  the  defeudaut  aud  afterwards  by  the 
plaintiff.  On  the  13th  of  November,  the  day  after  wgning 
the  agreement,  the  defendant  discovered  that  the  adjoin- 
ing house  to  the  plaintiff's,  (which  was  a  comer  house)^ 
situate  in  Davies-street,  was  a  brothel  of  the  worst  descrip- 
tion, of  which  there  was  ample  evidence  given  at  the  trial, 
aud  in  cousequeuce  of  it  persons  in  the  immediate  neigh- 
bourhood  of  it  could  not  let  their  lodgings,  and  were 
obliged  to  leave  their  houses.  It  was  also  proved  that  the 
plaintiff  was  fiilly  aware  of  it,  and  had  consulted  some  of 
the  neighbours  as  to  the  best  mode  of  putting  down  the 
nuisance.  The  defeudaut,  on  the  14th  November,  through 
his  attomies,  Messrs.  Egan  &  Waterman,  gave  notice  of 
his  determination  uot  to  take  possession  of  the  house,  be- 
cause, to  his  great  astonishment,  he  had  discovered  that 
the  next  house  to  it  was  a  house  of  ill  fame.  The  defen- 
dant's family,  it  appeared,  consisted  of  two  sons  and  two 
daughters,  the  eldest  daughter  being  sixteen  or  seventeen 
years  of  age. 

At  the  trial,  the  defendant  began,  aud  having  proved  the 
above  facts,  Theriger,  for  the  plaintiff,  objected  that  the  ques- 
tion put  to  Mr.  Clarke,  the  agent,  by  the  defendant,  whether 
there  was  any  objection  about  the  house,  must  be  considered 
as  applying  to  objections  within  the  house,  or  to  the  house 
itself,  but  not  to  objections  arising  from  something  outside 
and  apart  from  the  house ;  which,  he  contended,  the  agent 
who  was  merely  authorized  to  let  the  house,  had  no 
authority  from  his  principal  to  answer.     The  learned 
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Judge  overruled  the  objection^  but  left  it  to  tbe  jury  to  Etch,  of  PUat, 
sajr  whether  the  nuisance  waa  such  as  formed  a  soHd  ob-  *   ^ 

jection  to  the  house;  if  so^  and  if  they  thought  that  Cornfoot 
when  the  defendant  used  the  expression  "about  the  Fowkb. 
house/'  Mr.  Clarke  could  not  have  understood  him  in  any 
other  sense  than  that  of  an  objection  to  the  house,  they 
ought  to  find  their  verdict  for  the  defendant :  and  he  stated 
his  opinion  to  be,  that  althoi^h  an  agent  could  not  bind 
his  principal  beyond  the  scope  of  his  authority,  it  did  not 
follow  that  the  principal  could  enforce  a  contract  procured 
by  the  false  representation  of  his  agent,  and  that  the  repre- 
sentation made  by  the  agent  must  have  the  same  effect  as 
if  made  by  the  plaintiff  himself.  The  jury  answered  both 
questions  in  favour  of  the  defendant,  and  gave  their  verdict 
accordingly. 

TTiesiffer,  in  Easter  Term  last,  obtained  a  rule  to  shew 
cause  why  there  should  not  be  a  new  trial  on  the  ground 
of  misdirection. 

Kelly,  CTumnell,  and  Willcoek,  in  Michaelmas  Term,  shewed 
cause.  The  plea  was  proved,  and  the  learned  Judge  was  right 
in  directing  the  jury  to  find  a  verdict  for  the  defendant.  The 
agent  having  been  employed  by  the  plaintiff  to  let  the  house, 
had  necessarily  authority  to  answer  all  inquiries  respecting 
it.  It  will  be  said  that  the  agent  had  only  authority  to  answer 
inquiries  as  to  matters  within  the  house;  but  there  cannot 
be  any  distinction  between  inquiries  about  the  house,  and 
inquiries  as  to  matters  within  the  house.  The  agent  must 
have  authority  to  answer  all  inquiries  necessary  for  the 
purpose  of  letting  it.  The  principal  cannot  take  the 
benefit  of  the  contract  by  acknowledging  the  autho- 
rity of  the  agent  to  let  the  house,  and  at  the  same  time 
disaffirm  it  by  denying  his  authority  to  answer  a  question 
respecting  it.  When  the  agent  was  asked  if  there  was 
anything  objectionable  about  the  house,  he  had  authority 
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Exek.  of  Pieoi,  to  answer  tliat  question;  and  tliat  being  an  act  done  by  him 
within  the  scope  of  his  authority,  it  was  the  same  as  if  it 
had  been  done  by  the  principal  himself:  and  the  principal 
well  knew  of  the  existence  of  the  nuisance.  The  agent 
and  the  principal  must  be  considered  as  one  person,  and 
identified  together,  where  the  agent  is  acting  within  the 
scope  of  his  authority.  [Parke,  B. — ^The  difficulty  here  is, 
that  under  this  plea  you  are  to  make  out  fraud  in  the 
plaintiff  or  his  agent ;  but  it  is  not  shewn  that  the  agent 
knew  of  the  existence  of  this  objection  to  the  house,  and 
the  plaintiff  did  not  make  the  representation,  or  know  of 
its  having  been  made.  If  you  could  make  out  that  the 
plaintiff  knew  that  Clarke  was  ignorant  of  it,  and  had  em- 
ployed him  on  purpose  that  he  might  make  that  answer, 
then  it  might  have  been  a  fraud  in  the  plaintiff.]  It  is  sub- 
mitted that  the  knowledge  of  the  principal  is  the  knowledge 
of  the  agent,  and  vice  vers&;  if  so,  it  is  the  same  as  if  the 
representations  were  made  by  the  plaintiff  himself.  In 
FUzherbert  v.  Mather  (a),  it  was  so  held ;  and  Ashurst,  J., 
says,  ^^  On  general  principles  of  policy,  the  act  of  the  agent 
ought  to  bind  the  principal ;  because  it  must  be  taken  for 
granted,  that  the  principal  knows  whatever  the  agent 
knows.''  And  BuUer,  J.,  says,  "  Though  the  plaintiff  be 
innocent,  yet  if  he  build  his  information  on  that  of  his 
agent,  and  his  agent  be  guilty  of  a  misrepresentation,  the 
principal  must  suffer.''  In  Doe  v.  Martin  (A),  the  doctrine 
that  the  knowledge  of  the  agent  is  the  knowledge  of  the 
principal,  is  fully  recognised;  and  Lord  Kenyan  there 
says(c),  "The  maxim,  that  the  principal  is  civilly  responsi- 
ble for  the  acts  of  his  agent,  universally  prevails,  both 
in  courts  of  law  and  equity.''  [Parke,  B. — That  was  the 
fraud  of  the  agent,  and  it  cannot  be  disputed  that  that 
would  vitiate  the  transaction.]  Then  the  converse  of  the 
proposition  is  also  true,  and  the  knowledge  of  the  principal 

(a)  1  T.  R.  16.  (b)  4  T.  R.  39.  (c)  P.  66. 
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is  the  knowledge  of  the  agent :  JfayAtft£;y.£ame9  (a).  There  Sreh.  of  PUa$^ 
an  agent,  employed  by  a  commercial  house  in  London  to 
collect  debts  in  the  country^  delivered  a  parcel  containing 
bank  notes  to  a  common  carrier^  to  be  forwarded  to  his  prin- 
cipals in  London,  which  parcel  was  lost.    The  carriers  had 
given  notice  that  they  would  not  be  accountable  for  parcels 
containing  bank  notes.  The  agent  had  no  knowledge  of  such 
notice,  but  the  principals  had :  and  it  was  held  that  it  was 
their  duty  to  have  instructed  their  agent  not  to  send  bank 
notes  by  that  carrier,  and  that  the  latter  was  not  respon- 
sible.    So  here,  the  plaintiff  ought  to  have  communicated 
this  fact  to  the  agent  whom  he  employed  to  let  the  house, 
and  if  he  did  not,  he  is  equally  bound.    And  in  Schneider 
V.  Heath  (i),  where  a  ship  was  sold,  *'  to  be  taken  with  all 
&ults,^'  it  was  held,  that  the  vendor  could  not  avail  himself 
of  that  stipulation,  if  he  knew  of  secret  defects  in  her,  and 
used  means  for  preventing  the  purchaser  from  discovering 
them,  or  made  a  fraudulent  representation  of  her  condi- 
tion at  the  time  of  the  sale.     Mansfield,  C.  J.,  says,  "  It 
signifies  nothing  whether  a  man  represents  a  thing  to  be 
different  from  what  he  knows  it  to  be,  or  whether  he 
makes  a  representation  which  he  does  not  know  at  the 
time  to  be  true  or  false,  if  it  turns  out  to  be  false.''     So,  in 
the  recent  case  of  WilUa  v.  The  Bank  of  England  (c).  Lord 
Denman,  in  delivering  the  judgment  of  the  Court,  says, 
*'  The  general  rule  of  law  is,  that  notice  to  the  principal  ia 
notice  to  all  his  agents/'  and  if  so,  the  knowledge  of  the 
principal  is  the  knowledge  of  the  agent.     In  Gladstone  v. 
King  {d),  which  was  an  action  on  a  policy  on  a  ship.  Lord 
EUenborough  recognises  the  principle  of  law,  that  what  is 
known  to  the  agent  is  impliedly  known  to  the  principal. 
In  Grant  v.  Munt  (e),  a  compensation  for  dry  rot  in  a 
house  was  decreed  upon  the  representation  of  the  vendor's 
wife  to  the  purchaser  as  to  the  state  of  the  repairs ;  the 

(a)  3B.&C.  601.  M.478. 

\b)  3  Camp.  508.  {d)  1  Mau.  &  S.  35. 

(«)  4  Adol.  &  £11.  21 ;  5  Nev.  &         {e)  Coop.  Chan.  CawB,  173. 
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Exek.  of  PUas,  purchaser  relying  upon  such  representations,  and  stating  to 
the  vendor  that  he  did  not  employ  a  surveyor  for  that  reason. 
So  in  Edwards  v.  M^Leay  {a),  where  the  defendant  having 
sold  and  conveyed  land  to  the  plaintiff^  suggesting  that  he 
had  a  title,  it  afterwards  appeared  that  he  was  not  entitled 
to  part,  the  same  being  an  encroachment  from  a  common, 
though  no  eviction  had  happened  or  been  threatened,  it 
was  held  that  a  bill  lay  to  set  aside  the  "conveyance,  and  for 
a  return  of  the  purchase-money  and  all  expenses.  The  judg- 
ment was  put  on  the  ground  that  the  suppressed  facts,  if 
disclosed,  would  at  all  events  have  influenced  the  price,  even 
supposing  the  purchaser  might  have  been  willing  to  run  a 
risk  with  regard  to  the  title.  Now  here,  if  the  fact  of 
the  existence  of  a  brothel  in  the  adjoining  house  had  been 
known,  it  would  most  undoubtedly  have  affected  the  price 
at  which  it  would  let :  and  the  principal  was  bound  to  inform 
his  agent  of  a  circumstance  which  would  so  affect  it,  and 
if  he  does  not,  then  he  is  guilty  of  fraud.  The  plea  was 
therefore  fully  established. 

^7^esiffer  and  W.  H,  Watson^  contra. — The  learned  Judge 
was  incorrect  in  stating  to  the  jury,  that  the  agent  must 
be  presumed  to  have  the  knowledge  of  the  principal,  and 
that  the  representations  of  the  agent  must  be  treated  as 
those  of  the  principal.  There  is  a  great  difference  between 
the  representations  of  an  agent  and  the  representations  of 
the  principal;  because  the  former  is  only  authorized  to  act 
within  the  scope  of  his  authority.  Now  here,  the  mere 
fact  of  Clarke  having  authority  to  let  the  house  did  not 
enable  him  to  bind  his  principal  by  any  representation  he 
might  choose  to  make  about  the  neighbourhood  of  the 
house.  All  that  he  was  authorized  to  do  was  to  answer 
inquiries  as  to  the  nature,  qualities,  and  conveniences  of 
the  house  itself.  He  had  no  authority  to  make  any  repre- 
sentations as  to  extrinsic  circumstances  respecting  the 
neighbourhood.     Suppose  this  brothel  had  been  four  or 

(a)  Coop.  Chan.  Caaes,  308. 
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five  doors  oS,  or  suppose  the  house  had  been  a  gaming-  Etch,  of  Piea$, 
house^  could  it  be  said  liiat  the  agent's  making  this  answer  ^  ^' 
would  be  a  mirepresentation  for  which  the  principal  would 
be  liable?  Surely  not.  By  employing  a  house  agent> 
he  does  not  give  him  authority  to  make  such  representa- 
tions as^  if  made  by  the  principal  himself^  would  be  bind* 
ing  upon  him.  But^  assuming  that  Clarke  had  authority^ 
then  comes  the  important  question^  whether^  there  being 
no  evidence  to  shew  that  Clarke  was  aware  of  the  objec- 
tion to  the  house,  though  the  plaintiff  did  know  of  it,  and 
there  being  no  evidence  that  the  plaintiff  knew  at  the 
time  of  signing  the  agreement  that  Clarke  had  made  such 
representation,  the  plea  of  fraud  and  covin  is  not  esta- 
blished. The  principal  did  not  know  of  the  representa- 
tion having  been  made  before  he  signed  the  contract, 
and  the  agent  was  not  aware  of  the  existence  of  the 
nuisance.  There  is  no  authority  for  saying  that,  under 
the  circumstances  of  this  case,  the  knowledge  of  the  prin- 
cipal is  the  knowledge  of  the  agent,  so  as  to  bind  the 
principal,  and  render  him  liable  for  a  fraudulent  represen- 
tation. It  has  been  said  that  the  principal  is  bound  to 
communicate  his  knowledge  to  the  agent ;  but  that  is  an 
argument  df  awn  from  cases  of  insurance,  which  are  dis- 
tinguishable. In  those  cases,  the  underwriter  has  no 
knowledge  whatever,  except  what  is  communicated  to  him 
by  the  assured ;  and  therefore,  if  a  principal  employs  an 
agent  to  effect  an  insurance  for  him,  he  is  bound  to  com- 
municate to  him  all  that  he  knows  respecting  the  subject- 
matter  to  be  insured.  But  was  the  plaintiff  here  bound, 
at  all  events,  to  communicate  the  fact  of  the  existence  of 
this  brothel  to  his  agent?  A  party  has  a  right  to  sell  an 
article  with  all  faults ;  and,  in  such  case,  he  is  only  guilty 
of  fiuud  when  he  takes  pains  to  conceal  some  defect.  In 
cases  of  insurance,  the  contract  is  made  entirely  on  the 
faith  that  every  thing  which  the  party  knows  is  communi- 
cated to  the  underwriter;  but  here  it  cannot  be  said  that 
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£xeh.  of  Pleat,  this  Contract  was  entered  into  on  the  faith  of  this  repre* 
w  ^  .  sentation;  the  defendant  might  have  ascertained^  byin- 
CoRNPooT  quiry  in  the  neighbourhood^  whether  any  snch  objec- 
Fowu.  tion  as  this  existed.  In  Doe  v.  Martin^  there  was  fraud 
on  the  part  of  the  agent :  but  here  Clarke  was  an  inno- 
cent party^  and  bona  fide  believed  what  he  said  to  be  true. 
In  SchTieider  v.  Heath,  there  was  a  concealment  of  secret 
defects  in  the  ship^  which  the  agents  conducting  the  sale 
must  have  known  at  the  time.  Now^  in  this  case,  as  there 
is  no  evidence  to  shew  that  Clarke  knew  of  this  objection^ 
and  as  the  contract  contains  nothing  of  this  representa- 
tion, the  plaintiff  cannot  be  affected  by  it.  This  is  not 
such  a  deceit  as  would  go  to  in^nlidate  the  contract.  In 
Grant  v.  Munt,  the  defect  was  a  latent  one,  which  the  pur- 
chaser himself  could  not  have  discovered ;  and  there  the 
wife  knew  that  the  house  had  the  dry  rot,  and  made  the 
false  representation.  So,  in  Edwards  v.  M^Leay,  there 
was  a  latent  defect,  and  the  representation  was  made  by 
the  seller,  with  a  knowledge  of  the  defect,  and  the  decision 
was  put  upon  the  ground  of  its  being  in  the  knowledge  of 
the  seller.  But  whether  this  was  a  representation  by  the 
plaintiff  or  his  agent,  yet  inasmuch  as  it  was  a  matter 
which  the  defendant,  if  he  had  made  proper  inquiries,  might 
have  discovered,  he  is  not  entitled  to  shut  his  eyes  to  the 
fact,  and  enter  into  a  contract,  and  then  say  that  he  has 
been  deceived  by  a  false  representation.  The  question  is, 
whether  this  is  such  a  fraud  as  would  entitle  the  de* 
fendant  to  maintain  an  action  for  deceit,  as  in  Dobell 
V.  Stephens  (a),  where  the  party  kept  the  house,  and 
brought  an  action  for  the  false  representation;  and 
that  is  the  test;  for  if  the  party  could  not  maintain  an 
action  of  deceit,  the  contract  may  be  enforced  against 
him.  In  Dawes  v.  King  (i),  it  was  held  by  Lord  EUen- 
borough,  in  an  action  against  a  vendor  for  a  deceitful  re- 
presentation, that  the  plaintiff  must  prove  that  deceit  was 

(a)  3  B.  &  C.  623.  (b)  1  Stark.  N.  P.  C.  75. 
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used  by  tlie  defendant  for  the  purpose  of  throwing  the  B^ck.  of  pum, 
plaintiff  off  his  gnard,  and  preventing  him   firom  being 
watchful.      But  Pickering   v.   Dowsan{a)  is  strongly  in 
point.     It   was  there  held,  that  if  a  representation  be 
made  before  a  sale  of  the  quality  of  the  thing  sold,  with 
fall  opportunity  for  the  purchaser  to  inspect  and  examine 
the  truth  of  the  representation,  and  a  contract  of  sale  be 
afterwards  reduced  into  writing,  in  which  that  representa- 
tion is  not  embodied,  no  action  for  deceit  lies  against  the 
vendor,  on  the  ground  that  the  article  sold  is  not  answer- 
able to  that  description,  whether  the  vendor  knew  of  the 
defects  or  not.    There  Gibbs,  J.,  says  (A), — "  I  hold,  that 
if  a  man  brings  me  a  horse,  and  makes  any  representation 
whatever  of  his  quality  or  soundness,  and  afterwards  we 
agree  in  writing  for  the  purchase  of  the  horse,  that  shortens 
and  corrects  the  representations,  and  whatever  terms  are 
not  contained  in  the  contract  do  not  bind  the  seller,  and 
muat  be  struck  out  of  the  case.    In  this  case,  if  there  had 
been  any  firaud,  I  agree  it  would  not  have  been  done  away 
by  the  contract;  but,  in  this  case,  there  is  no  evidence  of 
any  fraud  at  all.''    Now  it  is  quite  clear  fit)m  that  case, 
that  a  mere  misrepresentation  is  not  equivalent  to  frtiud. 
In  JSTom  v.  Old  (c),  Abbott,  C.  J.,  says,— "Where  the  whole 
matter  passes  in  parol,  all  that  passes  may  sometimes  be 
taken  together  as  forming  parcel  of  the  contract,  though 
not  always,  because  matter  talked  of  at  the  commence- 
ment of  a  bargain  may  be  excluded  by  the  language  used 
at  its  termination.    But  if  the  contract  be  in  the  end 
reduced  into  writing,  nothing  which  is  not  found  in  the 
writing  can  be  considered  as  a  part  of  the  contract.''     So, 
in  Geddes  v.  Pennington  (d),  where  a  horse  was  sold  under 
a'warranty  of  soundness,  but  with  a  misrepresentation  as 
to  the  place  fit)m  which  he  was  brought,  it  was  held,  that 
if  the  horse  answered  the  warranty  at  the  time  of  the  sale, 
the  misrepresentation  as  to  the  place  from  which  he  came 

(a)  4  Taunt  779.  (c)  2  B.  &  C.  627. 

(6)  P.  786.  (<0  5  Dow,  164. 
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E^eh.  rf  Pleat,  would  not  invalidate  the  contract.  Then^  is  there  in  this 
w  '  ^  case  any  firaud  on  the  part  of  the  plaintiff  or  his  agent  ? 
CoRNFooT  It  is  submitted  that  there  is  none  whatever.  All  that  it 
FowKE.  amounts  to  is  a  mere  omission  to  communicate  the  fact  to 
his  agent ;  but  it  was  not  necessary  for  him  to  communi* 
cate  the  fact  to  the  agents  unless  he  was  also  bound  to 
communicate  it  to  the  purchaser.  There  is  no  fraud  in 
the  agent  in  asserting  that  to  be  true  which  he  did  not 
know  to  be  false^  but  believed  to  be  true^  for  which  an 
action  cotQd  be  maintained.  Haycrefi  v.  Creasey  (a)  is  an 
authority  to  shew  that  an  action  for  a  false  representation 
cannot  be  sustained  if  such  representation  be  made  by  the 
defendant  bon&  fide,  and  with  a  belief  of  the  truth  of  it ; 
because  the  foundation  of  the  action  is  fraud  and  deceit 
in  the  defendant,  end  damage  to  the  plaintiff  by  means 
thereof.  In  that  case,  Lawrence,  J.,  says, — "  I  have  al- 
ways understood  the  doctrine  laid  down  in  Paeley  v.  F^ree^ 
man  {b)  to  be,  that,  without  fraud,  there  was  no  cause  of 
action.^'  In  order  to  support  such  an  action,  there  must 
be  a  statement  of  a  falsehood  known  by  the  person  making 
it  to  be  one.  And  to  support  this  plea,  there  ought  to 
have  been  shewn  such  fraud  and  covin,  for  which  an  action 
of  fraudulent  representation  and  deceit  might  have  been 
maintained. — ^They  referred  also  to  the  judgment  of  Lord 
Denman,  C,  J.,  in  Levy  v.  Langridge  (c). 

Cur.  adv.  vult. 

The  Judges,  differing  in  opinion,  now  delivered  their 
judgments  seriatim. 

BoLVE,  B. — ^This  was  an  action  for  breach  of  a  contract, 
under  which  the  defendant  agreed  to  become  tenant  to  the 
plaintiff  of  a  house  in  York-place,  at  a  yearly  rent  of 
£375.  The  defendant  pleaded  that  he  had  been  induced 
to  enter  into  the  contract  by  the  fraud  and  covin  of  the 
plaintiff;  and  on  this  plea  issue  was  joined. 

(a)  2  East,  91.  {h)  3  T.  R.  51.  (c)  4  M.  &  W.  338. 
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It  appeared  on  the  trial,  that  the  plaintiff,  being  the  Siek,  tf  Pka$, 
]  owner  of  the  honse  in  question,  employed  an  agent  of  the  *   ^ 

[  name  of  Clarke  to  let  it;  and  the  defendant,  being  in  treaty     Cornfoot 

with  Clarke  for  hiring  it,  asked  him  if  there  was  any  objec-       Fowke. 
tion  to  the  house,  to  which  Clarke  answered  that  there 
was  not.     On  the  faith  of  that  representation  the  defend- 
ant entered  into  the  contract.    After  he  had  done  so,  he 
diacoyered  that  the  adjoining  house  was  a  brothel,  and  on 
that  ground  he  declined  to  fiiliil  the  contract,  alleging  that 
Clarke's  statement  of  there  being  no  objection  to  the 
house  was  a  fraudulent  misrepresentation,  and  that  but 
for  aacb  statement  he  would  not  have  entered  into  the 
contract.     The  jury  found  for  the  defendant,   and  the 
counsel  for  the  plaintiff  afterwards  obtained  this  rule  nisi 
to  set  aside  the  verdict,  and  for  a  new  trial,  on  the  ground 
that  Clarke  was  not  proved  to  have  had  authority  to  make 
such  a  statement,  or  to  have  known  of  the  nuisance  in 
question,   though  the  plaintiff  himself  must  have  been 
aware  of  its  existence.    The  point  for  our  decision  is,  whe- 
ther it  was  properly  left  to  the  jury,  in  the  absence  of  proof  of 
express  authority,  to  treat  the  defendant  as  not  being  liable 
in  this  action,  on  the  ground  that  the  representation  of 
Clarke  was  a  representation  by  an  agent  made  in  the  ordi- 
nary course  of  business,  and  therefore  binding  on  the 
principal.   It  was  not  shewn  at  the  trial  what  was  the  pre- 
cise extent  of  the  authority  given  to  Clarke,  but  I  will 
assume  that  he  had  all  the  authority  usually  confided  to 
house  agents,  and  in  the  absence  of  express  proof  he  can- 
not be  assumed  to  have  had  more..    If  an  agent  so  autho- 
rized should  enter  into  an  agreement  to  let  the  house  of 
his  principal,  making  it  part  of  the  contract  that  the 
house  was  free  from  any  particular  nuisance,  as,  for  in- 
stance, the  immediate  neighbourhood  of  a  brothel,  it  is 
obvious  the  principal  could  only  enforce  the  contract,  or 
recover  damages  for  the  breach  of  it,  by  shewing  that  he 
was  able  and  willing  to  do  what  his  agent  had  contracted 
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Exeh.  of  Pleat,  to  do^  that  is^  to  let  to  the  intended  tenant  the  house  firee 
from  the  particular  nuisance.  No  question  as  to  the  extent 
of  the  agent^s  authority  could  in  such  a  case  arise.     The 
landlord^  insisting  on  his  agent^s  contract^  must  take  it  in 
solido^  ii?ith  all  its  qualifications  and  provisions.     If^  in- 
stead of  an  action  at  the  suit  of  the  landlord^  the  intended 
tenant  should  sue  the  intended  landlord  for  the  breach  of 
such  a  contract,  on  the  ground  that  the  agent  had  agreed 
to  let  a  house  free  from  the  nuisance  of  a  brothel,  then 
the  question  argued  in  this  case,  as  to  the  authority  of  a 
house-agent  to  make  such  a  contract  binding  on  his  prin- 
cipal, would  arise.     But  the  present  is  not  a  question  as  to 
the  power  of  an  agent  to  bind  his  principal  by  contract, 
but  as  to  his  power  to  affect  him  by  a  representation  colla- 
teral to  the  contract.    Now,  in  order  to  do  this,  it  is  essen- 
tial, according  to  what  was  laid  down  by  Gibbs,  C.  J.,  in 
Pickering  v.  Dowson  (a),  to  bring  home  fraud  to  the  princi- 
pal; and  that  was  certainly  not  done  in  this  case,  where 
all  the  facts  are  consistent  with  the  hypothesis,  that  the 
plaintiff  innocently  gave  no  directions  whatever  on  the 
subject,  supposing  that  the  intended  tenant  would  make 
the  necessary  inquiries  for  himself,   or  even  with  the 
I  stronger  supposition  that  he  expressly  desirM  Clarke  not 
j  to  make  any  representation  (it  all  on  tfaejmbjgct.     If  the 
plaintiff,  knowing  of  the  nuisance,   expressly  authorized 
Clarke  to  state  that  it  did  not  exist,  or  to  make  any  state- 
ment of  similar  import ;  or  if  he  purposely  employed  an 
agent,  ignorant  of  the  truth,  in  order  that  such  agent 
might  innocently  make  a  false  statement  believing  it  to  be 
true,  and  might. so  deceive  the  party  with  whom  he  was 
dealing,  in  either  of  these  cases  he  would  be  gtulty  of  a 
fraud,  and  the  truth  of  the  plea  would  then,  I  think,  have 
been  established.     But  on  the  general  ground  of  the  au- 
thority of  an  agent  to  bind  his  principal  in  matters  within 

(a)  4  Taunt.  786. 
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the  scope  of  his  authority^  on  which  the  case  was  left  to  B*ek.  of  Pha$, 

the  jury,  I  think  that  as  no  express  authority  was  proved 

to  have  been  given  by  the  plaintiff,  authorizing  Clarke  to 

make  the  representation  in  question,  the  firaud  stated  by 

the  plea  is  not  made  out,  and  consequently  the  rule  for  a 

new  trial  ought  to  be  made  absolute. 

Alderson,  B. — Tn  this  case  the  parties  have  entered 
into  an  agreement  which  is  in  writing,  and  to  the  terms  of 
which  nothing  can  be  added,  and  from  them  nothing  sub- 
tracted. 

The  agent  makes  a  representation  at  the  time  of  the 
negotiation,  which  is  contrary  to  the  fact.  If  that  were  a 
fraudulent  representation,  and  in  consequence  of  that  re- 
presentation the  bargain  was  made,  the  defendant  will  not 
be  liable,  by  reason  of  the  fraud,  and  this  is  the  point 
raised  by  these  pleadings. 

But  here  the  representation,  though  false,  was  believed 
by  the  agent  to  be  true.  He  therefore,  if  the  case  stopped 
here,  has  been  guilty  of  no  fraud. 

The  jury  have,  however,  foimd  that  the  true  facts  were 
known  to  the  principal,  though  not  communicated  by 
him  to  the  agent;  and  it  is  said  this  knowledge,  on  the 
part  of  the  principal,  is  sufficient  to  establish  the  fraud. 

K,  indeed,  the  principal  had  instructed  Us  agent  to 
make  the  fiedse  statement,  this  would  be  so,  although  the 
agent  would  be  innocent  of  any  deceit.  But  this  fact  also 
fails.  It  may  perhaps  be  admitted,  that  such  a  statement, 
if  made  part  of  the  original  written  contract,  would  be 
within  the  scope  of  the  general  agency  here  shewn  to 
exist.  But  the  contract  is  in  writing,  and  this  is  no  part 
of  it.  And  I  think  it  impossible  to  sustain  a  charge  of 
fiand,  when  neither  principal  nor  agent  has  committed  any : 
— ^the  principal,  because,  though  he  knew  the  fact,  he  was 
not  cognizant  of  the  misrepresentation  being  made,  nor 
ever  directed  the  agent  to  make  it;  and  the  agent,  be- 
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E*eh.  of  piea$,  cause^  thongli  he  made  a  misrepresentation^  yet  he  did  not 
^  '  ^  know  it  to  be  one  at  the  time  he  made  it,  but  gave  his 
CoHNFooT     answer  bonfi  fide. 

FovKE.  It  is  said  that  this  will  open  a  door  to  fraud,  by  enabling 

parties  in  the  situation  of  this  principal,  themselves  con- 
scious of  objections  to  their  premises,  to  appoint  agents, 
who  unconsciously  may  make  misrepresentations  to  the  in- 
jury of  third  persons.  This  does  not  follow.  If  the  fact 
could  be  shewn,  it  would  be  a  fruud  on  the  part  of  the 
principal  with  such  a  motive  to  appoint  such  an  agent ;  and 
the  third  party  is  not  (except  from  his  own  imprudence) 
in  any  real  danger,  for  he  may  always  protect  himself  by 
making  the  representation  a  part  of  the  contract,  in  which 
case  its  falsehood,  whether  fraudulent  or  not,  will  be  a  good 
defence  to  him.  For  these  reasons,  I  think  there  should 
be  a  new  trial. 

Parke,  B. — ^In  this  case  I  concur  in  opinion  with  my 
learned  Brothers  who  have  preceded  me,  that  there  should 
be  a  new  trial. 

It  is  an  action  on  an  agreement  by  the  defendant,  to 
take  the  plaintiflF's  house,  ready  furnished,  for  a  term.  The 
defendant  pleads,  that  the  agreement  was  void,  on  the 
ground  of  fraud,  covin,  and  misrepresentation  of  the  plain- 
tiff, and  others  in  collusion  with  him.  That  plea  the  de- 
fendant is  to  prove. 

The  alleged  fraud  consists  in  an  untrjie  representation 
made  by  a  house-agent,  employed  by  the  plaintiff,  in  an- 
swer to  a  question  by  the  defendant.  The  question  was, 
whether  there  was  any  objection  to  the  house ;  the  answer, 
that  there  was  none;  and  it  appeared  that  the  next  door 
was  a  brothel,  and  that  the  plaintiff  knew  it  before,  but 
the  agent  did  not.  My  Lord  Chief  Baron  thought  the 
plaintiff  was  bound  by  the  agent's  representation,  and  left 
the  question  to  the  jury,  whether  that  representation  was 
intended  to  relate  to   intrinsic  objections  only,  or  ap- 


JBA8TXB  TERlf^  3  VICT.  873 

pHed  to  extrinsic  objections  also.    The  juiy  found  that  it  s^h.  of  PUas, 
was  meant  and  understood  to  refer  to  both^  and  to  the  mode 
in  which  that  question  was  left  to  the  juiy^  or  their  find^ 
xDg  upon  itj  no  objection  is  made. 

But  it  is  said^  and  I  think  justly  said^  that  it  is  not 
enough  to  support  the  plea^  that  the  representation  ia  un- 
true ;  it  must  be  proved  to  have  been  fraudulently  made. 
As  this  representation  is  not  embodied  in  the  contract 
itself^  the  contract  cannot  be  affected,  unless  it  be  a  frau- 
dulent representation,  and  that  is  the  principle  on  which 
the  plea  ia  founded. 

Now  the  rimple  facts,  that  the  plaintiff  knew  of  the  ex- 
istence of  the  nuisance,  and  that  the  agent,  who  did  not 
know  of  it,  represented  that  it  did  not  exist,  are  not 
enough  to  constitute  fraud :  each  person  is  innocent,  be- 
cause the  plaintiff  makes  no  false  representation,  and  the 
agent,  though  he  makes  one,  does  not  know  it  to  be  false; 
and  it  seems  to  me  to  be  an  untenable  proposition,  that 
if  each  be  innocent,  the  act  of  either  or  both  can  be  a 
fraud.  No  case  could  be  found  in  which  such  a  principle 
h  laid  down,  as  was  admitted  in  the  course  of  the  argument. 
It  must  be  conceded,  that  if  one  employ  an  agent  to  make 
a  contract,  and  that  agent,  though  the  principal  be  per- 
fectly guiltless,  knowingly  commit  a  fraud  in  making  it, 
not  only  is  the  contract  void,  but  the  principal  is  Uable  to 
an  action.  Lord  Holt  held,  that  in  an  action  of  deceit, 
for  selling  one  so^  of  silk  for  another,  upon  evidence  that 
there  was  no  actual  deceit  in  the  defendant,  but  that  it 
was  in  his  factor  beyond  sea,  the  merchant  was  liable: 
Hem  V.  Nichols  (a).  But,  in  the  present  case,  the  agent 
acted  without  any  fraudulent  intent;  and  therefore  his  act 
alone  neither  renders  the  plaintiff  liable  to  an  action  nor 
vitiates  the  contract.  It  must  also  be  admitted  that  if  the 
plaintiff  not  merely  knew  of  the  nuisance,  but  purposely 

(a)  1  Salk.  289. 
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E*eh.  of  Pieas,  employed  an  ignorant  agent,  suspecting  tbat  a  qnestion 
would  be  asked  from  him,  and  at  the  same  time  believing 
or  suspecting  that  it  would,  by  reason  of  such  ignorance, 
be  answered  in  the  negative,  the  plaintiff  would  unques- 
tionably be  guilty  of  a  fraud,  and  the  contract  would 
be  avoided;  for  then  the  representation  of  the  agent, 
which  he  intended  to  be  made,  would  be  the  same  as  his 
own;  and  his  own  representation,  coupled  with  his  know- 
ledge of  its  falsehood,  would  doubtless  be  a  fraud.  But 
whether  the  fietcts  in  the  case  would  warrant  an  inference 
that  such  a  fruud  was  committed,  it  is  unnecessary  to  in- 
quire, as,  if  they  would,  this  question*  should  have  been 
submitted  to  the.jury. 

My  opinion,  therefore,  is,  that  the  case  has  not  been 
properly  disposed  of,  and  there  ought  to  be  a  new  trial. 

Much  discussion  took  place  on  the  argument  of  the 
rule,  as  to  the  extent  of  the  authority  delegated  to  the 
agent — ^whether  it  was  to  make  representations  as  to  the 
intrinsic  qualities  of  the  house,  or  to  extrinsic  circum- 
stances. The  view  of  the  case  which  I  have  taken,  makes 
it  unnecessary  to  enter  into  that  question  in  order  to  dis- 
pose of  this  rule ;  and  upon  my  Lord's  report,  I  am  unable 
to  collect  exactly  what  the  authority  of  the  house-agent 
was.  It  certainly  was  not  to  make  any  contract,  for  that 
was  clearly  to  be  executed  by  both  principals :  and  whe- 
ther he  had  authority  to  make  any  representations  as  to 
the  state  and  condition  of  the  property,  does  not  appear  to 
be  clear ;  and  I  abstain  from  entering  into  that  question 
at  all,  inasmuch  as  my  opinion  proceeds  on  this,  that  such 
representations,  whether  within  the  scope  of  his  authority 
or  not,  do  not  affect  a  regular  contract,  unless  they  be 
fraudulent  representations. 

Lord  Abinoee,  C.  B. — ^This  was  an  action  on  a  contract 
for  letting  a  ready-furnished  house  for  two  years,  at  the 
rent  of  £375,  by  the  plaintiff  to  the  defendant.    The 
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hreach   alleged  was.   that  the  defendant  refiised  to  oc-  •&<«*•  of  Pieot, 

1840 
cupy  the  honse  or  pay  the  rent.    The  plea  was,  that  the  '   ^ 

defendant  had  been  induced  to  enter  into  the  contract  by      Cornpoot 
the  firaud,  covin,  and  misrepresentation  of  the  plaintiff,  and        Fowu. 
others  in  collusion  with  him. 

The  defendant's  counsel  began. — ^It  appeared  in  evi- 
dence that  Sir  Frederick  Fowke,  the  defendant,  had  had 
some  correspondence  with  the  son  of  Mr.  Clarke,  the  agent 
of  the  plaintiff,  to  whom  inquirers  after  the  house  had 
been  referred  by  the  plaintiff.  In  this  correspondence  the 
rent  was  stated  at  350  guineas.  The  defendant  came  to 
town  with  one  of  his  sons,  and,  accompanied  by  a  friend, 
went  to  the  house  in  York-place,  Baker-street,  where  they 
found  Mr.  Clarke  in  the  dining-room.  The  defendant  and 
his  son  were  both  well  pleased  with  the  house,  and  think- 
ing it  rather  cheap  at  350  guineas,  Mr.  Clarke  was 
pressed  by  the  defendant  to  state,  whether  there  was  any 
objection  jabout  the  house.  Mr.  Clarke  assured  the  defen- 
dant that  there  was  no  objection  whatever.  The  treaty 
went  off  on  the  rent  being  stated  at  450  guineas,  Clarke 
alleging  that  his  son  had  made  a  mistake  when  he  wrote 
that  it  was  350.  Afterwards,  in  consequence  of  some  fur- 
ther negotiation,  opened  by  whom  did  not  appear,  but 
probably  by  Mr.  Clarke,  the  rent  was  reduced  to  £375, 
and  the  defendant  agreed  to  take  the  house,  whereupon 
the  contract  in  question  was  drawn  up  by  Mr.  Clarke,  and 
signed  by  the  defendant  and  afterwards  by  the  plaintiff. 
Shortly  after,  the  defendant  discovered  by  accident,  that 
in  Davies-street,  next  door  to  the  house  in  question,  which 
was  a  comer  house,  a  brothel  of  the  most  odious  description 
was  kept.  There  was  full  evidence  of  the  grossness  of  the 
nuisance,  that  persons  in  the  neighbourhood  could  not  let 
their  lodgings,  and  had  been  obliged  to  abandon  their 
own  houses ;  that  the  plaintiff  was  fully  apprized  of  it,  that 
he  had  consulted  with  some  of  the  neighbours  as  to  the 
best  way  of  putting  it  down,  and  proposed  that  he  would 

VOL.  VI.  CO  M.w. 
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Exeh.  of  Pieoi,  himself  send  in  some  servant  who  might  be  a  witness. 

w    ^      ^     The  defendant's  family  consisted  of  two  sons  grown  up, 

CoRMFooT      and  two  daughters,  the  eldest  sixteen.      It  was  out  of  the 

FowKB.       question  to  suppose  that  he  could  lire  in  the  house,  and  he 

gave  notice  in  writing  that  he  declined  it. 

This  being  the  case  of  the  defendant,  Mr.  nesiger,  for 
the  plaintiff,  called  no  witness,  but  submitted  that  there 
were  two  points :  one  for  the  jury,  whether  the  nuisance 
was  of  such  a  nature  as  to  be  a  substantial  objection  to  the 
house;  the  other  for  the  Judge,  which  was,  that  the  ques- 
tion put  to  Mr.  Clarke  by  the  defendant,  whether  there 
was  any  objection  about  the  house,  must  be  considered  as 
meaning  to  inquire  as  to  objections  within  the  house,  which 
he  admitted  it  was  the  province  of  the  agent  to  answer; 
but  not  as  to  the  objections  arising  from  some  matter  out- 
side of  the  house,  which  he  contended  the  agent  could  not 
have  the  authority  of  his  principal  to  answer,  inasmuch  as 
it  opened  a  vajst  field  of  inquiry,  and  might  be  pushed  to 
any  assignable  distance,  within  which  it  might  be  supposed 
the  house  might  be  affected  by  a  nuisance. 

I  told  the  jury  that  I  saw  no  law  in  the  case ;  that  if 
they  thought  the  nuiswce  was  a  solid  objection  to  the 
house,  which  I  left  to  them,  then  the  only  question  they 
had  to  decide  was,  whether,  when  the  defendant  put  the 
question  in  which  he  used  the  expression  abotU  the  house, 
Mr.  Clarke  could  have  understood  him  in  any  other  sense 
than  that  of  an  objection  to  the  house ;  and  if  they  thought 
that  to  be  the  meaning  of  the  question,  and  that  there  was 
a  solid  objection  to  the  house,  they  should  find  for  the  de- 
fendant ;  and  I  stated,  that  although  an  agent  could  not 
bind  his  principal  beyond  the  scope  of  his  authority,  it  did 
not  follow  that  the  principal  |could  impose  upon  a  third 
party  a  contract  procured  by  the  false  representation  of 
his  agent,  and  that  for  the  purpose  of  that  cause  the  repre- 
sentation made  by  Mr.  Clarke  must  have  the  same  effect  as 
if  made  by  the  plaintiff.     The  jury  gave  their  verdict  on 
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both  the  questions  I  had  left  to  them,  without  hesitation,  -BxcA.  of  PUat, 
for  the  defendant. 

Upon  a  motion  for  a  new  trial,  the  same  distinction  was 
pressed  upon  the  Court,  between  an  objection  in  the  house 
and  an  objection  about  the  house,  and  as  I  understood,  it 
was  admitted  by  the  counsel,  that  had  there  been  a  good 
objection  within  the  house,  the  contract  would  have  been 
Toid.  But  it  appeared  to  the  other  members  of  the  Court 
that,  thia  question  arising  upon  a  plea  of  firaud  and  covin, 
I  was  wrong  in  my  opinion,  that  the  representation  made 
by  the  agent  had  the  same  effect  as  if  made  by  the  prin- 
cipal. For  it  was  said,  and  is  now  said,  that  there  was  no 
firaud  in  the  agent,  because  it  did  not  appear  that  he  knew 
of  the  objection ;  and  none  in  the  principal,  because  he  did 
not  make  the  representation.  Upon  which  the  rule  was 
granted. 

I  have  bestowed  some  consideration  on  this  subject  since, 
and  am  sorry  to  find  myself  obliged  to  differ  from  my 
Brethren  on  a  matter  that  appears  to  me,  but  for  their 
opinion,  too  plain  to  admit  of  a  doubt.  In  the  first  place, 
it  is  not  correct  to  suppose  that  the  legal  definition  of  fitiud 
and  covin  necessarily  includes  any  degree  of  moral  turpi- 
tude. Every  action  for  the  breach  of  a  promise,  for  deceit, 
for  not  complying  with  a  warranty,  or  for  a  false  repre- 
sentation, is  founded  upon  a  legal  fraud,  which  is  charged 
as  such  in  the  declaration,  although  there  be  no  moral 
guilt  in  the  defendant.  The  warranty  of  a  fact  which  does 
not  exist,  or  the  representation  of  a  material  fact  contrary 
to  the  truth,  are  both  said,  in  the  language  of  the  law,  to  be 
firaudulent,  although  the  party  making  them  suppose  them 
to  be  correct.  This  point,  if  it  could  be  doubted,  is  fully 
established  by  the  case  of  Williamson  v.  Allison  (a).  That 
was  a  declaration  in  tort  for  breach  of  a  warranty,  that 
twenty-foiur  dozen  bottles  of  claret  were  in  a  fit  and  proper 

(a)  2  East,  446. 
C  C  2 
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Exeh.  of  Pleat,  state  to  be  exported  to  India^  whereas  they  were  at  ihe 
'  ^  time— and  the  defendant  well  knew  they  were — ^in  a  very  unfit 
CoRNPooT  and  improper  state.  At  the  trial  no  evidence  was  given  of 
FowKE.  the  defendants  knowledge^  and  the  verdict  being  for  the 
plaintiff^  a  motion  was  made  afterwards  for  a  new  trial,  on 
the  ground  that  the  scienter^  having  been  alleged,  ought  to 
have  been  proved.  But  the  Court,  after  ftdl  discussion, 
and  a  reference  to  cases  cited  in  the  argument,  were  una^ 
nimously  of  opinion  that  the  allegation  of  the  scienter  was 
wholly  unnecessary  and  immaterial,  and  therefore  need  not 
be  proved.  Now  if  the  action  had  been  for  a  false  repre- 
sentation made  by  the  seller  of  a  material  fact,  by  reason 
of  which  the  plaintiff  was  induced  to  buy,  although  the 
seller  might  have  supposed  the  fact  to  be  true,  the  same 
reasoning  or  the  same  rule  would  apply; — ^ihe  difference 
between  a  warranty  and  a  representation  is  nothing  more 
than  this,  that  where  there  is  a  written  contract,  the  war- 
ranty forms  a  part  of  the  contract,  but  the  representation 
is  collateral  to  the  contract,  and  may  be  made  verbaUy, 
though  the  contract  may  be  in  writing :  but  if  it  be  of  a 
fact  without  which  the  other  party  would  not  have  entered 
into  the  contract  at  all,  or  at  least  on  the  same  terms,  it  is 
equally  effectual,  if  untrue,  to  avoid  the  contract,  or  to 
give  an  action  for  damages  on  the  ground  of  fraud.  This 
ia  often  illustrated  by  actions,  which  have  been  very  com- 
mon of  late,  by  the  purchasers  of  pubhc-houses,  who  have 
been  induced  to  buy  or  to  give  a  greater  price  for  the 
goodwill  of  the  house,  by  a  representation  of  the  extent  of 
its  business;  and  if  that  representation  turns  out  to  be 
false,  even  though  the  party  making  it  supposed  it  to  be 
true,  and  whether  that  party  were  the  principal  or  the 
agent,  it  has  never  been  doubted  that  the  contract  is  void, 
and  that  the  buyer  may  recQver  back  his  money  in  an 
action  for  money  had  and  received  to  his  use.  In  the 
case  of  Hodson  v.  Williamson  (a),  Mr.  Justice  Yates  lays  it 

(a)  1  W.  Black.  463. 
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doim  as  a  general  proposition^  that  "  the  conceaknent  of  ^ch.  of  pum, 
material  circumstances  vitiates  all  contracts^  upon  the  prin- 
ciples of  natural  law/'  K  this  be  true^  can  it  be  doubted 
that  the  fidse  representation  of  a  material  circumstance  also 
vitiates  a  contract  ?  These  principles  are  familiar  to  every 
person  conversant  with  the  law  of  insurance.  But  a  policy 
of  insurance  is  a  contract^  and  is  to  be  governed  by  the 
same  principles  as  govern  other  contracts.  When  it  is  said 
to  be  a  contract  uberrimse  fidei,  this  only  means  that  the 
good  faith^  which  is  the  basis  of  all  contracts^  is  more  espe- 
cially required  in  that  species  of  contract,  in  which  one  of 
the  parties  is  necessarily  less  acquainted  with  the  details  of 
the  subject  of  the  contract  than  the  other.  Now  nothing 
is  more  certain  than  that  the  concealment  or  misrepre- 
sehtation,  whether  by  principal  or  agent,  by  design  or  by 
mistake,  of  a  material  fact,  however  innocently  made, 
avoids  the  contract  on  the  ground  of  a  legal  fraud.  Bul;^ 
though  I  consider  this  case  as  coming  fiilly  within  the 
meaning  of  a  legal  frtiud,  even  if  the  agent  is  presumed  to 
be  ignorant  of  the  falsehood  of  his  misrepresentation,  I  am 
veiy  fSar  from  conceding  that  it  is  a  case  void  of  all  moral 
turpitude. 

The  verdict  of  the  jury  entitles  me  to  consider  the  ques- 
tion put  by  the  defendant  exactly  the  same  as  if  it  had 
been  put  in  this  form :  "  Is  there  no  brothel,  or  smith's 
forge,  or  farrier's  shop,  or  other  nuisance  so  near  the  house 
as  to  make  it  objectionable?"  to  which  the  agent  replies, 
"  I  assure  you  there  is  none." 

In  the  case  of  Pawson  v.  Watson  (a).  Lord  Mansfield 
lays  it  down,  generally,  that  in  a  representation  to  in- 
duce a  party  to  make  a  contract,  it  is  equally  false  for 
a  man  to  afiBrm  that  of  which  he  knows  nothing,  as  it 
is  to  affirm  that  to  be  true  which  he  knows  to  be  false. 
This  maxim  is  neither  negatived  nor  qualified  by  the 

(a)  Cowp.  785. 
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Ejcck.  of  Pleas,  doctrinc  laid  down  in  that  class  of  cases  derived  firom 
Pasley  v.  Freeman.  The  plaintiffs  in  those  cases  sought 
to  charge  a  party  with  damages  for  stating  that  which  he 
believed  to  be  true^  though  he  did  not  know  it  to  be  so^  in 
answer  to  inquiries  made  by  the  plaintiff  respecting  the 
credit  of  a  third  person.  There  the  defendant  had  no  end 
to  gain^  no  interest  in  the  events  no  motive  to  deceive;  he 
was  not  one  of  the  dramatis  persons  in  the  construction  of 
any  contract.  It  does  not  follow  from  the  principle  esta- 
blished in  these  cases^  that  if  in  any  one  of  them  the  de- 
fendant had  been  the  agent  employed  by  the  purchaser  of 
the  goods  to  buy  them  for  him,  and  even  without  the  autho- 
rity of  his  principal,  had  made  false  representations  of  his 
circumstances,  to  induce  the  seller  to  make  a  contract  to 
sell  his  goods  on  credit,  the  seller  would  have  been  bound 
to  dehver  them. 

Mr.  Clarke,  the  agent,  at  least  for  letting  the  house,  has 
in  this  case  induced  the  defendant  to  enter  into  a  contract 
by  a  false  representation  by  no  means  free  from  moral  tur- 
pitude, even  upon  the  presumption  that  he  was  wholly 
ignorant  of  the  matter.  That  the  truth  was  known  to  the 
plaintiff  is  admitted ;  that  he  had  an  interest  to  conceal  it, 
cannot  be  denied ;  nor  can  it  be  denied  that  it  was  con- 
cealed from  the  defendant.  Whether  his  concealment  was 
consistent  with  good  faith  and  free  from  moral  turpitude, 
may  be  determined  by  a  reference  to  the  case  put  by  Cicero 
in  the  third  book  of  his  Treatise  De  Officiis,  which  I  the 
rather  mention,  because  the  house,  the  sale  of  which  he 
puts  hypothetically,  by  way  of  example,  was  liable  to  an 
objection  that  bears  some  analogy  to  the  present : — 

"  Vendat  aedes  vir  bonus  propter  atiqua  vitia,  qu«  ipse 
ndrit,  cseteri  ignorent :  pestilentes  sint,  et  habeantur  salu- 
bres;  ignoretur  in  omnibus  cubiculis  apparere  serpentes; 
male  materiatse,  ruinosse :  sed  hoc  praeter  dominum  nemo 
sciat :  quaere,  si  hoc  emptoribus  venditor  non  dixerit,  sedes- 
que  vendiderit  pluris  multo,  quam  se  venditurum  putarit. 
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nxua  id  injiute  an  improbe  feoerit  P''  He  then  gives  the  BtOt,  o/  Pitms^ 
arguments  on  both  sides^  and  concludes  that  the  vendor 
ought  not  to  have  concealed  these  defects  in  the  house 
from  the  buyer.  ''  Neque  enim  id  est  celare^  quidquid  reti* 
ceas :  sed  cmn^  quod  tu  scias,  id  ign(»rare  emolumenti  tui 
cau8&  TeUs  eos^  quorum  intersit  id  scire/'  Then  this 
illustrious  moralist  gives  his  oim  opinion  of  the  moral  tur- 
pitude of  such  a  concealment,  for  he  says — ^"  Hoc  autem 
celandi  genus  quale  sit,  et  cujus  hominis,  qms  non  videt? 
certe  non  aperti,  non  simplicis,  non  ingenui,  non  justi,  non 
boni  viri;  versuti  potius,  obseuri,  astuti,  fallacis,  malitiosi, 
callidi,  veteratoris,  vafri/'  Now,  the  present  in  a  case  in 
which  the  fraudulent  concealment  t)f  a  material  fact  by 
the  principal,  and  the  false  representation  of  the  agent, 
combine  to  constitute  a  sufficient  degree  of  fraud,  even 
morally  speakiug,  to  sustain  the  defendant's  plea,  that  he 
was  induced  by  fraud,  covin,  and  frdse  representation  to 
sign  the  contract.  If,  instead  of  a  brothel  next  door  to 
the  house,  some  person  had  died  of  the  plague  in  one  of 
the  chambers  the  week  before  it  was  let,  the  case  would 
be  exactly  similar  to  that  put  by  Cicero  of  the  sedes  pesti- 
lentes.  According  to  the  concession  of  Mr.  Theriffer,  that 
objection  arising  within  the  house,  the  contract,  under  the 
circumstances  of  this  case,  would  be  void.  But  according 
to  the  ai^ument  of  my  learned  Brethren,  tins  intrinsic 
objection  would  have  made  no  difference;  the  agent  not 
being  acquainted  with  the  fact,  and  the  principal  being  no 
party  to  the  representation.  But  it  appears  to  me  that 
nothing  can  be  more  plain  than  that  the  principal,  though 
not  bound  by  the  representation  of  his  agent,  cannot  take 
advantage  of  a  contract  made  under  the  false  representa- 
tion of  an  agent,  whether  that  agent  was  authorized  by  him 
or  not  to  make  such  representation. 

Put  the  ordinary  case  of  a  servant  employed  to  sell  a 
horse,  but  expressly  forbid  to  warrant  him  sound.  Is  it 
contended  that  the  buyer,  induced  by  the  warranty  to 
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Exch,  of  Pleat,  give  ten  times  tlie  price  whicli  lie  would  have  given  for  8n 
'  unsound  horse,  when  he  discovers  the  horse  to  be  unsound, 
is  not  entitled  to  rescind  the  contract?  This  would  be  to 
say,  that  though  the  principal  is  not  bound  by  the  false 
representation  of  an  agent,  yet  he  is  entitled  to  take  ad- 
vantage of  that  false  representation,  for  the  purpose  of 
obtaining  a  contract  beneficial  to  himself,  which  he  could 
not  have  obtained  without  it.  I  own  that  it  never  had 
occurred  to  me  to  doubt,  upon  principle  or  upon  the 
authority  of  decided  cases,  that  the  knowledge  of  the  prin- 
cipal was  the  knowledge  of  the  agent,  and  the  knowledge 
of  the  agent  the  knowledge  of  the  principal.  In  the  case 
of  Seaman  v.  Fonereau  (a),  the  plaintiff,  living  abroad,  wrote 
a  letter  dated  27th  of  June,  1740,  to  order  his  agent 
to  effect  an  insurance  upon  a  vessel;  the  agent  received 
the  letter  the  25th  of  August,  and  effected  the  policy  the 
same  day ;  but  on  the  23rd  of  August  the  agent  received 
a  letter,  mentioning  that  on  the  12th  the  ship  in  question 
had  been  lost  sight  of  all  at  once ;  that  the  captain  had 
before  said  she  was  leaky,  and  there  was  a  hard  gale  on 
the  13th;  the  ship  in  fact  was  not  then  lost,  but  was  cap- 
tured by  the  enemy  on  the  19th  of  August.  It  was  held, 
however,  that  the  policy  was  void,  because  the  agent  did 
not  communicate  the  intelligence  he  had  received,  of  which 
his  principal  knew  nothing.  This  principle  was  pushed 
even  further  in  the  case  of  FUzherbert  v.  Mather  (A),  where 
an  agent  having  written  a  letter  of  advice  on  which  a  po- 
licy was  effected,  received  intelligence  the  next  day  in 
time  to  have  written  by  the  post,  that  the  ship  was  lost, 
but  omitted  to  write.  The  policy  not  having  been  effected 
until  after  the  second  day's  post  had  arrived,  was  held  to 
be  void.  These  are  cases  to  shew  the  effect  of  knowledge 
by  the  agent  only,  but  the  cases  are  so  numerous  where 
policies  have  been  declared  void  by  reason  of  the  know- 
Co)  2  Stra.  1183^  (&)  1  T.  R.  12. 
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ledge  of  tlie  principal  not  commnnicated  to  the  agent,  that  Sxek,  of  puoi, 
it  is  needless  to  dte  them;  no  principle  being  better 
established,  at  least  in  the  law  of  insurance,  than  that  the 
knowledge  of  the  principal  is  the  knowledge  of  the  agent. 
That  it  prevails  also  in  other  cases,  may  be  shewn  by  the 
authority  of  Mayhew  v.  Eames  (a) ;  there  the  agent,  who 
sent  goods  by  a  carrier,  did  not  know  that  the  carrier  had 
hmited  his  responsibility^  by  a  notice,  but  the  principal  did 
know  it,  and  the  Court  held  that  the  knowledge  of  the 
principal  was  the  knowledge  of  the  agent,  in  &vour  of  the 
carrier.  The  same  principle  was  recognised  in  the  cases 
of  WUUa  V.  The  Bank  of  England  (i),  and  Schneider  v. 
Heathy  a  cause  in  which  I  was  one  of  the  counsel.  It 
is  shortly  reported  in  8rd  Camp.  606.  That  was  a  case 
of  the  sale  of  a  ship  under  a  particular,  which  represented 
the  hull  to  be  nearly  as  good  as  when  launched,  but  the 
vessel  and  stores  were  to  be  taken  with  all  faults  as  they 
then  lay.  The  bottom  of  the  vessel  was  worm-eaten  and 
the  keel  broken,  and  she  was  quite  unseaworthy.  The 
captain,  when  the  ship  was  advertised  for  sale,  had  set  her 
afloat,  so  that  neither  the  person  who  framed  the  particu- 
lar, nor  the  buyer,  could  discover  these  defects.  An  action 
was  brought  for  money  had  and  received,  to  recover  back 
the  deposit  by  the  purchaser.  The  person  who  prepared 
the  particular  of  sale  proved  that  he  had  inserted  the  de- 
scription of  the  vessel  without  having  examined  her,  nor 
was  he  aware  that  it  was  untrue.  Mansfield,  C.  J.,  says — 
"I  think  the  particular  is  evidence  here  by  way  of  repre- 
sentation, that  states  the  hull  to  be  nearly  as  good  as  when 
launched,  and  that  the  vessel  required  a  most  trifling  outfit. 
Now,  is  this  true  or  false  ?  Kfalse,  it  is  a  fraud  which  vitiates 
the  contract.  What  was  the  fact  ?  The  hull  was  worm-eaten, 
the  keel  was  broken,  and  the  ship  could  not  be  rendered 
seaworthy  without  a  most  expensive  outfit.     The  agent 

(c)  3  B.  &  Cr.  601.  (6)  4  Adol.  &  £U.  39 ;  5  Nev.  &  M.  478. 
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Bxeh,  of  Pleat,  tellfl  US,  he  framed  this  particular  without  knowing  any- 
thing of  the  matter.  But  it  signifies  nothing  whether  a 
man  represents  a  thing  to  be  difPerent  from  what  he  knows 
it  to  be,  or  whether  he  makes  a  representation  which  he 
does  not  know  at  the  time  to  be  true  or  false,  if,  in  point 
of  fact,  it  turns  out  to  be  false/'  This  case  appears  to  me 
exactly  in  point,  and  I  cannot  but  persuade  myself  that  I 
am  supported  in  my  opinion  by  the  great  authority  of  Sir 
James  Mansfield,  These  cases  were  all  cited  in  the  argu- 
ment. I  must  own,  however,  that  the  principle  found  in 
them  appears  to  me  so  familiar  with  the  daily  practice  of 
the  Courts  and  of  the  world,  that  I  should  not  have  thought 
it  necessary  to  refer  to  cases,  but  for  the  very  grave  doubt 
thrown  upon  it.  Where  the  owner  of  a  house  or  of  a  farm 
employs  an  agent  to  negotiate  and  settle  the  terms  of  a 
contract  for  letting  the  one  or  the  other,  more  especially 
when  he  has  referred  to  that  agent  for  particulars,  can  it 
be  doubted  that  the  party  treating  with  that  agent  is  enti- 
tled to  consider  him  as  the  proper  source  of  all  informa- 
tion that  it  may  be  material  to  him  to  possess  with  a  view 
to  making  his  contract  ?  Or  that  for  the  purpose  of  such 
contract,  any  representation,  material  to  the  subject  of  in- 
quiry, must  be  considered  as  if  made  by  the  principal  ?  Put 
the  case,  that  Mr.  Clarke  the  agent  had  been  fdUy  apprized 
of  this  objection  to  the  house,  but  that  in  the  multiplicity 
of  his  engagements  h^  had  sent  a  clerk  to  represent  kim^ 
and  that  the  clerk,  in  ignorance,  had  made  the  representa- 
tion in  question :  would  the  argument  have  been  urged 
in  that  case,  that  there  was  no  fraud  in  the  derk  because 
he  was  ignorant,  and  none  in  the  master  because  he  did 
not  make  the  representation?  But  what  other  relation 
exists  between  master  and  servant,  as  far  as  third  persons 
are  concerned,  but  that  of  principal  and  agent  ?  K  the 
clerk  of  a  merchant  or  tradesman  offer  goods  for  sale  to  a 
customer,  with  a  misrepresentation  very  material  to  their 
value,  which  representation  his  master  knows  to  be  false. 
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but  the  derk  supposed  to  be  true,  whereupon  the  cuato-  &rcA.  «/  Pka$, 
mer  agrees  to  give  double  the  real  value  of  the  goods,  is  .  ^^^' 
the  customer  bound  to  take  and  pay  for  the  goods,  because 
the  derk  only  represented  a  fact  which  he  did  not  know 
to  be  false?  or  is  not  the  contract,  for  the  purpose  of 
tiying  its  validity  against  the  purchaser,  to  be  dealt  with 
in  the  same  way  as  if  the  master  had  made  the  representa- 
tion? Qui  facit  per  alium  fadt  per  se.  And  what  would 
be  the  condition  of  men,  if,  in  every  case  of  a  treaty  made 
¥ith  an  agent,  the  party  was  xmder  the  necessity  of  sub- 
mitting to  suffer  by  the  misrepresentations  of  that  agent 
about  the  subject-matter,  because  he  had  not  first  ascer- 
tained the  extent  of  the  agent's  powers? 

In  transactions  that  are  of  a  veiy  unusual  character,  and 
where  power  is  rarely  granted  to  an  agent  to  bind  his  prin- 
cipal, except  within  very  strict  limits,  it  may  be  a  very 
necessary  caution  in  the  party  dealing  with  the  agent  to 
know  first  the  extent  of  his  authority ;  but  in  so  ordinary 
a  transaction  as  that  of  letting  a  ready-furnished  house, 
where  the  prindpal  refers  to  a  house-agent  for  particulars, 
and  leaves  it  to  him  to  procure  a  tenant — ^who  would  think 
of  suspending  the  treaty,  in  order  to  write  to  the  landlord 
in  the  country  to  make  inquiries,  lest  the  agent  might  not 
have  full  power  or  information  to  answer  them  ?  Never- 
theless the  argument  for  the  plaintiff  is  mainly  founded 
upon  a  conjecture,  that  the  agent  might  possibly  have 
had  no  authority  to  make  a  representation  of  this  kind, 
upon  which  it  is  contended  that  it  must  not  be  presumed 
that  lie  had  such  an  authority  without  proof,  and  that 
if  he  had  no  such  authority  he  could  not  bind  his  prin- 
dpal. 

I  grapple  with  this  argument,  first,  by  denying  the  pro- 
priety  of  the  conjecture  upon  which  it  is  founded.  I 
maintain  that  a  man  who  employs  his  agent  to  let  his 
house  or  fiEurm,  or  who  refers  inquirers  to  an  agent  for  par- 
ticulars upon  any  subject,  must  be  presumed,  if  the  con- 
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Exeh.  of  Pleat,  trary  be  not  proved,  to  hare  given  that  agent  full  authority 
__  '  .  to  communicate  all  information  that  is  connected  with  the 
subject,  and  that  it  may  be  important  to  the  inquirer  to 
know.  But  I  also  deny  the  conclusion,  as  far  as  it  applies 
to  this  case.  Let  us  simplify  the  case,  by  assuming  that 
the  agent  was  expressly  prohibited  from  giving  any  inform- 
ation, except  as  to  the  amount  of  rent  demanded,  and 
strictly  charged  to  refer  the  inquirers  to  the  principal  for 
all  other  matters;  nevertheless  the  agent,  without  knowing 
anything  of  the  facts,  thinks  fit  to  answer  to  inquiries  upon 
every  subject  upon  which  it  may  be  material  to  the  tenant 
to  be  truly  informed;  to  make  such  false  representations  as 
induce  the  tenant,  without  hesitation,  to  agree  to  take  the 
house  at  the  rent  proposed:  whereas  no  man  in  his  senses 
would  have  taken  the  house  at  such  a  rent,  or  perhaps  at 
any  rent,  had  the  facts  been  truly  represented.  Now,  if 
the  tenant  should  afterwards  bring  an  action  of  deceit  for 
a  false  representation,  I  will  not  stop  to  inquire  whether 
the  landlord  would  be  liable,  upon  his  proving  that  he  ex- 
pressly prohibited  his  agent  from  answering  any  question ; 
but  I  will  say  that  if,  in  such  an  action,  he  might  defend 
himself  upon  the  ground  of  the  want  of  authority  in  his 
agent,  it  by  no  means  follows  that  he  could  insist  upon  en- 
forcing the  contract  against  the  tenant  who  renounced  it. 
In  other  words,  as  I  have  before  said,  it  does  not  follow, 
that  because  he  is  not  bound  by  the  representation  of  an 
agent  without  authority,  he  is  therefore  entitled  to  bind 
another  man  to  a  contract,  obtained  by  the  false  represen  - 
tation  of  that  agent.  It  is  one  thing  to  say  that  he  may 
avoid  a  contract  if  his  agent,  without  his  authority,  has  in- 
serted a  warranty  in  the  contract;  and  another  to  say,  that 
he  may  enforce  a  contract  obtained  by  means  of  a  false 
representation  made  by  his  agent,  because. the  agent  had 
no  authority. 

Upon  these  grounds,  which  I  own  seem  to  me  very  clear> 
I  am  of  opinion,  that  for  the  purpose  of  this  plea  the  repre  - 
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sentation  of  the  agent  is  that  of  the  principal;  and  the  &<?*.  of  PUat, 
falsehood  of  that  representation  to  the  knowledge  of  the 
principal^  and  the  conceahnent  of  a  material  fact  to  the 
defendant^  are  sufficient  to  sustain  the  plea. 

I  would  just  add^  that^  in  the  case  of  Pickering  v.  Daw- 
ion,  which  has  been  referred  to,  there  was  no  fraud,  and  no 
representation.  The  sellers  had  bought  the  ship  upon  a 
representation  which  they  shewed  to  the  buyer,  not  as 
their  representation,  but  as  the  one  made  to  them,  and 
which  they  had  no  reason  to  doubt ;  and  they  at  the  same 
time  gave  to  the  buyer  the  fullest  opportunity  of  examin- 
ing the  ship,  of  the  state  of  which  they  knew  nothing. 


Rule  absolute  for  a  new  trial. 


Harrison  v.  Paynter. 

L/ASE  against  the  sheriff  of  Surrey  for  a  false  return  of  in  the  year 
nulla  bona  to  an  alias  testatum  fi.  fa.,  issued  at  the  suit  ^f  n,  fZ^one  at 
of  the  plaintiff  against  the  West  Cork  Mining  Company.      Jj,®  jg*,084  Ae 
The  defendant  pleaded,  first,  not  guilty ;  secondly,  that  other  at  the  suit 
there  were  no  goods,  chattels,  or  effects  of  the  said  com-  were  issued 
pany  within  his  the  said   sheriff's  baihwick,  whereof  he  west'cork 

Mining  Com- 
pany, and  lodged  with  the  sheriff  of  Surrey,  who  seized  goods  of  the  company  to  a  large  amount. 
Proceedings  in  Chancery  were  then  instituted  by  the  company,  and  injunctions  granted  to  re- 
strain the  sheriff  from  selling  the  goods,  but  he  nevertheless  sold  them,  and  they  realized  J^1370, 
which  he  paid  into  his  banker's  hands  to  the  account  of  the  sheriff.  On  the  6th  of  June,  1839, 
(the  proceedings  in  Chancery  being  still  pending),  the  plaintiff  issued  a  fi.  fa.  against  the  com- 
pany, directed  to  the  defendant,  the  sheriff  for  that  year,  and  gave  him  notice  of  the  former  levy. 
On  the  8th  of  August  the  proceedings  in  Chancery  terminated ;  the  result  of  which  was,  that  the 
debts  of  S.  and  E.  were  reduced  to  £5^5,  which  reduced  amount  was  paid  over  to  them  by  the 
sheriff,  and  the  residue,  JS825,  paid  over  to  the  company,  and  the  sheriff  returned  nulla  bona  to 
the  plaintiff's  execution.  The  same  person  acted  as  under-sheriff  in  the  years  1837,  1838,  and 
1839: — Heid,  in  an  action  for  a  false  return,  that  the  present  defendant  was  not  liable,  inasmuch 
as  the  former  writs  were  wholly  executed  by  the  seizure  and  sale  of  the  goods  by  the  sheriff  in 
1837,  and  therefore  ought  not  to  be  transferred  to  the  present  defendant  under  3  &  4>  Will.  4, 
c  99,  s.  7«  as  writs  **  not  wholly  executed  ;"  and  that  he  was  not  rendered  liable  by  having  em- 
ployed the  same  under-sheriff. 

Held,  also,  that  the  balance  of  the  proceeds  of  the  goods  after  satisfying  the  two  former  exe- 
cutions, constituted  a  debt  from  the  sheriff  who  levied  in  1837  to  the  company,  and  as  such 
could  not  be  taken  in  execution  under  I  &  2  YicL  c.  110,  s.  12. 
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Exeh.  of  PUoi,  could  have  levied^  &c.  j  thirdly^  that  the  sheriff  had  not 
any  notice  as  in  the  declaration  alleged^  of  there  being  any 
such  goods,  &c.,  within  his  baihwick,  whereof  he  could 
have  levied :  on  which  pleas  issues  were  taken. 

At  the  trial  before  Lord  Abinffer,  C.  B.,  at  the  London 
Sittings  after  last  Hilary  Term,  the  following  facts  ap- 
peared in  evidence.  In  the  year  1837  two  writs  of  fi. 
fa.,  one  at  the  suit  of  a  person  named  Solarte,  for  £1034, 
and  the  other  at  the  suit  of  Elkington  for  £530,  were 
issued  against  the  West  Cork  Mining  Company,  and  lodged 
with  Alcock,  the  then  Sheriff  of  Surrey,  who  seized  under 
them  goods  belonging  to  the  company  to  the  amount  of 
between  £1300  and  £1400.  Proceedings  in  Chancery  were 
then  instituted  by  the  company  against  the  plaintiffs  in 
those  actions,  and  injunctions  were  obtained  to  restrain  the 
sheriff  from  selling  the  goods,  which  were  served  upon  him 
in  July  1837.  The  sheriff,  however,  in  defiance  of  the 
injunctions,  sold  the  goods  in  October  1887,  and  they  re- 
alized £1370,  which  having  been  received  by  the  under- 
sheriff,  was  by  him  paid  into  the  hands  of  his  banker,  with 
whom  he  kept  an  account  in  the  name  of  the  sheriff.  On 
the  6th  of  June,  1839,  (the  proceedings  in  Chancery  being 
still  pending),  the  present  plaintiff  issued  the  alias  testa- 
tum fi.  fet,  against  the  company  for  249/.  18*.,  directed  to 
the  defendant,  who  bad  come  into  office  in  that  year,  and 
on  the  17th  of  June  served  him  with  notice  of  the  two 
former  levies,  and  of  the  money  remaining  in  the  late 
sheriff's  hands,  and  requiring  him  to  make  a  levy  out  of  it, 
and  not  to  pay  it  over  to  the  company.  On  the  8th  of 
August  following,  the  proceedings  in  Chancery  terminated ; 
the  result  of  which  was,  that  the  debt  of  Solarte  was 
reduced  to  £530,  and  that  of  Elkington  to  £15,  which 
amoimt  was  paid  over  to  them  by  the  sheriff,  and  their 
debts  satisfied,  and  the  residue  of  £825  was  paid  over  to 
the  West  Cork  Mining  Company  under  an  indemnity. 
The  sheriff  returned  nulla  bona  to  the  plaintiff's  execution. 
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It  appeared  that  the  same  under-sheriff  had  acted  for  the  Exeh.  0/  pieas, 


1840. 


different  sheriffs  during  the  years  1837,  1838,  and  1839. 
It  was  objected  at  the  trial,  that  the  plaintiff's  remedy  was  Harrison 
against  the  late  sheriff;  and  Lord  Abmger,  C.  B.,  being  of  Payntbr. 
that  opinion,  the  jury,  under  his  direction,  found  a  ver- 
dict for  the  defendant  on  the  first  and  second  issues,  and 
for  the  plaintiff  on  the  third,  as  to  the  notice :  the  learned 
Judge  giving  the  plaintiff  leave  to  move  to  enter  a  verdict 
on  the  two  former  issues  for  the  amount  of  his  execution,  if 
the  Coxirt  should  be  of  opinion  that  the  present  defendant 
was  liable. 

Kelfy  now  moved  accordingly. — ^The  present  sheriff  is 
liable  at  the  suit  of  the  plaintiff.  The  writs  issued  at  the 
suit  of  Solarte  and  Elkington  were  unexecuted  writs  down 
to  the  time  of  the  plaintiff's  execution,  and  as  such,  ought 
to  have  been  transferred  to  the  succeeding  sheriff,  imder 
the  provisions  of  3  &  4  WiU.  4,  c.  99,  s.  7 ;  and  the  Court 
wiU  presume  that  that  has  been  done  which  the  law  re- 
quires to  be  done.  The  defendant  had,  therefore,  notice 
of  the  money  having  been  levied  under  those  executions, 
and  the  surplus,  after  satisfying  them,  was  money  avail- 
able in  his  hands  for  the  payment  of  the  plaintiff's  claim ; 
and  having  paid  it  over  to  the  company,  he  is  liable  in  this 
action  for  a  false  return.  A  writ  of  execution  is  "not 
wholly  executed,"  until  the  money  levied  is  paid  over  to 
the  plaintiff  in  the  action.  The  under-sheriff  held  the 
money  to  satisfy  the  former  executions ;  and  though  the 
writs  were  not  actually  transferred,  in  consequence  of  the 
defendant  having  employed  the  same  under-sheriff,  yet  it 
must  be  considered  the  same  as  if  they  were  actually  trans- 
ferred firom  the  old  sheriff  to  the  new,  and  then  the  under- 
sheriff  ceased  to  hold  the  money  for  the  former  sheriff,  and 
held  it  for  the  present  one.  [Parke^  B. — Suppose  the 
writs  were  not  wholly  executed,  and  that  the  under-sheriff 
ought  to  have  transferred  the  money  to  the  account  of 
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Exek.  of  puoi,  the  new  sheri£P^  but  omitted  to  do  so,  can  you  maintain  an 
action  against  the  present  sheriff  under  these  circum- 
stances?] It  is  submitted,  that  these  being  writs  ''not 
wholly  executed/'  were  transferred  by  operation  of  law ; 
and  if  they  were  so,  then  the  under-sheriff  would  hold 
the  money  to  satisfy  those  writs  in  the  hands  of  the  new 
sheriff;  and  by  operation  of  law,  the  money  would  become 
the  money  of  the  new  sheriff  for  that  purpose.  But  inde- 
pendently of  that  question,  and  even  supposing  that  the 
money  is  to  be  considered  as  money  remaining  in  the 
hands  of  the  late  sheriff,  the  surplus,  after  satisfying  the 
former  executions,  was  money  belonging  to  the  West 
Cork  Mining  Company,  which  might  have  been  seized  by 
the  present  sheriff  under  1  &  2  Vict,  c  110,  s.  12,  which 
enables  the  sheriff  to  seize  and  take  any  money  or  bank 
notes  belonging  to  the  person  against  whose  estate  a  fi.  fa. 
shall  be  sued  out.  [Alderson^  B. — ^The  word  "  money*'  there 
means  specific  gold  and  silver  coin  or  bank  notes,  not  a 
debt.  Before  the  late  act,  bank  notes  and  cash  could  not 
be  taken  in  execution.  Parke,  B. — Under  that  statute 
you  cannot  seize  a  debt.  This  was  not  a  security  for  a 
debt,  nor  a  security  for  money  in  the  funds,  but  a  mere 
debt.]  K  that  be  so,  the  other  point  is  important,  as  it  has 
now  become  a  general  practice  for  sheriffs  to  appoint  the 
under-sheriff  who  was  in  office  the  preceding  year. 

Lord  Abinoer,  C.  B. — ^The  practice  of  appointing  the 
same  under-sheriff  to  act  for  succeeding  sheriffs  has  been 
found  so  convenient  that  it  has  been  established  by  act  of 
Parliament  (a),  that  the  sheriffs  of  each  county  shall  ap- 
point deputies  or  agents  who  shall  be  resident  or  have  an 
office  in  London,  and  it  has  been  found  so  convenient  for 
succeeding  sheriffs  to  appoint  the  same  agent,  that  I 
should  be  very  sorry  that  that  circumstance  should  be 

(a)  3&4Wm.4,  C.42,  a.20. 
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made  a  ground  for  charging  the  new  sheriff  with  the  lia-  R*ch.  of  vua», 
InUties  of  the  old  one.     I  thought  at  the  trial,  and  I  still      w^2i^ 
think,  that  the  money  received  by  the  former  sheriff  on  the      Harbison 
sale  of  the  goods,  cannot  be  considered  as  money  in  the      Payntes. 
hands  of  the  new  sheriff,  inasmuch  as  there  was  no  trans- 
fer of  the  accounts  relating  to  this  matter  from  the  one  to 
the  other. 

Parke,  B. — ^It  is  perfectly  clear  to  me  that  the  plaintiff 
is  not  entitled  to  a  rule  in  this  case.  The  facts  are  these. 
Writs  of  execution  are  issued,  directed  to  the  late  sheriff, 
who  seizes  under  them  more  than  sufficient  to  satisfy  the 
claims  of  the  execution  creditors.  The  goods  are  sold,  and 
the  proceeds  are  subsequently  appUed  in  discharge  of  those 
claims,  and  the  residue  paid  over  by  the  under-sheriff  to 
the  defendants  in  those  actions.  Under  these  circum- 
stances, the  present  defendant  having  in  the  meantime 
become  sheriff,  it  is  contended  that  these  writs  ought  to 
have  been  transferred  jGrom  the  old  sheriff  to  the  new,  by 
virtue  of  the  3  &  4  Will.  4,  c.  99,  s.  7,  which  provides,  that 
every  sheriff  shall,  at  the  expiration  of  his  office,  make  out 
and  deliver  to  the  new  sheriff  an  account  of  all  prisoners  in 
his  custody,  and  of  all  writs  in  his  hands  not  wholly  exe- 
cuted by  him,  and  shall  turn  over  and  transfer  to  the  care 
and  custody  of  the  incoming  sheriff  all  such  prisoners, 
writs,  &c.  Now  I  think  these  writs  ought  not  to  have 
been  so  transferred,  because  they  were  wholly  executed ; 
nothing  remained  to  be  done  by  the  sheriff  who  had  seized 
the  goods  and  sold  them,  but  to  hand  over  the  money  to 
the  plaintiffs  in  those  executions:  and  when  under  such 
circumstances  the  new  sheriff  came  into  office,  the  writs 
ought  not  to  be  transferred  to  him.  The  money,  the  pro- 
ceeds of  the  sale,  remained  in  the  hands  of  the  banker  of 
the  former  sheriff,  and  never  came  into  the  hands  of  the 
present  sheriff,  so  that  there  was  no  property  liable  to  the 
present  excution.    If,  however,  the  balance  had  been  paid 

VOL.  VI.  D   D  M.  w. 
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Exeh.  rf  Pleat,  over  to  the  pi^esent  sheriff)  then  would  come  the  qaestion^ 
^  ^^'  ^    vhetiier,  tinder  process  of  exeeation  directed  to  the  present 
Harruon     sheriff^  lie  could  seize  a  debt  dne  firom  the  former  sheriff  ta 
Patnter.     the  defendant  in  the  action.     Now  although  bonds^  bills, 
and  notes^  and  other  securities  for  money^  maj  be  taken  in 
execution  under  1  &  2  Vict.  c.  110,  s.  12,  it  has  been  set- 
tled, that  mere  debts  cannot  be  seized:  and  this  being  a 
debt  due  from  the  former  sheriff  to  the  company,  it  is  not 
subject  to  execution.    TVith  respect  to  the  fact  of  the 
same  person  haying  acted  as  under-sheriff  to  both  sheriffii, 
that  makes  no  difference  in  point  of  law,  as  he  is  then 
employed  and  acting  in  a  separate  capacity,  and  the  only 
effect  of  that  would  be,  that  notice  to  him  would  be  the 
same  as  notice  to  a  distinct  agent  of  the  formw  sheriff. 

Aldebson,  B. — ^These  two  writs  were  wholly  executed 
by  the  former  sheriff  by  the  seizure  and  sale  of  the  goods. 
Upon  that  sale  taking  place,  and  producing,  as  it  appears, 
after  the  Chancdilor^s  order,  more  than  enough  to  satisi^ 
the  claims  of  the  execution  creditors,  the  proceeds  be- 
longed partiy  to  the  execution  debtor,  and  partly  to  the 
execution  creditors.  There  was  therefore  a  debt  due  from 
Alcock,  the  former  sheriff,  to  each  of  those  parties,  and  the 
question  is,  whether,  under  such  circumstances,  the  pre- 
sent shmff  can  be  liable :  aand  it  seems  to  me  that  he 
cannot. 

Rotrs,  B.,  concurred. 

Rule  refused. 
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Hi&ST  V.  HoEM  ami  Another.  ^'  -'""  ^ 

JLlBBT  for  tlie  doubk  Talue  of  hads  wrdUgfUly  held  over  a  notice  to  quit 
bytkl  ddfendants^  as  tonaatt  to  tirt  pliimtiff.--P]ea,  not  dVy^?or\f ''' 
gnilty.    At  tha  trild  b«lwe  <hktkfft,  J.,  at  the  last  York  ^"^^  ^]^^,^ 

•^  -ir  *       /  youp  holding 

AfetiaeB,  it  appeared  that  Ibe  &rm  ia  qudstion^  which  was  ah>n  expire 
about  eight  miles  from  Hilddersfield^  had  originally  bem  expiration  0/ 
tho  property  of  the  faihtf  of  th«  two  de£»idant6»  Heiiry  fro^'Jeleceipt 
and  John  Horn,  who  had  sold  it  to  tiie  plaintiff.      Henry  p^^^^"  notice/* 

u  a  tulBcient 

Hxstik,  who  was  an  (vganist  at  Huddetsfield,  took  the  fana  demand  of  pos- 

from  the  plaintiff^  tod  it  was  occupied  for  aevdral  jears^  Ihr4  Geo!  % 

nntil  1886,  by  the  defendant  John  Honi^  Henry  paying  ^;„^j^;/;J;  ^^f . 

the  rent,  and  taking  receipts  whereby  the  rent  was  stated  nant  liable  for 

to  be  pltyable  on  the  left  January  and  1st  Jtily.      On  af^er  the  deter- 

ihe  Ist  Janoaiy,  ISST^  the  phdntiff  gav<)  a  notioe  to  quit  ^X^^""  ""^'^^ 
the  faann^  addressed  to  boUi  brothers,  in  which  he  re«     Where,  on 

'  '  the  receipt  of  a 

quired  them  to  quit  on  the  1st  day  of  July  then  next,  or  notice  to  quit  to 

on  sueh  other  day  as  their  holding  should  expire  next  nantCoU^of 

after  the  eEpiiation  of  half  a  year  fiom  the  receipt  of  Tuau  y  oc"cup?ei 

thai  notice.    It  was  objected  that  this  was  not  a  suffidsnt  the  land,  the 

notice  to  satisfy  the  stat.  4  Geo.  2,  c  B8,  s.  1 ;  but  the  ob-  <<  thit'he  had 

jection  was  oVWruUxL      It  was  alleged  on  the  part  of  the  ^hX  unlT:" 

defendants,  that>  luscordiiig  to  Uie  custom  of  the  country  in  t:^^^*  ^^"^ 

*  '  ^  ''  this  statement 

tiiat  part  of  Yorkshire,  the  times  of  holding  were  6om  was  not  admis- 

Cuidienias  and  May*day,  and  evidence  was  given  ioit  the  Ihat'^a  holding 

jwrpose  of  shewing  this,  but  they  fiulod  to  prore  that  it  ap.  ^I^J^JH^;,'^;? 

plied  to  this  farm.    The  defendant's  counsel  proposed  also  the  notice,  was 

to  call  the  plaintiff's  attorney,  to  shew  that  Henry  Horn  the  part  of  the 

stated  to  Um,  on  the  raceipt  of  the  notioe,  that  he  had  ^Q^re,  whe- 

nothing  to  do  with  the  occupation  of  the  land,  tod  therefore  |^^^„Vh  °*^ces. 

he  eoidd  not  be  liaUe  In  this  action ;  but  the  learned  Judge  >ariiy  liable  for 

*      .    ^    -  -,  -    .-J  «        ,  ••««»«        A*       the  wilful  hold- 

rt|)eet^  thd  evideneOj  hoHbng  that  ho  i^as  liable  in  law  for  ing  over  of  his 
tha  wilful  holding  ov»  of  his  co-teniml,  and  und^  his  <'<'-^«"''"^' 
Lordship's  direetionsi  a  verdict  was  found  for  the  plaintiff, 
damages  £90. 

D  d2 
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Exeh,  of  pietu,      Dundos  now  moved  for  a  new  trial,  on  the  gronnd  of 

1840 

'  ^     misdirection. — ^The  first  question  is,  whether  the  notice  to 

Hirst  q^t  was  a  sufficient  demand  of  possession  to  satisfy  the 
Horn.  statute.  It  would,  no  doubt,  be  sufficient  for  the  purpose 
of  an  ejectment,  but  in  order  to  impose  upon  the  tenant 
the  penalties  of  this  statute,  it  ought  to  be  absolute  and  de- 
terminate in  its  terms,  and  to  leave  no  doubt  as  to  the 
period  at  which  the  tenancy  is  to  expire.  In  Wilkinson  v. 
CoUey  (a),  a  notice  to  quit  was  held  to  be  a  sufficient  de- 
mand within  the  statute ;  but  there  it  was  to  quit  at  a 
day  certain.  At  that  time,  too,  the  statute  was  considered 
a  remedial  one,  but  it  is  now  regarded  as  penal :  Uoyd  v. 
Rosbee  {b).  Here  no  specific  time  is  pointed  out  firom  which 
its  penal  operation  is  to  commence. 

Secondly,  in  order  to  render  the  defendants  liable  in  this 
action,  there  must  have  been  a  wilful  Bud  perverse  holding 
over,  and  although  the  holdings  firom  Candlemas  and  May- 
day were  not  proved  to  apply,  yet,  if  the  defendants  had  a 
fair  doubt  as  to  the  period  when  their  tenancy  expired, 
which  would  be  increased  by  the  uncertain  terms  of  the 
notice,  it  could  not  be  said  to  be  a  wilful  holding  over  after 
the  1st  of  July :  Wright  v.  Smith  (c). 

Thirdly,  the  evidence  of  the  plaintiff's  attorney,  as  to 
the  statement  made  to  him  by  Henry  Horn,  was  wrongly 
rejected.  It  would  have  shewn  that  he  had  no  intention  of 
wilfully  holding  over.  Suppose  a  lessee  for  years  assigned, 
and  the  assignee  held  over,  would  the  lessee  be  liable  for 
double  value  ?  It  has  been  held  that  an  executor  who  has 
not  entered,  is  not  liable  for  use  and  occupation  by  reason 
of  the  entry  of  his  co-executor :  Nation  v.  Tozer  (rf).  [Lord 
Abinger,  C.  B. — Executors  are  not  partners.]  This  is  a 
penal  action,  and  a  party  is  not  liable  merely  because  he  is 
the  partner  of  the  tenant  actually  holding  over.  [Parke^ 
B. — ^The  custom  did  not  apply  to  your  tenancy,  and  there- 

(a)  5  Burr.  2694.  (c)  5  Esp.  203. 

(6)  2  Camp.  453.  (d)  1  C,  M.,  &  R.  172. 
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fore  yon  had  no  right  to  entertain  any  fair  doubt  as  to  the  Exch,  of  Pieat, 
termination  of  your  holding.]  ^   ^      . 

Hirst 

Ix>rd  AbinoeB;  C.  B. — ^I  think^  according  to  the  strict  horw. 
mles  of  law^  it  would  be  wrong  to  grant  a  role  in  this  case. 
What  a.man  says  for  himself  can  be  no  evidence  for  liim  : 
if  any  act  had  been  done^  it  would  be  different.  I  think> 
therefore^  the  learned  Judge  was  right  in  rejecting  the 
evidence  of  the  defendant's  statement.  Then  there  was 
no  evidence  to  shew  that  the  terms  of  the  original  te- 
nancy were  altered:  the  rent  was  paid  until  1836  by 
Henry  Hom^  and  there  was  no  evidence  to  shew  a 
release  of  his  interest.  As  to  the  notice^  if  a  man  holds 
over  under  a  supposition  that  he  has  a  rights  that  is  a  dif- 
ferent case ;  but  here  we  must  assume  that  it  was  clear 
the  defendants  had  none,  and  that  the  tenancy  began  on 
the  1st  of  July.  This  is  the  ordinary  form  of  notice,  which 
has  been  adopted  in  order  to  prevent  the  tenant  from 
turning  round  and  setting  up  a  different  commencement 
of  the  tenancy ;  and  we  must  suppose  the  tenant  knew  the 
time  of  its  expiration  as  well  as  the  landlord,  and  that  the 
custom  did  not  apply. 

Parke,  B. — ^I  am  of  the  same  opinion.  It  is  clear  this 
was  a  good  notice  to  quit,  in  order  to  determine  a  tenancy 
from  year  to  year;  it  is  a  form  which  has  long  been 
adopted,  in  order  to  prevent  the  effect  of  any  mistake  in  the 
statement  of  the  time  when  the  tenancy  expires ;  and  it  is 
equally  a  sufficient  demand  of  possession ;  all  that  can  be 
said  on  that  point  is,  that  if  there  be  a  real  doubt  as  to  the 
period  of  the  expiration  of  the  tenancy,  an  argument  may 
be  drawn  from  the  imcertainty  of  the  notice,  to  shew  that  the 
holding  over  was  not  wilful.  If  there  were  a  reasonable 
doubt,  and  the  defendant  bond  fide  acted  on  it,  that  would 
be  a  fair  question  to  be  left  to  the  jury.  But  here  the  only 
mode  of  raising  any  doubt  was  by  a  reference  to  the  cus- 
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Exeh.  of  pum,  torn  of  the  eoa^tiy ;  but  thai  elewly  did  not  9WfkFf  >wv 
raise  any  fair  claim  to  hold  over  on  the  granad  of  right* 
There  was^  therefore^  no  nnsdirection,  nor  was  the  verdict 
wrong.  With  rogard  to  the  rejection  of  tho  eYideMA,  if 
thei^  h«d.  bom  »  notice  from  Henry  Horn  ikfk  he  wm 
TOftdy  to  give  up  the  (wm,  I  should  hsive  thought  that  it 
wa«  9k  fidr  question  to  be  considered,  whether  one  defend-r 
ant  loight  not  be  liable,  and  the  oth»  not :  bnt  this  was 
only  a  sdatenient  that  he  had  nothbig  to  do  with  the  land. 


Aldbbson,  B.— ^  am  of  the  same  ojxinioii.  I  do  nqil,  as 
at  praaent  advised,  ttitirely  aeeede  to  the  doctapine  that  one 
tenant  ia  neeessarily  bound  by  the  wilful  holding  over  oi 
his  oootenant;  but  here  the  evidence  was  not  sufficient  to 
niae  that  point. 

BotLFE>  B.-^I  entirely  concur.    All  that  the  defendant 

Henry  Horn  meant  to  say  was,  not  that  he  did  not  int«ad 

to  hold  over  in  ftitnre,  but — ^^  take  notiee  I  am  not  liable 

for  any  by«gone  rent,  because  I  have  had  wnthing  to  do 

with  the  occupation  of  the  land.''    That  was  making  evt* 

dence  for  himself. 

Rule  refused. 


Ball  v^  Stanley. 

Xn  thia  case  the  prooeeduaga  had  b^n  stayed  by  the  fol- 
lowii^  order  of  Park»,  B.,  dajsed  the  8th  of  August^  1839  :~^ 
"  Upon  heariog  the  attomies  or  agents  on  both  sides,  a^ 
by  cons^ty  I  do  ord^r^  that^  upoQ.  payment  of  iS300,  the 
debt  dMe  from  the  defendant  to  the  plaintiff  for  which  thia 
I'liVtCdlTbTTn  "ictiw  is  brought,  together  with  wta^,  to  b^  twed  and 
jlr<w"^ir'e"-  ^^  **  foUows,— the  cjosts  dpwip^  and  the  debt  in  ^ 

ingt  in  the  eaust 

should  be  stay* 

ed.     The  defendaal  f9fd  thp  c<>»t«  dovri^  in  piirsn^i^e  ^f  the  order  t^iMi^  Uyit  tb«  plaJiitilT 

could  not,  within  the  six  months,  obtain  ao  order  to  arrest  the  defendant,  under  the  1  &  2  VicL 

c  110,  s.  8. 


A  Judge  at 
chambers,  by 
consent  of  the 
parties  in  a 
cause,  ordered, 
that  on  pay- 
ment of  the 
debt  and  costs, 
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suMitluii  utt  fiirther  proeeedU^a  in  ikU  cause  be  etayed^  Bm^  of  pua§, 
Aiid  I  do  forther  order^  that  unless  the  said  debt  and  coets  „  ^ 

be  paid  as  afoareaaid^  the  plaintiff  sball  be  at  liberty  to  sign  ^^^ 
final  judgment,  and  issue  execution  for  the  amount/'  The  Stambt. 
cofte  were  pcdd  down  in  pursuance  oi  thia  order.  On  tiie 
24tb  of  January^  I8t40,  the  same  learned  Judge,  on  an 
affiydatit  stating  the  deponenf  a  belief  that  the  defendant 
was  about  to  leav^e  the  countiy  for  the  purpose  of  avoiding 
the  payment  under  the  aboTo  order>  made  an  order  under 
the  1  &  2  Viet.  c.  110,  a.  8,  that  the  plaintiff  should  be  at 
liberty,  within  four  days,  to  issue  one  or  more  writ  or 
mita  of  capias  into  one  or  more  different  oouiitiea>  aa  the 
eaae  might  require,  agranst  the  defendant,  indorsed  to 
hold  him  to  bail  for  the  sum  of  £300,  puranant  to  the  sta- 
tute; the  defendant  being  at  liberty  to  move  the  Court  to 
set  aside  that  order.  A  writ  of  capias  accordingly  issued, 
upon  which  the  plaintiff  was  arrested. 

In  Michaehnas  Tenn^  E,  F.  WUhame  obtained  a  nik 
nisi  to  resGtnd  the  ovder,  and  s^  aside  the  writ :  against 
whieh 

Hua^eg  now  shewed  eaxue. — The  question  is^  whether 
under  tiie  cmumstanGeB  the  cxAer  for  the  drfendanf  s  ar« 
rest  was  warranted  by  the  act  of  Parliament.  The  isadng  of 
a  cafiai  under  that  act  is  not  at  all  an  ordinary  jBracee^Sny 
m  the  amse.  [Akkrstm^  B.^^Mnat  not  the  aflSdavit  to  ob- 
tain it  be  entitled  in  the  caose  ?  The  plaintiff  eazmot  have 
a  capias  at  all  until  after  the  cause  haa  been  commenced.} 
No  doubt  there  is  &  cause  depending ;  bat  this  ia  not  a 
pioceeding  in  the  cause  towarda  judgment.  It  ia  altoge- 
ther eoUateral — a  kiood  ef  excrescence  on  the  cause — a  re- 
medy whereby  the  plaintiff  may  be  assisted  if  necessary, 
ApTBceeHaff  in  the  cause  must^  mean  something  cxrdinarily 
and  necessarily  done  in  the  progress  of  the  cause ;  but  the 
cause  would  be  equally  perfect  without  this.  Suppose  the 
arrest  were  after  verdict,  when  the  law  stays  the  proceed* 
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Exeh.  of  Pleas,  ings  tmtil  the  following  Term :  that  would  surely  be  no  pro- 
'   ^    ceeding  in  the  cause.     The  words  of  the  act  favour  this 
Ball         construction — ^it  calls  the  order  "  a  special  order/' 

17. 

Stanlbt. 

E.  V.  WtOiamSy  contra. — ^This  was  a  bargain  to  this 
effect : — I^  the  defendant^  will  not  dispute  the  debt^  pro- 
vided I  have  six  months  to  pay  it  in  (a).  He  performs  his 
part  of  the  bargain.  Can  the  plaintiff^  in  violation  of  the 
terms  of  it^  arrest  him  within  the  six  months?  If  not  a 
direct  proceeding  in  the  cause^  it  is  a  collateral  proceeding 
in  the  cause,  obtained  on  affidavits  entitled  in  the  cause, 
and  is  the  parent  of  divers  proceedings  which  are  clearly 
taken  in  the  cause — the  putting  in  bail,  or  depositing 
money  in  lieu  thereof,  &c.  [He  was  then  stopped  by  the 
Court.] 

Parke,  B. — ^When  this  matter  was  first  before  me  at 
chambers,  I  was  strongly  inclined  to  think  that  the  term 
"  further  proceedings,''  in  the  previous  order,  meant  only 
the  ordinary  proceedings  with  a  view  to  final  judgment;  and 
under  that  impression  I  granted  the  order  for  holding  the 
defendant  to  bail.  The  point  was  ably  argued  by  Mr.  WU- 
liams  on  moving  for  the  present  rule,  and  I  am  now  satis- 
fied that  my  first  impression  was  wrong,  and  that  this  is 
clearly  a  collateral  proceeding  in  the  cause,  although  not  a 
necessary  proceeding  towards  obtaining  final  judgment.  It 
is  in  effect  the  same  thing  as  if  the  defendant  originally 
had,  for  good  consideration,  six  months'  credit  for  the 
debt ;  and  the  effect  of  the  order  is  to  tie  up  the  plain- 
tiff's hands,  and  prevent  his  using  any  remedy  against 
the  defendant,  until  after  the  expiration  of  the  six  months. 
I  ought  not,  therefore,  to  have  granted  this  order.  The 
result  will  be,  that  in  future,  when  these  bargains  are 
made,  and  it  is  intended  to  reserve  to  the  plaintiff  the  right 

(a)  It  was  stated  that  the  defend-  tained,  and  within  the  six  months, 
ant  had,  since  this  rule  was  oh-      paid  the  debt 
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of  proceeding  against  tlie  defendant  in  the  event  of  his  Exeh.  of  pum, 
being  about  to  leave  the  country^  a  stipulation  must  be 
introduced  into  the  rule  or  order  by  which  time  is  given^  to 
entitle  the  plaintiff  to  arrest  the  defendant  if  necessary :  if 
he  gives  time  generally^  the  effect  of  it  is  to  stay  all  proceed- 
ings in  the  meantime.  The  rule  must  therefore  be  abso- 
lute :  the  consequence  will  be^  that  the  defendant  will  have 
the  costs  of  putting  in  bail^  but  no  action  is  to  be  brought. 

Aldebson^  B. — ^My  first  impression  was  adverse  to  Mr. 
WUUams,  but  he  convinced  me  that  this  is  a  proceeding  in 
the  cause :  it  changes  the  nature  of  the  cause  from  one 
conuneuoed  by  a  suit  of  summons^  to  one  founded  on  a 
writ  of  capias.  Though  not  a  necessary  proceeding  to  ac- 
celerate or  retard  final  judgment^  it  is  yet  a  proceeding 
whereby  the  nature  of  the  cause  is  changed.  All  the  affi- 
davits must  be  intitled  in  the  cause. 

Gurnet,  B.,  concurred. 

Rule  absolute  accordingly. 


Lewis  v.  Gompertz. 

ixSSnMPSIT  by  indorsee  against  indorser  of  a  bill  of  The  following 
exchange  for  £250,  dated  18th  of  September,  1839,  drawn  to  beaded  no- 
by  S.  KendaU  upon  and  accepted  by  Charles  Stretton,  pay-  ^f  1  buuf «" 
able  three  months  after  date  to  the  order  of  the  drawer,  change;— "6, 

.  -ii-rfcTii  i-in-i  iiinni  Bernard  Street, 

mdorsedby  Rendall  to  the  defendant,  and  by  the  defendant  Russeii  Square. 
to  the  plaintiff.  Plea,  that  the  defendant  had  issued  due  tiii  of  exchange 
notice  of  the  non-payment  of  the  said  bill  of  exchange,  on  ^jfn  b^'  s  r 

which  issue  was  joined.  on  and  accepted 

At  the  trial  before  Gumey,  B.,  at  the  Middlesex  Sit-  bearing  your 

indorsement, 
has  been  presented  for  payment  to  the  acceptor  thereof,  and  returned  dishonoured,  and  now 
lies  orer-due  and  unpaid  with  me  as  above,  of  which  I  hereby  give  you  notice." 


4QQ  CA1»S   IK  THB  SXCHB41UER, 

^^ch.  o/  ptgoi,  tinga  in  tliia  Tem>  it  »p|»eered  that  on  MoaAsy,  the  23rd 

^  \  '   -     day  of  December^  the  bill  having  heoome  due  on  Satiirdajj 

i^Bww        ^  ajrt^  ^ten  it  WW  dulj  {n^esented  for  acc^tanoe  and. 

GoMPSRTs.     dishonoured^  the  pbuntiff  wrote  loid  sent  to  the  defendant 

the  following  letter : — 

"  6,  Bernard  Street,  Russell  Square, 
December  23,  1839. 
"Mr.  Gk)inpertz, 
"  Sir,— The  bill  of  exchange  for  £250,  drawn  by  S. 
Rendall,  and  accepted  by  Charles  Stretton,  and  bearing 
your  indorsement,  has  been  presented  for  payment  to  the 
acceptor  thereof,  and  returned  dishonoured,  and  now  lies 
over-due  and  unpaid  with  me,  as  above,  of  which  I  hereby 
give  you  notice. 

''lam.  Sir,  &c., 

"  C.  Lewis.** 

It  was  objected  for  the  defendant,  that  this  was  not  a  suffi- 
cient, notice  of  dishonour,  inasmuch  as  it  did  not  distinctly 
inform  the  defendant  that  the  holder  looked  to  him  for 
payment.  The  learned  Judge  directed  a  verdict  for  the 
plaintiff,  giving  the  defendant  leave  to  move  to  enter  a 
nonsuit,  if  the  Court  should  be  of  that  opinion. 

Kelhf  now  moved  accordingly. — ^There  are  two  requisites 
to  a  Tahd  notice  of  dishonour :  first,  it  must  shew,  either 
by  express  words  or  by  necessary  implication,  that  the  bill 
has  become  due  and  been  presented  for  payment,  and  that 
payment  has  been  refused  by  the  acceptor;  secondly,  that 
the  party  to  whom  the  notice  is  addressed  is  considered 
Hable,  and  looked  to  for  payment;.  The  first  of  these  pro- 
positions has  been  settled  by  the  decision  of  the  House  of 
Lords  in  Sohrte  v.  Palmer  (a).  In  accordance  with  that 
decision,  the  Court  of  Queen's  Bench  held,  in  Strange  v. 

(«)  2  C.  &  Fin.  93  J.  1  Bing.  N.  C.  194  j  1  Scott,  K 
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Price  {0),  that  the  fiiUowiBg  notiefi  was  innifficieiit  >—  Sack,  y  pttm, 

''M«TO,S,&Ck).iiifam  Mr.P.  that  Mr.  J.  B/s  accept.    ^_^ 

anee  for  87/.  5s.  u  mot  paid.    Aa  indoner,  Mr.  P.  is  called 

upcrn  to  pa^  the  monej,  whieh  will  be  eipeeted  immecU- 

1^7/'  Piatemm,  J.,  th^x^  obrarved,  '^Theie  is  nothing  on 

the  ftce  of  this  notice  to  shew  that  the  bill  was  due,  and 

therefore  I  feel  it  difficult  to  distinguish  it  from  Soiarte  y. 

Palmer/'     [P^ke,  B— This  notice  states  that  the  bill  is 

OTer-due.]     But  it  does  not  shew  when  it  became  due,  or 

that  it  was  presented  when  due.     [Parke,  B. — ^It  is  stated 

to  have  been  dislumoftred.:  now  ''  dishonour'^  is  a  technical 

irvird,  wA  imidies  that  the  bill  has  been  duly  presented.] 

Suppose  it  were  presented  the  day  after  it  became  due, 

and  refused;  it  could  nc^,  in  such  ease,  be  said  that  the 

acceptor  does  not  dishonour  the  bill.     [Pwrhey  B. — ^In 

Hedger  v^Stemfmh9Qn{b)j  the  notice  (^dishonour  was  in  theae 

woarda :— ''I  am  desired  by  Mr.  H.  to  gite  you  nettee  that 

a  pvoniasory  note,  dated  August  10, 1836,  made  by  S.  T«, 

lor  991%  IS9.,  payable  to  your  order,  two  months  after  date 

theroof,  became  due  yesterdfqr,  and  has  be^  returned 

unpaid,    I  have  to  request  you  will  please  to  renut  the 

amount  thereof,  with  l9.,6d.  noting,  free  of  postage,  by 

return  of  post^'^-^We  had  in  that  case  to  determine  be^ 

tweeii  the  conflicting  decisiona  of  the  Court  of  G!<M9Qjnon 

Pleaa,  in  BmUon  v.  Wdak  (c),  and  of  the  Court  qf  Queen's 

Bench,  in  Grugetm  y.  Smith  (^,  and  we  adhered  to  the  lat- 

t».]     That  case,  and  the  others  referred  to,  were  sU  cited 

in  a.  ease  of  Messenger  v.  Sotrik^y  which  was  argued  in  ib» 

poe^aeiiLt  Term  in  the  CcHniaon  Fleas,  and  in  which  the  Court 

have  taken  time  to  consider  the  question  {e).    In  that  case 

the  notice  was  (addressed  to  the  drawer  in  London), — 

{mi  i  Fter.  *  I>.  27a»  P.  303. 

lb)  2  M.  fi;  W,  799.  [e)  The  Court  hftTeauxce  decided 

(c)  3  Bing.  N.  C.  688  ;  4  Scott,  that  the  notice  waa  insufficient  1 

425.  Scott's  New  Reports,  180. 
(d^  a  Adol  &EU.499 ;   2  N.  & 
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Exch,  of  Pleat,  "  Sir^  this  is  to  inform  you^  that  the  bill  I  took  of  you, 
1840.         jg^  2^  g^^  jg  ^^^  ^^^^  ^p^  ^^^  ^  Qj  expense,  and  the 

money  I  must  pay  immediately.  My  son  will  be  in  Lon- 
don on  Friday  morning."  But  further,  the  cases  of  llndal 
V.  Broum  {a),  Solarte  v.  Palmer  (A),  and  Strange  t.  Price, 
clearly  establish  that  the  notice  must  also  intimate  to  the 
party  to  whom  it  is  addressed,  that  the  holder  looks  to  him 
for  payment.  This  notice  does  not  convey  any  such  infor- 
mation. 

Parke,  B. — I  am  of  opinion  that  this  notice  is  suffi- 
cient. I  entirely  adhere  to  what  I  am  reported,  and  I  be- 
lieve correctly,  to  have  said  in  the  case  of  Hedger  v.  Steaven- 
son,  in  which  this  matter  was  much  considered  by  us.  In 
that  case  I  intimated  a  doubt  whether,  although  we  were 
bound  by  the  decision  of  the  House  of  Lords  in  Solarte  v. 
Palmer,  we  were  bound  by  all  the  reasoning  or  language 
of  the  learned  Judges  in  giving  their  opinion;  and  there- 
fore, that  I  should  myself  doubt  whether  we  could  go  so 
far  as  to  say  that  it  ought  to  appear  upon  the  fiace  of  the 
instrument,  "  by  express  terms  or  necessary  imphcation, 
that  the  bill  was  presented  and  dishonoured;''  that  it 
seemed  to  me  enough,  if  it  appeared  by  reasonable  in- 
tendment, and  wotdd  be  inferred  by  any  man  of  business, 
that  the  bill  had  been  presented  to  the  acceptor,  and  not 
paid  by  him.  I  added  however, — "  supposing,  that  we  are 
bound  by  the  precise  expression  of  Tlndal,  C.  J.,  in  deliver- 
ing judgment  in  the  Exchequer  Chamber,  we  ought  not  to 
put  a  strict  construction  on  the  words  '  necessary  implica- 
tion '/  for  were  we  to  do  so,  it  would  be  difficult  for  any 
mercantile  man  to  conduct  business  without  the  constant 
aid  of  a  solicitor :"  and  I  referred  to  a  definition  given 
by  Lord  Eldon,  in  Wilkinson  v.  M^Adam  (c),  of  the  term 
"necessary  implication;''  that  it  means  "not  natural  ne- 

(a)  1  T.  R.  167.  (6)  7  Bing.  530.  (c)  I  Ves.  &  B.  466. 


XASTER   TEBM,   3  VICT.  408 

cessity,  but  so  strong  a  probability  that  an  intention  con-  Exeh.  of  PUas, 
trary  to  that  which  is  imputed  cannot  be  supposed/'    In 
that  case  we  came  to  the  conclusion,  that  the  decision  of 
the   Court   of  Common  Pleas,  in  BouUon  y.  Welsh,  was 
wrong.     Understanding,  then,  the  term  ^'necessary  impli- 
cation''  with  this  latitude,  and  taking  the  rule  to  be,  that 
the  three  facts  required  to  be  conveyed  in  every  notice  of 
dishonour  must  be  conveyed  to  the  mind  of  the  person  tx> 
whom  it  is  addressed  in  a  written  or  verbal  notice,  either 
expressly,  or  so  connected  with  each  other  as  to  leave  no 
reasonable  doubt  upon  his  mind  as  to  their  meaning, — ^viz. 
first,  that  the  bill  was  presented  when  due ;  secondly,  that 
it  was  dishonoured ;  and  thirdly,  that  the  party  addressed 
is  to  be  held  liable  for  the  payment  of  it:  I  think  that  any 
mercantile  man,  who  read  this  document,  could  not  fail  to 
come  to  the  conclusion  that  those  three  requisites  had  been 
complied  with.    First,  the  bill  itself  is  correctly  described, 
and  though  not  by  its  precise  date,  yet  we  cannot  sup* 
pose  the  existence  of  another  bill,  drawn  and  accepted  by 
the  same  parties  and  for  the  same  amount ;  and  if  there 
were  but  one  bill,  the  defendant  must  have  known   at 
what  time  it  would  fall  due.     In  fact,  this  bill  fell  due 
on  the  21st  of  December,  the    day  before  the  notice 
was  given;   so  that  this  notice,  that  it  had  been  pre- 
sented  and   dishonoured,  was   given  in   sufficient  time. 
Then  come  the  words — "  bearing  your  indorsement,  has 
been  presented  for  payment,  and  returned  dishonoured.'' 
Now,  as  I  observed  in  Hedger  v.  Steavenson,  the  word  "  re- 
turned"  has  obtained  among  merchants  a  known  and 
peculiar  meaning,  implying  that  the  bill  to  which  it  relates 
has  been  duly  presented,  and  dishonoured:  so  that  we  must 
imderstand,  not  only  that  there  had  been  a  presentment  in 
tins  case,  but  a  presentment  when  due.    This  is  confirmed 
by  the  following  words,  "  and  now  lies  over-due,"  which 
import  that  the  bill  was  not  paid  when  at  maturity.     The 
only  point  upon  which  I  entertained  any  doubt  was,  whe- 


404  CA8BS   IN   TBV   feXCHBQClB^ 

Biedk*  of  Pk0i,  ther  it  it  to  be  eollected  by  necestavy  infbrence  from  tUt 
2!^^L^  letter,  that  the  writer  of  it  means  to  hold  the  defendant  lia^ 
ble  for  the  amount  of  the  bill.  But  when  he  skj%,  "  it  noir 
lies  over-due  and  unpaid  trith  me  oi  miwe/^  i.  e.  at  6,  B^* 
nard  Stireet,  Rutoell  Square,  what  person  would  draw  from 
these  words  any  inferenoe,  but  that  the  plaintiff  gives  him 
the  notice  in  order  that  he  may  come  to  6,  Bernard  8treet> 
to  take  up  the  bill?  I  think,  therefore,  that  according  to 
my  construction  of  the  words  ''necessary  implication," 
there  is  here  a  necessaiy  implication  (^  all  Ae  three  things 
necessary  to  constitute  a  good  notice.  And  I  should  be  sorry 
to  put  an  over  strict  construction  upon  a  document  of  thia 
nature,  otherwise  no  merchant  or  other  person  bound  to 
give  notice  of  the  dishonour  of  a  bill  would  ever  be  safOi 
unless  att  attorney  wi»«  always  at  his  side,  not  only  to 
draw  a  form  of  notice,  but  also  to  adapt  it  to  each  caae  of 
the  dishonour  of  each  individual  bill,  which  would  throw 
the  most  serious  impediments  in  the  way  of  mercantile 
transactions.  I  am  of  opinion^  therefore,  that  this  notice 
is  sufficient,  and  that  no  rule  ought  to  be  granted. 

Ai4>£iisoK,  B«-— I  am  of  the  aame  opinion.  I  adhere  to 
what  was  said  by  this  Court  in  Hedger  v.  Sieavekion. 

Oubkbt,  B.— I  am  of  the  same  opinion*  I  have  no 
doubt  whatever  that  this  notion  conveyed  all  the  necessary 
information. 


Rolfs,  B.  concurred. 

Rule  refused. 


BA8TBB  TERM,   5  VICT,  405 

£reA.  of  PIttUf 
1840. 

Attobnbt-Gbneral  t^.  Le  Betert. 

1  HIS  was  an  information  founded  on  the  stats.  3  &  4  Will.  An  information 
4,  c.  53,  8,  2,  and  6  &  7  Will.  4,  c.  60,  ss.  4  &  11.    The  lil'.Seifl 
first  count  of  the  information  charged,  that  George  Davies,  btin'^^a  fo^^* 
being  an  officer  of  customs,  did,  between  the  1st  day  of  ▼easel,  for  being 
January,  1838,  and  the  day  of  exhibiting  this  information,  leagne  of  the 
to  wit,  on  the  4th  day  of  April,  1839,  to  wit,  at  Ratcliff,  unUed^K^- 
in  the  county  of  Middlesex,  seize  and  arrest  to  the  use  dom,  "the  said 

•^  \  ^      vessel  having 

of  her  said  Majesty,  as  forfeited,  a  certain  vessel,  to  wit,  had  on  b<>ard 
a  vessel  called  the  Diane,  with  her  tackle,  apparel,  and  the  said  spirits 
furniture  thereto  belonging,  of  the  goods  and  chattels  of  ^.k^lr^plck- 
certain  persons  to  the  said  Attorney-General  at  present  *ges  containing 
unknown :  for  that  the  said  vessel,  being  a  foreign  vessel,  each  at  the 
was  between  the  times  aforesaid,  to  wit,  on  the  said  4th  tlveiy.'^tnTj 
day  of  April,  1839,  found  on  the  high  seas,  within  one  J?,^'^,®^'^°'"jf 
league  of  the  coast  of  the  United  Kingdom,  that  is  to  say,  that  case  made 
within  one  league  of  the  coast  of  the  county  of  Dorset,  to  whereby,  and 
wit,  at  Ratcliff  aforesaid,  in  the  said  county  of  Middlesex,  ?L«L7if  tha* 
"the  said  vessel  so  found  as  aforesaid  then  and  there  c*»«m*deand 

provided,  the 

having  on  board  certain  spirits,  the  said  spirits  not  being  said  vessel  &c 
in  casks  or  packages  containing  twenty  gallons  each  at  was  forfeited." 
the  least  respectively,  contrary  to  the  form  of  the  statute  ^ii^\  ^^.^g 
in  that  case  made  and  provided,  whereby  and  by  force  of  ••.  2.  it  is  pro- 

•       1  I-!  •■iti.1  ••    ▼ided,  that  ves- 

the  statutes  m  that  case  made  and  provided,  the  said  vessel,  seis  found 
together  with  her  tackle,  apparel,  and  furniture,  became  of  tile  com?"* 

of  the  United 
Kingdom,  having  on  board  any  spirits  not  being  in  a  cask  or  package  containing  forty 
gallons  at  the  least,  shall  be  forfeited.  The  6  &  7  Will.  4,  c.  60,  s.  4,  enacts,  "  that  the  said 
restrictions  shall  not  extend  to  any  such  spirits  in  casks  of  not  less  than  twenty  gallons.*'  The 
58th  section  of  the  3  &  4  Will.  4,  c.  52,  renders  certain  goods  subject  to  restrictions  on  impor- 
tation, and  amongst  them  specifies,  **  spirits,  not  being  perfumed  or  medicinal  spirits :" — Held, 
first,  that  the  information  was  not  bad  by  reason  of  the  introduction  of  the  words  ''each"  and 
"  respectively,"  although  those  words  were  not  in  the  statute  ;  secondly,  that,  as  the  6  &  7  Will. 
4,  c.  60,  8.  4,  repealed  sect.  2  of  the  4  Will.  4,  c.  53,  only  as  related  to  the  number  of  gal- 
lons, the  information  was  not  bad  for  alleging  the  offence  to  have  been  committed  against  the 
form  of  the  ttatutt ;  thirdly,  that  the  information  was  not  bad  for  alleging  the  forfeiture  to  have 
accrued  by  force  of  the  ttatutet,  since  the  words,  "  whereby,  and  by  force  of  the  statutes," 
&c.,  might  be  rejected  as  surplusage ;  fourthly,  that,  as  the  information  was  not  framed  on  the 
3  &  4  WilL  4,  c  52,  s.  58,  it  was  not  necessary  to  state  that  the  spirits  seised  were  not  "per- 
fumed or  mecUcinal  spirits." 

VOL,    VI.  E  B  M.  W. 
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Exeh.  of  Pleas,  and  was  forfeited/'    The  information  contained  five  other 

*    ^  counts,  which  were  nearly  similar  to  this,  and  were  open  to 

Attorney-  the  Same  objections.     At  the  trial  before  Parke,  B.,  at  the 

9.  Middlesex  Sittings  after  last  Term,  a  verdict  was  found  for 

Lb  Revert,  the  Crown. 

F.  V.  Lee  now  moved  in  arrest  of  judgment. — ^This  in- 
formation is  founded  on  the  3  &  4  Will.  4,  c.  53,  s.  2, 
which  provides,  that  if  vessels  of  the  description  therein 
mentioned  shall  be  found  within  a  certain  distance  of  the 
coast  of  the  United  Kingdom,  having  on  board,  or  having 
had  on  board,  any  spirits  not  being  in  a  cask  or  package 
containing  forty  gallons  at  the  least,  the  spirits,  together 
with  the  casks  containing  the  same,  and  also  the  vessel, 
shall  be  forfeited.  Then,  by  the  4th  section  of  6  &  7 
Will.  4,  c.  60,  after  reciting  that,  by  the  last-mentioned 
act,  all  spirits,  not  being  perfumed  or  medicinal  spirits,  or 
rum  of  or  from  the  British  possessions,  are  required  to  be 
imported  into  the  United  Ejngdom  in  casks  containing 
not  less  than  forty  gallons,  it  is  enacted,  that  the  said 
restriction  shall  not  extend  to  any  such  spirits  in  casks 
of  not  less  than  twenty  gallons.  Under  these  circum- 
stances, it  is  submitted,  that  as  the  restriction  with 
respect  to  the  number  of  gallons  to  be  contained  in  each 
cask  has  been  imposed  by  two  statutes,  the  information  is 
bad;  as  it  ought  to  have  concluded  "  against  the  form  of 
the  statut^^  in  such  case  made  and  provided.''  The  for- 
feiture is  imposed  by  the  former  statute,  but  the  prohibited 
quantity  is  diminished  by  the  latter ;  and  it  was,  therefore, 
necessary  to  aver  the  oflfence  to  be  against  the  form  of  both 
statutes.  There  is  another  objection,  consequent  upon  the 
former: — ^the  information  concludes,  "whereby,  and  by 
force  of  the  statutes,''  the  vessel  &c.  became  forfeited; 
whereas  the  forfeiture  is  only  created  by  the  former  stat.  3 
&  4  Will.  4,  c.  53,  to  which  alone  the  words  apply.  These 
objections  are  not  cured  by  the  7  Geo.  4,  c.  64,  s.  20,  which 
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Le  Revert. 


eniurts,  that  no  judgment  upon  any  indictment  or  infonn-  ^*ck,  of  puat, 
ation  shall  be  reversed  for  insertion  of  the  words  ''  against  - 

the  form  of  the  statute/'  instead  of  the  words  "  against  the     Attorney- 

'  .  .1  General 

form  of  the  statutes/'  or  vice  yers& ;  since  that  applies  only 

to  an  indictment  or  information  for  a  felony  or  misde- 
meanour^ and  not  to^an  information  for  an  offence  against 
the  revenue  laws. 

There  is  also  another  objection.  By  the  3  &  4  Will.  4, 
c.  52^  8.  58^  provision  is  made  in  the  schedule  as  to  goods 
subject  to  certain  restrictions  on  importation^  and  amongst 
the  rest, ''  spirits^  not  being  perfumed  or  medicinal  spirits; 
viz.  all  spirits,  imless  in  ships  of  seventy  tons  or  upwards ; 
mm  of  and  firom  the  British  plantations,  if  in  casks,  un- 
less in  casks  containing  not  less  than  twenty  gallons;  all 
other  spirits,  if  in  casks,  unless  in  casks  containing  not  less 
than  forty  gallons.^'  The  information  ought  therefore  to 
have  contained  these  words,  ''having  had  on  board  certain 
spirits,  the  said  spirits  not  being  perfumed  or  medicinal 
spirits  or  rum/'  so  as  to  have  excepted  them  out  of  the 
information.  The  4th  section  of  the  6  &  7  Will.  4,  c.  60,  is 
as  follows : — "  And  whereas,  by  the  said  last-mentioned 
act,  all  spirits,  not  being  perfumed  or  medicinal  spirits,  or 
rum  of  or  from  the  British  possessions,  are  required  to  be 
imported  into  the  United  Elingdom  in  casks  containing 
not  less  than  forty  gallons;  be  it  enacted,  that  the  said 
restriction  shaU  not  extend  to  any  such  spirits  in  casks  of 
not  less  than  twenty  gallons.''  [Parke,  B. — ^You  say  the 
information  ought  to  have  negatived  their  being  perfumed 
or  medicinal  spirits.  That  is  on  the  supposition  that  the 
information  is  for  an  offence  against  the  6  &  7  Will.  4, 
c.  60.]  Again^  the  information  is  bad  for  not  following 
the  words  of  the  statute,  which  it  has  not  done,  but  inter- 
polated words  not  to  be  found  in  the  clause  on  which 
it  is  framed.  In  the  3  &  4  Will.  4,  c.  53,  s.  2,  the  words 
are,  "  any  spirits  not  being  in  a  cask  or  package  contain-, 
ing  forty  gallons  at  the  least."    In  the  information  the 
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Le  Revert. 


Mxeh.  of  PUtu,  words  are^  ''  not  being  in  casks  or  packages  containing 
twenty  gallons  each  at  the  least  respectwely  :*^  so  that  it 
makes  the  offence  to  consist,  not  in  the  size  of  the  cask^ 
bnt  in  the  quantity  of  spirit  contained  in  it,  which  giyes 
a  totally  different  reading  to  the  act.  [Lord  Abmger, 
C.  B. — ''  Not  being  in  casks  containing  twenty  gallons 
each  at  the  least  respectively/' — that  is  with  reference  to 
the  capacity  of  each  cask  respectively,  and  snch  is  also  the 
meaning  of  the  act.  There  appears  to  me  no  interpolation^ 
the  effect  is  the  same.]  The  question  is,  whether,  in  the 
collocation  of  the  words  of  the  act,  in  the  information,  the 
effect  is  not  to  transpose  them,  so  as  to  convert  that  which 
in  the  act  refers  to  the  size  of  the  cask,  into  the  actual 
contents  of  the  cask.  [Alderson,  B. — ^It  appears  to  me 
simply  the  manner  of  carrying  out  the  sense  of  the  act 
of  Parliament.  It  is  merely  a  translation  of  the  words  of 
the  act,  and  it  appears  to  me  to  be  a  very  cOTrect  one.] 


Per  Curiam. — ^There  is  no  weight  in  the  last  objection; 
but  we  win  refer  to  the  information  and  the  acts  of  Parlia- 
ment, and  consider  whether  a  rule  ought  to  be  granted  on 
the  other  points. 

On  a  subsequent  day. 


Lord  Abinqer,  C.  B.,  said — Li  the  case  of  The  Aitomejf' 
Oeneral  v.  Le  Revert,  which  was  moved  by  Mr.  Lee,  we 
have  referred  to  the  information,  and  the  acts  of  Parliament 
on  which  it  was  firamed.  The  act  of  Parliament  on  which, 
as  it  was  contended  by  the  Crown,  the  information  was 
founded,  was  the  3  &  4  Will.  4,  c.  53.  The  first  objection 
was,  that  the  offience  was  stated  to  have  been  "  against  the 
form  of  the  statute,''  and  that  then  it  was  said,  '' whereby 
and  by  virtue  of  the  statutes  in  that  behalf  made  ftc. ;"  that 
there  was  an  inconsistency  here,  and  that  in  fact  the  infor- 
mation was  for  an  offence  against  two  statutes.    On  looking 
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at  the  information,  it  appears  to  ua  clearly  that  it  is  fonnded  Breh»  of  PUat, 
altogether  on  the  3  &  4  WiD.  4,  c.  68.  By  that  statute  it  is  ^^^' 
enacted,  *'  that  any  boat  or  vessel  which  shall  be  found  or  dis- 
covered to  have  been  within  one  league  of  the  coastj  having 
on  board  or  in  any  manner  attached  thereto,  or  having  had 
on  board  or  in  any  manner  attached  thereto,  any  spirits 
not  being  in  a  cask  or  package  containing  forty  gallons  at 
the  least,  shall  be  forfeited.^'  This  case  was  one  in  which 
the  package  in  which  the  spirits  were  imported  contained 
less  than  twenty  gallons ;  and  it  appeared  that  there  was  a 
subsequent  statute  of  the  6  &  7  Will.  4,  c.  60,  which  re- 
pealed the  former  statute  as  to  all  packages  in  the  parti- 
cular case  mentioned,  of  between  twenty  and  forty  gallons; 
but  it  left  the  law  precisely  as  it  was  before  as  to  all  spirits 
imported  in  casks  containing  less  than  twenty  gallons; 
and  of  course,  as  the  spirits  in  this  case  were  in  casks 
containing  less  than  twenty  gallons,  they  were  in  casks 
containing  less  than  forty;  therefore  the  information  is  so 
far  right. 

The  next  objection  was,  that  the  information  contains 
the  words  "  by  force  of  the  statutes.^'  But  those  words, 
*'  by  force  of  the  statutes,'*  are  mere  surplusage.  It  is  not 
necessary  to  allege  that  it  was  by  force  of  any  statute  that 
the  forfeiture  accrued;  the  former  allegation  is  quite  suffi- 
cient. The  case  is  distinctly  brought  within  the  statute 
3  &  4  Will.  4,  c.  53,  and  the  addition  of  the  words  referred 
to  is  quite  unnecessary,  and  they  may  be  expunged. 

Then  another  objection  made  was,  that  the  information 
did  not  negative  the  words  of  the  4th  section  of  the  6  &  7 
WiH.  4,  c.  60,  ''  aH  spirits  not  being  perfumed  or  medi- 
cinal spirits,  or  rum  of  or  from  the  British  possessions.'* 
It  is  said  that  it  ought  to  have  been  alleged  that  they 
were  not  "  perfumed  or  medicinal  spirits  or  rum  of  or  from 
the  British  possessions.**  It  is  sufficient  to  say,  that  this 
is  met  by  the  answer  to  the  first  objection,  that  this  in- 
formation is  not  founded  on  the  statute  6  &  7  Will.  4, 
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Exeh.  of  Pleat,  c.  60,  but  OH  8  &  4  Will.  4,  c.  58,  and  therefore  that  the 
^^^'   .     introductioii  of  the  exception  is  not  called  for.     For  these 
reasons,  we  think  there  is  no  ground  for  granting  a  role. 

Rule  refused. 


Reed  v.  Thoyts,  Esq. 

Case  against  a  v/ASE  against  the  late  sheriff  of  Berkshire.  The  first 
finrcount  was    count  was  framed  upon  the  8  Anne,  c.  14,  s.  1,  and  stated 

8  w"ai4  ^^^^  ^^  ^^®  ^^^^  ^^  ^^^^'  ^^^'  ^*  *^^  ^^®  ®P^^  ^^  * 
s.  1,  for  seizing   year  then  last  past,  one  John  Taylor  held,  used,  occupied^ 

the  goods  of  a 

tenant  in  exe-  and  cujoyed  a  Certain  messuage  and  tenements,  with  the 
leaving  enough  appurtenauccs,  situate  in  the  said  county  of.  Berks,  as 
to  pay  the  land-  tenant  thereof  to  the  plaintiff,  at  and  under  a  certain  rent 

lord  a  year's  '^  ' 

rent  then  due,  or  sum  of  money  therefore  then  payable  by  the  said  John 

arrear  the  de-  Taylor  to  the  plaintiff  for  the  same :   and  that,   on  the 

not?c*°'  and  ^7  ^^^  7^^  aforesaid,  a  large  sum  of  money,  to  wit,  the 

stated  that  g^jj^  Qf  jgjQ,  for  and  on  account  of  the  rent  so  payable  by 

the  defendant  ,  '  . 

took  the  goods  the  Said  John  Taylor  to  the  plaintiff  for  the  said  messuage 
nant  of  the  "  and  tenements,  for  one  year  of  the  said  tenancy  which 
a^fi^faf^iMued*'  ^^d®d  ^^  ^^^  ^P<^^  ^^^^  day,  became  and  was  due  and 
against  T.  at      payable,  and  continually  from  thence  hitherto  had  been 

the  suit  of  B.       ^    ,         '  .  ^  ^  .,  ,    , 

This  was  not  and  still  was  m  arrear  and  unpaid;  and  thereupon,  on  the 
picas'wid  no  *  ^^^^  ^^7  ^f  Juuc  in  the  year  aforesaid,  the  defendant, 
other  execution  then  being  sheriff  of  the  said  county,  by  virtue  and  under 
Held,  that  the  pretence  of  a  certain  writ  of  our  Lady  the  Queen,  called 
party,  who  was  ^  fi*  f A*^  before  then  issued  against  the  said  John  Taylor,  at 
Idsed  \he  *""*    *^®  *^*  ^^  Charles  James  Barnes,  out  of  the  Court  of  our 

goods,  with  the 
defendant,  suffi- 
ciently appeared,  without  producing  any  warrant  from  the  defendant  to  that  party. 

The  second  count  was  in  trover  for  seising  the  same  goods.  The  plaintiff  put  in  a  bill  of  sale 
of  them,  which  had  been  delivered  to  him  by  his  tenant  before  any  rent  was  due.  The  tenant 
had  remained  in  possession  as  before.  The  jury  found  the  bill  of  sale  fraudulent: — Held,  that 
although  the  bill  of  sale  might  still  be  valid  against  the  plaintiff  as  a  party  to  it,  though  void  as  to 
other  creditors,  the  plaintiff  was  not  prevented  from  recovering  on  the  first  count,  that  being 
distinct  froc    tl  csecond. 
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said  Lady  the  Queen  before  the  Barons  of  her  Exchequer  E^eh,  of  Pieat^ 


at  Westminster,  and  directed  to  the  said  sheriff  of  the 
county  of  Berks,  took  the  goods  and  chattels  of  the  said  John 
Taylitr,  then  being  in  the  said  messuage  and  tenements, 
with  the  appurtenances,  so  in  the  tenure  and  occupation  of 
the  said  John  Taylor  as  aforesaid,  of  great  value,  to  wit,  of 
the  amount  of  the  said  arrears  of  rent  so  due  and  owing 
from  the  said  John  Taylor  to  the  plaintiff,  that  is  to  say, 
the  amoimt  or  sum  of  £40.  And  that,  after  the  taking  of 
the  said  goods  and  chattels  in  the  said  messuage  and  tene- 
ment as  aforesaid,  and  before  the  removal  of  the  same 
therefirom,  and  also  before  any  sale  of  the  said  goods  and 
chattels,  or  any  part  thereof,  under  pretence  of  the  said 
writ,  that  is  to  say,  on  the  day  and  year  last  aforesaid,  the 
plaintiff  gave  notice  to  the  defendant,  so  being  such  sheriff 
as  aforesaid,  of  the  aforesaid  rent  being  due  and  in  arrear 
to  the  plaintiff  from  the  said  John  Taylor  as  aforesaid,  and 
then  requested  the  defendant,  as  such  sheriff,  that  the  plain- 
tiff might  be  paid  his  said  rent  so  due  in  arrear  and  unpaid 
as  aforesaid,  before  the  said  goods  and  chattels  or  any  part 
thereof  should  be  removed  from  or  out  of  the  said  mes- 
suage and  tenement,  with  the  appurtenances:  yet  the 
defendant,  so  then  being  sheriff  of  the  said  county  of 
Berks,  well  knowing  the  premises,  but  disregarding  the 
duty  of  his  said  office  and  the  statute  in  such  case  made 
and  provided,  and  contriving  &c.  to  deceive  and  defraud 
the  plaintiff,  and  deprive  him  of  the  said  arrears  of  the  said 
rent  so  due  to  him  as  aforesaid,  and  of  his  remedy  for  the 
recovery  thereof,  under  colour  and  pretence  of  the  said 
writ,  on  the  day  and  year  last  aforesaid,  wrongfrilly,  inju- 
riously, and  deceitfully  removed  and  carried  away  the  said 
goods  and  chattels  so  taken  as  aforesaid  from  and  out  of 
the  said  messuage  and  tenement,  with  the  appurtenances, 
without  paying  or  satisfying  the  plaintiff  the  said  arrears 
of  the  said  rent  so  due  and  owing  and  in  arrear  to  him  as 
aforesaid,  or  any  part  thereof,  contrary  to  the  form  of  the 


1840. 
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Sxch,  of  Pi0ai,  statute  in  that  case  made  and  provided.  And  the  plaintiff 
saith^  that  he  hath  not  at  any  time  been  paid  or  satisfied 
the  said  arrears  of  the  said  rent^  or  any  part  thereof^  but 
the  same  and  every  part  thereof  was  still  due^  in  arrear^  and 
unpaid  from  the  said  John  Taylor  to  the  plaintifiP^  whereby 
the  plaintiff  had  been  and  was  deprived  of  the  benefit  of 
|i  distress  for  the  recovery  and  satisfaction  of  the  said  ar- 
rears of  the  said  rent^  and  was  in  great  danger  of  losing 
the  same. 

There  was  a  second  oount  in  trover^  alleging  the  goods 
to  be  the  property  of  the  plaintiff. 

Fleas^  Ist^  not  guilty;  2ndly,  to  the  first  county  that  the 
plaintiff  did  not^  after  the  taking  of  the  said  gooda^  &c.,  in 
the  said  messuage  and  tenement  by  the  defendant  as  in 
the  first  count  mentioned^  or  at  any  time  before  the  re- 
moval of  the  same^  give  notice  thereof  to  the  defendant; 
nor  had  the  plaintiff^  at  any  time  before  the  removal  of 
the  said  goods  &c.^  from  the  said  messuage  Sec.,  in  the  first 
count  mentioned,  any  notice  or  knowledge  whatsoever  of 
the  said  rent,  or  any  part  thereof,  or  of  any  rent  whatso- 
ever, being  due  and  in  arrear  from  the  said  John  Taylor  to 
the  plaintiff,  in  manner  and  form  as  in  the  first  count 
alleged;  Srdly,  to  the  first  count,  that  at  the  time  of  the 
removal  of  the  said  goods  of  the  said  John  Taylor  by  the  de- 
fendant, the  rent  in  that  count  mentioned  was  not  due  and 
payable,  and  then  in  arrear  and  unpaid  by  the  said  Taylor 
to  the  plaintiff,  in  manner  &c.,  as  in  that  count  alleged ; 
lastly,  to  the  second  count,  that  the  plaintiff  was  not  at  the 
said  time  when  &c.,  possessed  of  the  goods  in  that  count 
mentioned. — Issues  thereon. 

At  the  trial  before  Patteson,  J.,  at  the  last  Berkshire 
Assizes,  Taylor,  the  plaintiff^s  tenant  mentioned  in  the 
pleadings,  being  called  as  a  witness  for  the  plaintiff,  the 
defendant's  counsel  objected  that  he  was  incompetent,  on 
the  ground  that,  if  the  plaintiff  obtained  a  verdict,  Taylor 
would  get  rid  of  his  claim  for  rent;  and  Thurgood  v. 
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Richardson  (a)  was  ref^red  to.  The  learned  Judge  thought  Sxeh.  ^  PUat^ 
that  that  case  did  not  apply^  and  held^  that  as  the  record 
stated  the  issidng  a  fi.  fa.  by  Barnes^  it  shewed  money  due 
to  him  from  Taylor^  who  would  remain  liable  accordingly^ 
though  the  plaintiff  should  obtain  a  verdict  against  the  she- 
riff. The  plaintiff^  however^  released  the  witness^  who  proved^ 
that  on  the  18th  of  June,  1839,  one  M^Graw  took  away 
his  goods  from  the  house  he  rented  from  the  plaintiff,  after 
having  been  told  by  the  witness  that  they  were  not  his,  but 
the  plaintiff's  under  a  bill  of  sale,  and  that  £\Q  was  due  to 
the  plaintiff  for  rent.  He  also  swore  that  his  goods  were  only 
seized  under  that  one  execution.  The  defendant's  counsel 
here  again  objected,  that  even  if  he  was  estopped  by  the 
pleadings  from  denying  that  he  took  Taylor's  goods  at  the 
suit  of  Barnes,  it  was  neither  admitted  nor  shewn  that 
M'Graw  was  the  person  who  so  took  them  for  the  defend* 
aat,  and  that  there  was  nothing  in  the  notice  given  by  Tay- 
lor to  M'Graw,  or  any  declaration  by  M'Giaw  thereupon, 
to  shew  any  connexion  between  him  and  the  defendant, 
who  had  denied  all  wrongful  seizure  by  the  plea  of  not 
guilty.  The  learned  Judge,  however,  overruled  the  objec- 
tion, on  the  ground  that  as  the  execution  by  Bamet  was 
admitted  on  thepleadings,and  no  other  execution  appeared, 
M'Graw  must  be  taken  to  have  seised  for  Taybr's  debt  to 
Barnes.  This  would  make  his  declaration  evidence  against 
the  sheriff,  and  connect  him  with  the  sheriff  so  as  to  ren* 
der  the  latter  liable  for  his  act:  and  Bar$ham  v.  BuUock{b), 
was  referred  to. 

Taylor  farther  proved,  that  he  entered  the  premises  on 
the  12th  of  Jane,  1838,  and  not  on  the  24th;  and  that  on 
the  23rd  oi  Febroaiy,  1839,  he  owed  the  phuntiff  ^£66  lor 
beo;  and  gave  him  a  bill  of  sale  <rf  all  his  effects  as  a  seco- 
lity,  bat  was  suffered  to  ranain  in  posKmon  as  before. 
The  fain  of  sale  was  produced  for  the  plaintiff:  uatice  had 
been  given  to  the  defendant  to  produce  the  &  fk,  but  it 

U,  7 Ktg.  424  aj  2P.kD  2tl. 
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Excfu  of  Pleas,  was  not  produced^  nor  was  any  evidence  given  of  it^  or  of 
any  warrant  issued  upon  it  by  the  defendant  to  M'Graw. 
The  goods  seized  were  proved  to  be  worth  above  iElO. 

At  the  close  of  the  plaintiff's  case^  the  defendants  coun- 
sel contended  that  the  second  county  if  sustained^  was 
destructive  of  the  first;  the  first  alleging  that  the  plaintiff^ 
through  the  taking  of  his  tenant's  goods  by  the  defendant^ 
had  lost  the  power  of  distraining  them  for  the  year's  rent 
secured  to  him  by  stat.  8  Anne^  c.  14^  s.  1 ;  whereas^  in 
order  to  recover  on  the  second  count,  the  goods  must  have 
belonged  to  the  plaintiff  under  the  bill  of  sale  at  the  time 
they  were  seized  by  M'Graw ;  that  the  bill  of  sale  bound 
the  plaintiff  as  a  party  to  it ;  that  as  the  year's  rent  was 
not  due  at  the  time  the  bill  of  sale  was  given,  the  goods 
could  not  have  passed  under  it  for  rent  (a):  the  rent  not 
being  due,  as  they  contended,  until  the  24th  of  Jime, 
1839.  The  learned  Judge,  in  summing  up,  told  the  jury 
that  though  the  plaintiff  had  adopted  two  inconsistent 
statements  of  his  claim,  he  was  entitled  to  succeed  upon 
either,  if  one  was  established  independently  of  the  other: 
that,  on  the  23rd  of  February,  1839,  no  rent  being  due 
to  him,  he  received  from  Taylor  a  bill  of  sale  of  his 
goods  as  a  security  for  his  debt  for  beer,  but  that 
after  the  seizure  at  the  suit  of  Barnes,  he  seemed  to 
have  thought  the  continued  possession  of  the  goods  by  ^ 
Taylor  down  to  that  event,  on  the  18th  of  June,  might 
affect  the  bill  of  sale;  and  therefore  rested  his  claim  on 
the  first  count,  treating  the  goods  as  Taylor's  still: — that 
taking  the  goods  to  be  the  plaintiff's,  as  laid  in  the  second 
count,  there  was  no  evidence  to  shew  that  the  defendant 
took  those  goods,  for  nothing  connected  M'Graw  with  the 
defendant;  so  that  in  that  case  he  was  entitled  to  the 
verdict  on  that  count: — that  on  the  first  count  the  plain- 
tiff was  entitled  to  a  verdict  for  the  amount  of  rent  due,  if 

(a)  See  Hoskim  v.  Kmghl,  1  M.  &  Selw.  245. 
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the  jury  found  the  goods  to  belong  to  Taylor;  for  the  bill  Exck.  of  Pieoi, 
of  sale  might  be  void  as  against  the  execution  creditor^  this 
not  being  one  of  the  many  cases  where  continued  posses- 
sion by  the  vendor  was  consistent  with  any  part  of  the  bill 
of  sale.  He  then  left  it  to  the  jury  to  say^  whether  a 
tenancy  by  Taylor  at  a  rent  of  £10  a  year  began  on  the 
12th  or  the  24th  of  Juoe^  1838^  in  order  to  determine 
whether  a  year's  rent  was  due  on  the  day  M'Graw  seized, 
Tiz.  on  the  18th  of  June,  1839.  The  jury  returned  a  ver- 
dict for  the  plaintiff  on  the  first  count,  damages  £10;  and 
for  the  defendant  on  the  other  count,  finding  that  the  bill 
of  sale  was  fraudulent  and  void. 

Ludlow,  Seijt.,  now  moved  for  a  new  trial. — ^First,  the 
evidence  of  what  was  said  by  Taylor  to  M'Graw,  as  to  the 
goods  not  being  his,  and  of  rent  being  due  from  him 
to  the  plaintiff,  was  improperly  admitted;  for  even  if  upon 
the  pleadings  the  defendant,  as  sheriff,  was  admitted  to 
have  seized  the  goods  of  Taylor,  the  tenant,  he  was  not 
admitted  to  have  so  seized  by  the  hands  of  M^raw,  nor 
was  any  connexion  between  them  shewn  by  the  production 
of  any  warrant  from  the  defendant,  or  by  M'Graw's  being 
proved  to  be  his  bailiff  at  all; — while  the  pleas  deny  any 
wrongful  act  by  the  defendant.  [Parke,  B. — Barsham  v.  Bui' 
lock  (a)  is  precisely  in  point.  That  was  an  action  of  debt  for 
a  penalty  against  the  sheriff,  for  taking  the  plaintiff,  whom 
he  had  arrested,  to  a  public  drinking-house  without  his  con- 
sent. The  defendant  pleaded  that  he  did  not,  without  the 
plaintiff's  consent,  cause  him  to  be  conveyed  to  the  drink- 
ing-house. At  the  trial,  it  was  proved  that  the  same  ofiicer 
who  arrested  the  plaintiff  also  took  him  to  the  drinking- 
house  without  his  consent;  and  it  was  held  that  as  the 
plea  admitted  that  the  defendant  arrested  the  plaintiff,  and 
the  evidence  shewed  that  the  same  officer  who  made  the 

(a)  2  P.  &  D.  241. 
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Bxek.  of  PUoit  arrest  took  the  plaintiff  to  the  drinking-hoose^  it  was  not 
^  ^  ^  necessary  to  produce  the  warrant  to  connect  the  defendant 
Reed  with  the  act  complained  of.  In  this  case  the  connexion  is 
Tboyts.  shewn  hj  the  proof  that  M'Graw  seized  the  goods  in  point 
of  fact^  coupled  with  the  admission  on  the  record  that  the 
defendant^  as  sheriff^  seized  the  goods  of  Taylor^  it  not 
appearing  that  there  was  any  other  execution.]  Then, 
secondly,  the  learned  Judge  misdirected  the  jury  as  to  the 
effect  of  the  bill  of  sale,  which,  although  it  might  be  void 
as  against  creditors,  was  valid  against  the  plaintiff  as  a 
party  to  it  {a).  The  issues  here  are  inconsistent,  the  first 
depending  on  the  goods  being  the  goods  of  Taylor,  and 
the  second  on  their  being  the  plaintiff's.  The  plaintiff,  by 
proving  the  bill  of  sale  in  support  of  the  second  count, 
shews  that  the  goods  laid  in  the  first  as  belonging  to  Tay- 
lor his  tenant,  were  not  the  goods  of  that  tenant,  but  his 
own;  and  consequently,  that  the  seizure  by  the  defendant 
did  not  deprive  the  plaintiff  of  that  remedy  by  distress, 
which  is  the  gist  of  the  first  count. 

Lord  Abinoeb,  C.  B. — ^The  pleadings  put  the  defendant 
out  of  Court  as  to  the  first  count,  because  they  admit 
that  these  were  the  goods  of  Taylor. 

Paeke,  B. — ^The  biD  of  sale  was  invalid  as  against  the 
execution,  though  binding  as  between  the  parties.  Now  the 
question  here  is  on  the  execution.  The  counts  are  distinct ; 
so  that  the  point  contended  for  as  to  the  bill  of  sale  does 
not  apply  to  the  first  count  at  aU.  To  support  that  count, 
it  must  be  shewn  by  the  plaintiff  that  the  defendant  seized 
goods  which  were  liable  to  satisfy  rent  due  at  the  time. 
Now  as  the  defendant  has  obtained  a  verdict  on  the  second 
count,  it  must  be  admitted  that  there  is  an  end  of  that 

(a)  See  Robinson  v.  M'DonneU,      143;  3  Ve8.&B.42:  Sieely.  Brown, 
2  B.  &  Aid.  134:  Doe  v.  RoberU,      1  Taunt  381. 
Id.  367;    1  Daniell'A  Ezch.  Rep. 
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count.    Then  as  to  the  firsts  if  the  goods  were  Taylor's^  as  ^^^  <>/  Pf^^, 


is  admitted  by  the  pleadings^  the  sheriff  had  no  right  to  take 
them  without  leaving  sufficient  to  satisfy  the  plaintiff's  rent 
due  to  him  at  the  time  of  the  seizure.  But  even  had  the 
taking  of  the  goods  of  Taylor  been  put  in  issue^  the  result 
on  the  first  count  would  not  haye  been  different^  for  Tay- 
lor's bill  of  sale  had  no  operation  as  against  the  execution 
of  Barnes.  The  summing  up  of  the  learned  Judge  was 
perfectly  correct. 

AxniBsoN,  B. — ^The  verdict  was  right.  The  bill  of  sale 
being  found  to  be  fraudulent  and  void  as  against  the  exe- 
cution, it  follows  that  the  goods  were  in  fact  Taylor's,  as 
kid  in  the  first  count.  Then,  though  the  bill  of  sale  might 
be  valid  as  against  the  plaintiff,  that  point  is  not  material, 
for  the  pleadings  admit  that  the  goods  which  were  seized 
were  Taylor's,  while  M'Graw  is  shewn  to  have  seized 
them. 

Gurnet,  B.,  and  Bolfe,  B.,  concurred. 

Bule  refused  (a). 

(a)  See  HiU v.  Wright,  2  £ap.  669 ;  QMmidy.  Raphael,  3  Soott^  385* 


1840. 


418  CASES   IN    THE    EXCHEQU£R| 

Exeh.  of  PUatf 
1840. 

HUMFHEETS  V.  JoNES. 

An  order  nUi  ASSUMPSIT  for  goods  sold  and  delivered. — ^The  declar- 
afdiambers**  ation  WES  delivered  on  the  19th  of  February,  with  the 
roakcs  itself  ab-  particulars  of  demand  indorsed  thereon,  which  stated  that 

solute  unless        ^  ' 

cause  be  shewn:  the  action  was  brought  to  recover  the  sum  of  32/.  10*.  for 

appears,  the       timber  sold  and  delivered.     On  the  20th  of  February,  the 

fo7Sie  opposite  defendant  took  out  a  summons  requiring  the  plaintiflF's 

P**"^y  *d  ^  *"d^  attorney  or  agent  to  attend  at  the  Judge^s  chambers  on  the 

get  it  dis-         following  day,  at  three  o^clock  in  the  afternoon,  to  shew 

wise  it  becomes  causc  why  further  and  better  particulars  should  not  be 

absolute.  delivered,  and  why  in  the  meantime  the  proceedings  in  the 

cause  should  not  be  stayed.    This  summons  was  served  on 

the  same  day  upon  the  plaintiff  ^s  attomies,  who  indorsed 

upon  it  their  consent  to  an  order  nisi,  and  the  following 

order,  bearing  date  on  Saturday,  the  22nd  of  February, 

was  drawn  up  by  the  defendant's  attorney : — 

"  Upon  hearing  the  attomies  or  agents  on  both  sides, 
and  by  consent,  I  do  order,  that  unless  cause  be  shewn  to 
the  contrary  at  my  chambers  on  Monday  next,  at  eleven 
o'clock  in  the  forenoon,  the  plaintiff's  attorney  or  agent 
shall  deliver  to  the  defendant's  attorney  or  agent  a  fur- 
ther and  better  account  in  writing,  with  dates  and  items, 
of  the  particulars  of  the  plaintiff's  demand,  for  which  this 
action  is  brought,  and  that  in  the  meantime  all  further 
proceedings  in  this  cause  be  stayed.  ,,  j  p .  j,|.-  *i 

This  order  was  duly  served  on  the  plaintiff's  attomies, 
on  the  day  of  the  date  thereof.  On  the  following  Monday 
(the  24th  February)  the  plaintiff's  attomies  attended  at 
the  Judge's  chambers,  pursuant  to  the  order,  for  the  pur- 
pose of  getting  it  discharged,  and  repeatedly  called  out  the 
name  of  the  defendant's  attorney ;  but  as  no  one  appeared^ 
they  left  the  chambers  without  taking  any  further  step  at 
that  time,  and  on  the  26th  they  sent  notice  to  the  defend- 
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ant's  attorney  that  they  would  attend  the  order  on  the  SteJL  0/  PUag, 
following  day,  at  eleven  o^clock  in  the  forenoon.  In  reply  v-lfj2l 
to  that  notice,  the  defendant's  attorney  sent  a  letter,  stating 
that  as  they  (the  plaintiff  ^s  attomies)  did  not  attend  the 
Judge's  chambers  to  shew  cause  on  the  24th,  (as  to  which 
fact  the  affidavits  were  contradictory),  the  order  had  become 
absolute.  No  answer  was  made  to  this,  but  on  the  11th 
of  March  interlocutory  judgment  was  signed,  and  notice 
of  executing  a  writ  of  inquiry  given.  The  plaintiff's  at- 
tomies had  never  been  served  with  any  order  absolute,  nor 
had  any  such  order  ever  been  drawn  up. 

Theobald  having  obtained  a  rule  calling  upon  the  plain- 
tiff to  shew  cause  why  the  interlocutory  judgment,  and  all 
subsequent  proceedings,  should  not  be  set  aside  with 
costs — 

Barstow  shewed  cause. — ^The  order  for  particulars  was  an 
order  nisi,  which  ought  to  have  been  turned  into  an  order 
absolute,  and  served  forthwith :  Kenney  v.  HtUchinson  {a) ; 
that  not  having  been  done,  the  judgment  is  regular. 
[Alderson,  B. — ^A  rule  niai  makes  itself  absolute.]  The 
affidavits  are  at  variance  as  to  the  plaintiff's  attomies 
having  attended  at  the  Judge's  chambers,  but  they  swear 
that  they  did,  and  repeatedly  called  out  the  name  of  the 
defendant's  attorney,  who  did  not  appear  to  support  the 
order,  and  they  therefore  left  the  chambers,  thinking  the 
order  was  abandoned. 

Parke,  B. — ^I  was  not  aware  that  we  made  orders  nisi 
at  chambers ;  but  it  appears  it  has  been  adopted  from  the 
practice  of  the  Court  in  granting  rules  nisi.  A  rule  nisi 
makes  itself  absolute  unless  cause  be  shewn.  The  proper 
mode  in  cases  of  this  kind,  when  the  party  obtaining  the 

(a)  6M  &W.  171. 
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jSjceh,  rf  PUat^  Order  does  not  attend^  is  for  the  other  party  to  go  in  to  the 

^  *   ^  Judge  and  say  that  he  is  ready  to  shew  cause^  and  apply  to 

Humphreys  haye  the  order  discharged.    The  practice  should  be  analo- 

J0NE8.  gous  to  the  practice  in  Court. 

The  rest  of  the  Court  concurred. 

Rule  absolute  for  setting  aside  the  judg- 
ment without  costs. 


Branson  v.  Moss. 

The  keeper  of  a  JLn  this  case  Forfescue  moved  for  leave  to  issue  a  distringas 
refused  to  allow  against  the  defendant^  who  was  a  lunatic.  It  appeared 
bc*8erTed'with  *^**  *^®  defendant  was  confined  in  a  lunatic  asylum,  and 
a  writ  of  sum-    that  his  keeper,  on  being  applied  to,  had  refused  to'  allow 

mons,  the  Court  ,  ,      .  ,       ,  « 

granted  a  rule  him  to  be  servcd  With  the  wnt  of  summons. — He  relied 
to'be  Bcrrcd*"'  npou  StarMe  V.  Skilbeck  (a). 

in  the  first  in- 
stance upon  the 

friends  of  the         Parkb,  B. — ^You  may  take  your  rule  for  a  distringas,  to 

lunatic,  and  if  J  J  o     * 

they  could  not  be  scrvcd  upou  the  Mends  of  the  lunatic  in  the  first  in- 
the  keeper!^**"  staucc,  and  if  they  cannot  be  found,  then  upon  his  keeper. 


Rule  granted  (i). 
(a)  6  Dowl.  52.  (6)  See  Humphrey*  y.  Griffiths,  ante,  p.  89. 


RlCHARUS  V.  FRANKUBf . 

The  plea  of  non  XHIS  wAs  an  action  of  detinue  for  a  promissory  note. 
putslinisBu^the  The  defendant  pleaded,  first,  non  detinet;  secondly,  that 
S'oi.^'^if  Sc'    *^®  plaintiff  was  not  possessed  of  the  note;  thirdly,  that 

defence  be  that 

the  plaintiff  was  not  possessed  of  the  goods,  or  that  the  defendant  was  Justified  in  detaining 

them,  such  a  defence  ought  to  be  speci^ly  pleaded. 
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before  the  commencement  of  the  suit,  the  plaintiff^  for  a  ^^ck.  of  pum, 

.  1840 

good  and  valoable  consideration^   assigned  and  delivered  - 

the  said  promissory  note  to  one  John  Granger^  to  be  by      RicHAROi 

him  held  as  and  for  his  own  note ;  and  that  the  said  John      Faamkum. 

Granger^  before  the  commencement  of  this  suit^  delivered 

the  said  note  to  the  defendant^  to  be  by  him  held  for  and 

on  the  behalf  and  for  the  use  and  benefit  of  the  said  John 

Granger;  and  that  the  defendant,  as  the  servant  and  by 

the  command  of  the  said  John  Granger,   detained  and 

still  detains  the  said  promissory  note,  as  he  lawfully  might 

for  the  causes  aforesaid. 

The  replication  traversed  the  assignment  and  delivery 
of  the  note  by  the  plaintiff  to  Granger,  and  the  delivery 
by  him  to  the  defendant. 

At  the  trial  before  Gwmey,  B.,  at  the  last  assizes  for  the 
county  of  Oxford,  the  jury  found  a  verdict  for  the  defend- 
ant on  the  second  and  third  issues ;  the  learned  Judge 
giving  the  defendant  leave  to  move  to  enter  a  verdict  on 
the  issue  on  the  plea  of  non  detinet  also,  if  the  Court 
should  be  of  opinion  that  the  matters  of  defence  so  found 
in  his  favour  were  evidence  in  support  of  that  issue. 

Ludlow,  Serjt.,  now  moved  accordingly. — The  jury,  by 
finding  on  the  second  and  third  issues  for  the  defendant, 
have  found  that  the  promissory  note  was  not  the  pro- 
perty of  the  plaintiff,  and  so  established  the  plea  of  non 
detinet,  which  puts  in  issue  the  wrongful  holding  and 
detaining  of  the  note  by  the  defendant.  It  is  evident  from 
the  use  of  the  words,  "  which  he  unjustly  detains,''  in  the 
original  writ  and  declaration,  that  the  unjust  detention 
is  the  gravamen  of  the  complaint,  and  that  is  therefore 
put  in  issue  by  the  plea  of  non  detinet,  notwithstand- 
ing the  new  rules.  Whatever  may  be  the  effect  of  the 
new  rules  as  to  pleading  specially  matter  of  excuse,  the 
unjust  detention  is  the  gravamen  of  the  chai|;e  in  the 

VOL.  VI.  P  F  M.  w. 
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Exch.  of  Pleas,  declaratioii ;  and  as  that  is  a  material  allegation  in  it,  and 

'  ^    is  traversed  by  the  plea,  and  the  finding  of  the  jury  on 

Richards      the  other  issues  establishes  that  there  was  no  unjust  deten- 

Frankum.     tion,  the  verdict  ought  therefore  to  be  entered  for  the 

defendant. 

Lord  Abingee,  C.  B. — ^There  is  no  ground  whatever  for 
this  motion.  It  is  true  that  a  party  who  brings  an  action 
of  detinue,  brings  it  for  the  unjust  detention  of  his  pro- 
perty: but  where  the  detention  is  justified,  the  matter 
must  be  set  out  on  the  record.  The  only  issue  on  non 
detinet  is  upon  the  fact  of  the  detainer.  If  the  party  has 
a  lawful  excuse  for  the  detainer,  he  must  plead  it. 

Parke,  B. — ^There  is  no  groimd  for  this  application. 
Under  the  plea  of  non  detinet,  a  defendant  might,  at  com- 
mon law,  prove  that  the  goods  were  not  the  property  of  the 
plaintiff;  but  if  he  had  a  lawful  excuse  for  the  detention, 
as  if  the  goods  were  pawned  or  pledged  to  him  for  money 
which  was  not  repaid,  he  was  bound  to  plead  it :  Co.  Lit. 
283.  a.  Lord  Coke  there  says,  "  In  detinue,  the  defendant 
pleadeth  non  detinet ;  he  cannot  give  in  evidence  that  the 
goods  were  pawned  to  him  for  money,  and  that  he  is  not 
paid,  but  he  must  plead  it ;  but  he  may  give  in  evidence  a 
gift  from  the  plaintiff,  for  that  proveth  that  he  detaineth 
not  the  plaintiff  ^8  goods.'*  But  it  is  perfectly  clear,  that 
since  the  new  rules,  the  defendant  cannot  give  in  evidence, 
under  the  plea  of  non  detinet,  that  the  goods  were  not  the 
property  of  the  plaintiff:  so  that  in  any  view  of  the  case, 
the  matters  proved  in  support  of  the  second  and  third 
pleas  were  not  evidence  under  the  first.  If  the  object 
be  to  shew  that  the  chattel  is  not  the  property  of  the 
plaintiff,  that  cannot  be  done  under  such  a  plea  since 
the  new  rules.  If  the  object  be  to  shew  that  the  de- 
tention was  lawful,  and  the  party  had  a  good  excuse  for 
detaining  the  property,  then,   according  to  the  autho- 
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rity  of  Lord  Coke,  such  a  defence  ought  to  be  pleaded,  eyen  £^*-  pf  PU^. 

at  eommon  law.     Under  the  plea  of  non  detinet,  the  fact  ^  '   ^ 

of  detention  is  alone  in  issue.  Richards 

Framkum. 
Aldebson,  B. — ^In  an  action  of  trover,  the  plea  of  not 

guilty  puts  in  issue  the  mere  fact  of  the  conversion,  and  so 

under  the  iasue  of  non  detinet,  the  fact  of  the  detention  is 

alone  in  issue. 

BoLFB,  B.,  concurred. 

Rule  refused. 


Gaters,  Executor  of  Elizabeth   Robinson,  Deceased, 
17.  Madelbt. 

Assumpsit  on  a  promissory  note.    The  first  count  Th«  interest  in 
stated,  that  the  defendant,  in  the  lifetime  of  the  said  Eliza-  note  giv^nu  a 
beth  Robinson,  to  wit,  on  the  2oth  March,  1833,  made  his  ^J^erturi^^the 
promissory  note  in  writing,  and  delivered  the  same  to  the  consideration 
said  Elizabeth  Robinson,  and  thereby  promised  to  pay  to  money  ad- 
her  the  said  Elizabeth  Robiuson  on  demand  the  sum  of  during  the  co- 
£20,  and  thereupon,  in  consideration  of  the  premises,  pro-  J® '^V  wlfJIfte J 
mised  the  said  Elizabeth  Robinson  to  pay  her  the  said  note  the  death  of  her 

husband,  unleu 

according  to  the  tenor  and  eflFect  thereof.  The  second  he  reduces  it 
count  stated,  that  in  the  lifetime  of  the  said  E.  R.,  to  wit,  on  -^  \u\Smt. 
&c.,  the  defendant  made  his  certain  other  promissory  note 
in  writing,  and  delivered  the  same  to  the  said  E.  R.,  and 
thereby  promised  to  pay  the  said  E.  R.  £20  on  demand ; 
and  afterwards,  and  after  the  death  of  the  said  E.  R.,  to 
wit,  on  the  1st  day  of  December,  1838,  the  defendant,  in 
consideration  of  the  premises,  promised  the  plaintiff,  as 
such  executor  as  aforesaid,  to  pay  him  the  said  note  accord- 
ing to  the  tenor  and  effect  thereof. 

Plea,  that  the  promissory  note  in  the  first  count  men- 
tioned, and  the  promissory  note  in  the  second  count  men- 
tioned, were  one  and  the  same;  and  that  the  said  promissory 

F  F  2 
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Exch.  of  Pleas,  note  in  those  counts  mentioned^  was  made  and  delivered  by 
^  ^  '  .  the  defendant  to  the  said  Elizabeth  Robinson  as  in  those 
Gaters  counts  is  mentioned,  whilst  she  the  said  Elizabeth  Bobin- 
Madelby.  son  was  covert^  and  the  wife  of  one  John  Brobinson^  since 
deceased;  and  that  the  consideration  for  the  making  of 
the  said  note  by  the  defendant  was  money  advanced  by  the 
said  Elizabeth  Robinson,  whilst  she  was  the  wife  of  the  said 
John  Robinson,  to  the  defendant,  and  that  the  said  Eliza- 
beth Robinson,  in  her  lifetime,  was  not  executrix  or  admi- 
nistratrix, neither  is  the  plaintiflF  the  executor  or  adminis- 
trator, of  the  said  John  Robinson;  and  the  defendant 
further  saith,  that  he  is  still  liable  to  be  sued  by  the  per- 
sonal representative  of  the  said  John  Robinson,  deceased, 
for  the  amount  of  the  said  promissory  note. 

Replication,  that  after  the  making  of  the  said  promissory 
note,  and  the  delivery  thereof  to  the  said  Elizabeth  Robin- 
son, and  during  her  lifetime,  to  wit,  on  the  1st  of  January, 
1834,  the  said  John  Robinson  died,  without  having  in  his 
lifetime  done  any  act  to  reduce  the  said  promissory  note 
into  possession,  or  to  prevent  or  defeat  the  right  of  sur- 
vivorship of  the  said  E.  Robinson  in  the  same  promissory 
note,  in  the  event  of  the  said  John  Robinson  djdng  in  the 
lifetime  of  the  said  E.  Robinson,  leaving  the  said  E.  Ro- 
binson him  surviving ;  and  the  plaintiff  further  saith,  that 
the  said  E.  Robinson  afterwards,  to  wit,  on  the  1st  of 
June,  1836,  died  possessed  of  the  said  promissory  note, 
and  having  a  good  and  valid  title  to  receive  from  the  de- 
fendant the  said  sum  of  money  therein  mentioned.  And 
the  said  plaintiff  still  holds  the  -said  note  as  such  executor 
of  the  said  E.  Robinson  as  aforesaid. 

Special  demurrer,  and  joinder  in  demurrer. 

The  following  were  the  points  marked  on  the  demurrer- 
book,  on  which  the  defendant  contended  that  he  was  enti- 
tled to  judgment  on  the  demurrer  to  the  replication: — 
because,  as  the  promissory  note  was  made  in  favour  of  and 
for  money  paid  by  the  wife  during  her  coverture,  all  legal 
interest  therein  vested  absolutely  in  her  husband;  and  at 
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his  death  his  personal  representative  ought  to  have  sued  £'ch,  of  Pleat, 
upon  it,  and  that  it  could  and  did  not  in  any  manner  vest  '   ^ 

in  the  wife,  although  surviving  her  husband ;  and  therefore  Gaterb 
that  the  plaintiflF,  as  her  personal  representative,  has  no  in-  Madkley. 
terest  in  the  note,  and  cannot  maintain  any  action  upon  it. 
The  plaintiff's  points  were,  that  the  note  did  not  under 
these  circumstances  vest  absolutely  in  the  husband,  but 
was  a  chose  in  action  given  to  the  wife,  which  the  husband 
might  have  reduced  into  possession  by  dissenting  from  his 
wife's  taking  any  interest  therein,  and  suing  upon  it  in  his 
own  name,  or  that  he  might  have  assented  to  the  apparent 
interest  of  the  wife,  and  sued  in  their  joint  names ;  that 
the  note  was  not  vested  absolutely  in  the  husband  until 
some  act  was  done  by  >iim  to  reduce  it  into  possession ; 
that  it  therefore  survived  to  the  wife,  on  his  death  without 
any  such  act  having  been  done. 

Manselj  in  support  of  the  demurrer. — The  interest  in 
the  note  in  question  did  not  pass  to  the  wife  by  survivor- 
ship, but  vested  in  the  husband^s  representatives.  It  was 
a  personal  chattel,  which  vested  absolutely  in  the  husband. 
In  M^Neilage  v.  Holloway  (a),  it  was  held  that  the  husband 
might  sue  alone  on  a  promissory  note  given  to  his  wife 
before  her  marriage ;  and  there  Lord  Ellenborouffh  says,  "  It 
is  laid  down  in  Coke  upon  Littleton  (i)  and  Com.  Dig.  (e), 
that  all  chattels  personal  which  the  wife  has  in  possession 
in  her  own  right,  are  vested  in  the  husband  by  marriage, 
although  he  do  not  survive  her.  This  is  a  rule  of  law  univer- 
sally recognised.  The  words  '  chattels  personal '  are  suffi- 
ciently large  to  cover  a  negotiable  instrument  of  this  sort.'' 
[Parke,  B. — ^That  doctrine  must  be  considered  as  qualified 
by  the  judgment  of  the  Court  in  Richards  v.  Richards  {d).'\ 
Promissory  notes  and  bills  of  exchange  are  personal  chat- 
tels within  the  meaning  of  the  Bankrupt  Act.     [Parke, 

(a)  1  B.  &  Aid.  221.  (c)  Baron  &  Feme,  E.  3. 

(6)  P.  351.  b.  {d)  2  B.  &  Ad.  453. 
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Ejceh.  of  Pleat,  B. — ^That  proves  too  much ;  debts  are  also  goods  and  chat- 
'   ^    tels  within  the  meaning  of  that  act.     If  a  promissory  note 


Oaters  be  a  chattel  simple,  which  rests  absolutely  in  the  hus- 
Made'ley.  band,  how  could  it  have  been  laid  down  that  the  husband 
and  wife  might  sue  upon  it  in  their  joint  names,  as  in  PhiU 
liakirk  v.  PluckweU  (a)?]  In  Burrougk  v.  Moss  (A),  it  was 
held  that  the  husband  might  sue  in  his  own  name  only 
on  a  note  given  to  the  wife  before  marriage ;  and  that  a 
debt  due  to  the  maker  from  the  wife,  dum  sola,  could  not 
be  set  off.  Here  the  plea  states,  that  the  consideration  for 
making  the  note  was  money  advanced  by  the  wife  dur- 
ing the  coverture,  and  it  must  be  presumed  to  have  been 
the  money  of  the  husband,  and  therefore  the  action  would 
accrue  to  the  husband  alone.  In  Holhway  v.  lAgU^ 
bourne  (c),  Lord  Hardwicke  says,  "  Where  a  bond  or  pro- 
missory note  is  given  to  a  married  woman,  it  has  been  held 
that  the  interest  in  such  bond  or  note  immediately  vests 
in  the  husband,  and  that  he  may  maintain  an  action  upon 
it  in  his  own  name." 

Pabke,  B. — ^There  can  be  no  doubt  that  this  is  a  bad 
plea.  This  is  an  action  on  a  promissory  note — ^an  instru- 
ment on  which  no  one  can  sue  unless  he  was  originally 
a  party  to  it,  or  has  become  entitled  to  it  under  one 
who  was.  A  promissory  note  is  not  a  personal  chattel 
in  possession,  but  a  chose  in  action  of  a  peculiar  nature ; 
but  which  has  indeed  been  made  by  statute  assignable 
and  transferable  according  to  the  custom  of  merchants, 
lik^  a  biU  of  exchange;  yet  still  it  is  a  chose  in  action^ 
and  nothing  more.  When  a  chose  in  action,  such  as 
a  bond  or  note,  is  given  to  a  feme  covert,  the  hus- 
band may  elect  to  let  his  wife  have  the  benefit  of  it,  or 
if  he  thinks  proper  he  may  take  it  himself;  and  if  in  this 

(a)  2  M.  &  Selw.  393.  pi.  5;  and  see  Williams  on  Execu- 

(h)  10  B.  &  Cr.  558.  tors,   607—609,  where    the  cases 

(c)  MSS.  note  to  Nash  v.  Nath^  on  this  subject  are  collected. 
2  Madd.  185;  2  Eq.  Cas.  Abr.  1, 
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case  the  husband  had  in  his  lifetime  brought  an  action  upon  Exeh.  of  Pieas, 
this  note  in  his  own  name,  that  would  have  amounted  to  ^ 
an  election  to  take  it  himself,  and  to  an  expression  of  dissent 
on  his  part  to  his  wife's  having  any  interest  in  it.  On  the 
other  hand,  he  may,  if  he  pleases,  leave  it  as  it  is,  and  in 
that  case  the  remedy  on  it  survives  to  the  wife,  or,  he 
may,  according  to  the  decision  in  Philliskirk  v.  Pluckwell  (a), 
adopt  another  course,  and  join  her  name  with  his  own; 
and  in  that  case,  if  he  should  die  after  judgment,  the  wife 
would  be  entitled  to  the  benefit  of  the  note,  as  the  judg- 
ment would  survive  to  her.  The  only  doubt  in  this  case 
arose  firom  the  observation  of  Lord  Ellenborough  in  McNeil- 
age  y.  Hottoway,  that  a  promissory  note  may  be  treated 
as  a  personal  chattel  in  possession.  Now  in  that  respect, 
I  think  there  was  a  mistake,  and  an  incorrect  expression 
used;  but  it  was  unnecessary  for  his  Lordship  to  lay 
down  such  a  doctrine,  in  order  to  decide  the  case  then 
before  him.  In  fact,  the  decision  in  the  subsequent  case 
of  Richards  v.  Bichards  {b)  has  qualified  that  position.  Li 
that  case  the  Court  of  King's  Bench  said  that  a  promissory 
note  was,  in  the  ordinary  course  of  things,  a  chose  in 
action,  and  that  there  was  nothing  to  take  it  out  of  the 
common  rule,  that  choses  in  action  given  to  the  wife  sur- 
vive to  her  after  the  death  of  her  husband,  unless  he  has 
reduced  them  into  possession.  The  case  of  Nash  v.  Nash  (c) 
is  also  an  authority  in  favour  of  the  position,  that  it  sur- 
vives to  the  wife;  and  although  that  case  was  decided 
before  M'Neilaffe  v.  Holloway,  it  does  not  appear  to  have 
been  cited  in  the  latter  case.  I  am  of  opinion  that  the 
note  must  be  considered  as  having  survived  to  the  wife, 
and  her  executor  was  therefore  the  proper  person  to  sue. 
The  fact  stated  in  the  plea  makes  no  difference,  as  the  right 
of  action  on  the  instrument  depends  on  the  form  of  it, 
and  not  upon  the  consideration  for  which  it  was  given:  but 

(a)  2  M.  &  Selw.  393.  {h)  2  B.  &  Adol.  447. 

(c)  2  Mad.  133. 
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Bxch.  of  Pleas,  it  may  be  observed,  that  it  is  not  stated  in  the  plea  that 
the  money  advanced  was  the  husband's.  Whether  the  exe- 
cutor of  the  husband,  where  the  money  advanced  was  his, 
could  compel  an  account  from  the  executor  of  the  wife, 
who  recovered  on  the  note,  by  a  bill  in  equity,  is  another 
matter,  with  which,  in  a  Court  of  law,  we  have  nothing  to 
do,  and  which  could  make  no  difference  in  this  case,  as  it 
would  not  vary  the  right  of  action  on  the  note.  Our  judg- 
ment must,  therefore,  be  for  the  plaintiff. 

The  rest  of  the  Court  concurred. 

Judgment  for  the  plaintiff. 


The  Company  of  Proprietors  of  Northam  Bridge 
AND  BoADs  V.  The  London  and  Southampton  Bail- 
way  Company. 

By  a  local  act,  oPECIAL  CASE. — By  stat.  86  Geo.  3,  c.  94,  s.  1,  (local 
ixxi,  (the  Lon-'  ^^^  personal),  intituled  "  An  Act  for  building  a  Bridge  over 
don  and  South,  ^he  rivcr  Itchin,  at  or  near  Northam,  within  the  liberties 

ampton  ttaii-  '' 

way  Act),  it  is   of  the  town  and  coimty  of  the  town  of  Southampton,  and 

enacted,  that  in  .  i.-i  -, 

all  cases  where  for  making  a  road  from  the  said  town  to  the  said  bridge, 

shall  croM*Jny  ^^^  ^^^  thcncc  to  commuuicate  with  the  road  leading 

SturnTke  ^^^  ^®®*  ^^^  *^  Botlcy,  in  the  county  of  Southampton,'' 

road  shall  be  certain  pcrsous  are  incorporated  by  the  name  of  the  Com- 

by  and  at  the  pany  of  Proprietors  of  Northam  Bridge  and  Boads. 

Company,^  io*  ^7  ^^^^'  ^'  *^®  Company  is  empowered  to  make,  build, 

as  the  same  and  keep  in  repair  a  bridge  at,  near,  or  firom  Northam, 

shall  pass  over  im  0^7  3 

the  said  rail-  within  the  liberties  of  the  town  and  county  of  the  town  of 

Se^sidd  rai*i-  Southampton,  over  and  across  the  river  Itchin  to  the  oppo- 

Tw  the"sai^*  ®^*®  shore,  in  the  parish  of  South  Stoneham,  in  the  county 

turnpike  road :  of  Southampton,  with  a  proper  ascent  or  approach  to  the 

— i/f  W,  that  a        •  J  1    •  "1 

road  on  which    Said  bndge  at  each  end  thereof,  and  fit  and  proper  for  the 

toll-gates  are  by 
law  erected,  and 
tolls  taken  thereat,  is  a  turnpike-  road,  within  the  meaning  of  that  act. 
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passage  of  trayellers,  cattle,  and  carriages,  and  toll-houses,  Bxeh.  4  Pieat, 
&c.     The  said  bridge  to  be  a  public  bridge,  and  all  per-  '  ^ 

sons,  horses,  cattle,  and  carriages  to  have  free  liberty  to  ThbNortham 

,  Bridob  awd 

pass  over  the  same,  on  the  payment  of  the  respective  tolls      Roadb  Co. 

allowed  by  the  act.  The  London 

By  sect.  7,  neither  the  bridge  nor  any  tolls  to  be  taken    ^^^  sooth- 

^  '  o  y  AMPTON 

under  the  act  are  rateable.  Railway  Co. 

By  sect.  9,  the  Company  is  empowered  to  make  one  pro- 
per and  commodious  road,  with  a  footway  by  the  side 
thereof,  from  the  town  of  Southampton  or  from  some 
part  of  the  Southampton  Boad  to  Northam,  and  so  to  the 
end  or  foot  of  the  said  bridge;  and  also  one  other  proper 
and  commodious  road  from  the  end  or  foot  of  the  said 
bridge,  on  the  opposite  shore,  into  the  parishes  of  South 
Stoneham,  Saint  Mary  Extra,  and  Botley,  in  the  said 
county,  to  communicate  with  and  open  into  the  turn- 
pike-road leading  from  West  Elid  to  Botley,  in  the  said 
county  of  Southampton,  each  of  such  roads  to  be  of  the 
width  of  forty  feet;  on  each  of  which  two  roads  they 
are  empowered  to  erect  toU-houses  and  toU-gates,  and  for 
these  purposes  to  take  lands.  The  said  two  roads  to  be 
kept  in  repair  at  the  cost  of  the  Company. 

Sections  10  to  17  regulate  the  mode  of  purchase  of  the 
lands  required  for  the  said  roads  &c.^  and  contain  compen- 
sation clauses. 

By  sect.  23,  the  property  of  the  bridge  and  roads  is  vested 
in  the  Company. 

Section  24  empowers  the  Company  to  raise  dElO,000 
among  themselves  for  making  the  bridge  and  roads,  and 
in  case  that  sum  should  be  insufScient,  they  are  frirther 
empowered  by  sect.  28  to  rsdse  among  themselves  the  addi- 
tional sum  of  £8000. 

Sections  26,  26,  and  29  relate  to  the  division  of  the 
capital  into  shares,  and  the  transfer  thereof. 

Section  30  empowers  the  Company  to  borrow  £8000 
on  mortgage,  and  regulates  assignments  of  the  property 
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Ezeh.  of  Pieatt  of  the  bridge,  Toads,  and  tolls  by  way  of  mortgage,  toid  also 


1840. 


the  transfer  of  such  assignments. 


TheNortham      Section  31  gives  priority  to  payment  of  interest  on 

Bridob  and  .  T    •  -I       -I 

Roads  Co.    mortgages  over  interest  on  dividenas  payable  to  propne* 

The  London    ^^™* 

AND  South.        Sections  32  to  45  contain  the  clauses  then  usually  in- 

AMPTON  '^ 

RailwatCo.  serted  in  acts  creating  joint  stock  companies,  for  the 
government  of  such  companies  and  their  officers,  and  for 
the  making  of  bye-laws. 

Section  46  gives  a  table  of  tolls,  and  vests  the  said  tolls 
in  the  Company. 

Section  53  enacts,  ''  That  the  roads  hereby  directed  to 
be  made  shall  be  deemed  and  taken  to  be  turnpike-roads, 
within  the  intent  and  meaning  of  the  13  Geo.  3,  c.  84,  (a 
General  Turnpike  Act),  and  of  the  several  acts  made  for 
the  purpose  of  explaining,  amending,  or  repealing  the 
same  or  some  part  thereof,  and  that  all  and  every  clause 
and  provision  contained  in  the  said  act  of  the  13  Greo.  3, 
subject  to  the  provisions  of  the  said  other  acts,  (except 
where  the  same  are  otherwise  altered  by  this  act),  shall 
be  in  fall  force  with  regard  to  the  roads  included  in  this 
act,  as  fully  and  effectually  to  all  intents  and  purposes,  as 
if  this  act  had  been  made  and  passed  previous  to  the  said 
act  of  the  13  Geo.  3. 

By  38  Oreo.  3,  c.  64,  s.  6,  (local  and  personal),  the  width  of 
the  two  roads  is  altered  from  forty  to  thirty  feet  each.  Both 
of  the  said  recited  acts  are  for  an  unlimited  period,  and  nei- 
ther act  appoints  trustees  or  commissioners  for  the  care  and 
management  of  the  said  two  roads,  but  vests  the  same  in 
the  Company. 

The  said  Company  of  proprietors,  under  the  said  acts  of 
the  36  &  38  Geo.  3,  proceeded  to  erect  the  said  bridge 
and  to  make  the  said  roads,  and  the  same  have  been  opened 
for  public  use  since  the  year  1800,  and  certain  tolls  have 
been  taken  in  pursuance  of  the  provisions  of  the  said  act 
of  the  36  Geo.  8,  c.  94,  s.  46. 
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By  8  Geo.  4,  c.  126,  s.  1,  the  act  of  the  18  Geo.  8,  c.  84,  Sgeh.  rf  puom. 
and  also  varions  other  acts  of  Parliament  were  repealed^  '    ^ 


and  other  provisions  for  the  regulations  of  turnpike-roads  The  Northam 

1      r         ,  .     -,         -  -  Bridge  and 

were  substituted  m  ueu  thereof.  Roads  Co. 

By  sect.  4  it  is  enacted,  '^  that  from  and  after  the  Ist   thb  Lokdov 
day  of  January,  1823,  all  the  enactments,  provisions,  mat-    ^"^J^^oit"" 
ters,  and  things,  in  this  act  contained,  shall  extend  and  be  Railway  Co. 
deemed,  construed,  and  taken  to  extend  to  all  acts  of  Par- 
liament now  in  force,  and  to  all  acts  which  shall  hereafter 
be  passed,  for  making,  widening,  turning,  amending,  re- 
pairing, or  maintaining  any  turnpike  road  or  roads  in  that 
part  of  Great  Britain  called  England,  save  and  except 
where  any  other  commencement  is  particularly  directed  by 
this  act,  and  as  to  such  enactments,  provisions,  matters, 
and  things  as  shall  be  expressly  referred  to  and  varied, 
altered,  or  repealed  by  any  such  act  or  acts  as  shall  be 
hereafter  passed.'' 

By  4  Geo.  4,  c.  95,  intituled  "  An  Act  to  explain  and 
amend  an  Act  passed  in  the  third  year  of  the  reign  of  his 
present  Majesty,  to  amend  the  general  laws  now  in  being 
for  regulating  turnpike  roads  in  that  part  of  Great  Bri- 
tain called  England,''  it  was  by  sect.  90  enacted  as  fol- 
lows : — "  And  whereas  doubts  have  arisen  as  to  the  roads 
to  which  the  provisions  of  the  said  recited  act  (3  Geo.  4, 
c.  126)  extend,  be  it  therefore  enacted,  that  nothing  in 
the  said  recited  act  or  this  act  contained,  shall  extend  or 
be  construed  to  extend  to  any  road  or  roads  not  under  the 
care  and  management  of  trustees  or  commissioners,  or  to 
any  road  or  roads  which  shall  be  made,  maintained,  or 
supported  under  the  provisions  of  any  act  or  acts  of  Par- 
liament passed  for  an  unlimited  period,  notwithstanding 
tolls  may  be  coDected  on  such  roads,  or  shall  extend  to 
affect,  alter,  or  interfere  with  the  qualifications  of  any  CQ;m- 
missioners  or  other  persons  having  the  care  and  manage- 
ment of  any  such  last-mentioned  roads,  or  with  any  tolls 
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Exeh,  of  PUoi,  taken  or  weights  carried  thereon,  or  in  any  other  manner 

^Jfji^    therewith/' 
The  Northam       By  sect.  91,  certain  other  roads,  one  of  which  is  the  road 

roadbCo.  from  London  to  Holyhead,  by  the  92nd  section  the  turn- 
The  London  P^^  ^^^  called  the  Commercial  Boad,  and  by  the  93rd, 
AND  South-    ^q  much  of  the  turnpike  road  from  Carlisle  to  Glasgow  as 

AICPTON  ^  ^ 

Railway  Co.  lies  in  the  county  of  Cumberland,  are  exempted  from  its 
operation. 

By  the  4  &  5  Will.  4,  c.  Ixxxviii,  (local  and  personal),  in- 
tituled ^'An  Act  for  making  a  Railway  from  London  to 
Southampton,^'  certain  persons  were  incorporated  and  em- 
powered to  make  the  said  railway. 

Sect.  71  regulates  the  crossing  by  the  railway  of  public 
highways  not  being  turnpike  roads,  wherever  they  are 
crossed  at  the  level  of  such  highways. 

Sect.  72  enacts  as  follows : — ''  And  be  it  further  enacted, 
that  in  all  cases  where  the  said  railway  shall  cross  any 
turnpike  road,  such  turnpike  road  shall  be  raised  or  sunk 
by  and  at  the  expense  of  the  said  company,  so  as  that  the 
same  shall  pass  over  the  said  railway,  or  that  the  said  rail- 
way shall  pass  over  the  said  turnpike  road,  by  means  of  a 
bridge  of  such  height  and  width,  and  with  such  an  ascent 
or  descent,  as  are  by  this  act  in  that  behalf  provided.'' 
Those  provisions  are  made  by  the  74th  and  75th  sections 
of  this  act. 

By  the  1  Vict.  c.  Ixxi,  intituled  ''An  Act  to  alter  the  line 
of  the  London  and  Southampton  Railway,  and  to  amend 
the  act  relating  thereto,"  the  line  of  the  London  and 
Southampton  Railway  is  intended  to  cross  one  of  the 
two  roads  made  and  constructed  under  the  first-mentioned 
act  of  the  36  Geo.  8,  c.  94,  viz.  the  road  from  the  town  of 
Southampton  to  Northam  Bridge ;  and  the  said  London 
and  Southampton  Railway  Company,  in  carrying  their  acts 
into  execution,  have  proceeded  to  lay  down  their  rails  and 
to  make  their  railway,  so  as  to  cross  the  said  road  upon  a 
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level,  and  have  refused  either  to  raise  or  lower  the  said  ^ch.  of  pieas, 

road,  or  to  cause  the  said  railway  to  pass  over  the  said  - 

road,  or  to  cause  the  said  road  to  pass  under  the  said  rail-  The  Northam 
'  ^  Bridge  and 

way.  Roads  Co. 

All  the  said  recited  acts  are  to  be  considered  as  forming  the  Londow 
part  of  this  case,  and  their  recitals,  enactments,  and  provi-  ^^'^jjpJoh"' 
sions  may  be  referred  to  by  either  party  accordingly. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  said  road  made  under  the  86  Geo.  8,  c.  94,  is  a  turn- 
pike road  within  the  meaning  of  the  4  &  5  Will.  4,  c. 
Ixxxviii,  s.  72  (a). 


Railway  Co. 


D.  Pollock,  for  the  plaintiflfe.— The  Northam  Bridge 
Boad  is  a  turnpike  road  within  the  meaning  of  the  72nd 
section  of  the  London  and  Southampton  Railway  Act. 
In  Dr.  Webster's  Dictionary  (i),  a  turnpike  road  is  thus 
defined: — "  A  road  on  which  turnpikes  or  toU-gates  are 
established  by  law,  and  which  are  made  and  kept  in  repair 
by  the  toll  collected  from  travellers  or  passengers  who  use 
the  road.''  If  that  definition  be  correct, — and  it  is  sub- 
mitted that  it  is, — then  this  is  a  turnpike  road;  for  it  is  a 
road  authorized  by  act  of  Parliament,  by  which  toUs  are 
legally  taken  from  passengers  using  it.  The  roads  to 
be  made  in  pursuance  of  the  Northam  Bridge  Act  are 
also,  by  the  58rd  section  of  that  act,  described  as  turnpike 
roads.  It  enacts  that  the  roads  thereby  directed  to  be 
made  shaU  be  deemed  and  taken  to  be  turnpike  roads, 


(a)  The  question  had  been  before 
the  Vice-Chancellor,  on  a  motion 
for  an  injunction  to  restrain  the 
Southampton  Railway  Company 
from  crossing  the  Northam  Bridge 
Road  on  a  level,  when  his  Honour 
expressed  an  opinion  that  the 
Northam  Bridge  Road  was  not  a 


turnpike  road,  and  refused  the  in- 
junction, but  gave  the  plaintiffii 
liberty  to  take  the  opinion  of  a 
court  of  law  upon  the  question. 

(b)  A  Dictionary  of  the  English 
Language,  by  Noah  Webster,  LL.D. 
New  York,  1828.  Reprinted  by 
E.  H.  Barker,  Thetford,  Norfolk. 
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Exeh,  of  Pleas,  within  the  meaning  of  the  then  Greneral  Turnpike  Act, 

-    13  Geo.  8,  c.  84,  as  fiilly  and  eflfectually,  to  all  intents  and 

Th«  Northam  purposes,  as  if  that  act  had  been  previously  made ;  and  it 

Roads  Co.     is  not  at  aU  affected  in  this  respect  by  the  repeal  of  that 

The  LoNDO!!    ^^  ^7  ^  ^^^'  ^i  c*  ^^^'  ^^  ^^^  clauses,  also,  of  the  36  Greo. 

AND  South.    3  ^^^^  authorize  the  taking  of  toUs,  ss.  46  &  48,  the 

AMPTON  '  D  *  ^ 

Railway  Co.  word  "  turnpikes''  is  again  used.  If  this  case  had  arisen 
before  the  repeal  of  the  13  Geo.  8,  c.  84,  no  doubt  could 
have  been  entertained  that  this  was  a  turnpike  road.  But  it 
may  be  said  that  the  4  Geo.  4,  c.  95,  s.  90,  (which  recites 
that  doubts  had  arisen  as  to  what  roads  the  provisions 
of  the  General  Turnpike  Act,  3  Geo.  4,  extended  to,  and  by 
which  it  is  enacted  that  nothing  in  those  acts  should  extend 
to  any  road  not  under  the  management  of  trustees  or  com- 
missioners), has  made  an  alteration  in  this  respect,  and  has 
taken  these  roads  out  of  the  operation  of  the  General  Turn- 
pike Acts.  The  9  Geo.  4,  c.  77,  s.  19,  however,  after  re- 
citing the  former  General  Turnpike  Acts,  appears  to  repeal 
all  the  exceptions  in  those  acts,  and  places  all  local  acts, 
such  as  the  present,  within  its  meaning; — ^'all  the  powers, 
&c.,  contained  in  this  act  shall  extend  to  every  local  turn- 
pike act,  and  shaU  be  applied  and  put  in  execution  as  fully 
and  effectually,  to  all  intents  and  purposes,  as  if  the  same 
were  repeated  and  re-enacted  in  the  body  of  such  local 
turnpike  act,  and  were  made  part  thereof."  The  effect  of 
that  clause  is  to  re-enact  the  53rd  section  of  the  Northam 
Bridge  Act.  The  language  of  the  72nd  section  of  this 
railway  act  is  general,  '^  that  in  all  cases  where  the  said 
railway  shall  cross  any  turnpike  road"  &c.;  it  extends 
to  every  species  of  road  which  can  be  called  a  turnpike 
road.  The  object  of  inserting  these  clauses,  relating  to 
turnpike  roads,  was  for  the  public  protection,  and  the  Court 
will  give  them  the  largest  possible  construction,  in  order 
to  further  that  object.  It  may  be  said,  indeed,  that  this  is 
a  private  speculation,  and  that  the  interest  in  these  roads 
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is  Tested  in  the  proprietors ;  but  that  can  make  no  dif-  Exeh.  of  puas, 
fereuce  as  affecting  the  question  whether  this  is  a  turn-  ^      ^ 

pike    road   or  not.      In  Rex  v.  2%«  Trustees  of  Great  ThbNortham 

_  o»  Tfcj/v.  11-11  11         11         Bridge  and 

Dover  Street  Road  (a),  it  was  held^  that^  although  the     roadsCo. 
trustees  of  that  road  were  shareholders  and  owners  of  the    ^gg  londoh 
soil,  and  the  surplus  of  the  tolls  was  to  be  applied  in  pay-    ^^^  South- 
ing  the  interest  and  principal  of  the  shareholders,  the    Railway  Co. 
road  was  a  turnpike  road  within  the  provisions  of  the 
General  Turnpike  Act,   and  that  the  trustees  were  not 
liable  to  be  rated  in  respect  of  it.     Beads,  however,  may 
be  turnpike  roads  without  being  within  the  operation  of 
the  general  turnpike  acts,  as  is  exemplified  by  the  excep- 
tion of  the  Holyhead  and  other  roads  out  of  the  opera- 
tion of  the  Greneral  Turnpike  Acts,  3  Geo.  4,  c.  126,  and 
4  Geo.  4,  c.  95.     [Parke,  B. — ^Is  there  any  clause  in  the 
Northam  Bridge  Act  which  obliges  these  proprietors  to 
keep  the  roads  in  repair?]     Yes;  the  9th  section  provides 
that  the  roads  shall  be  made,  "  and  at  all  times  afterwards 
maintained  and  repaired,  at  the  proper  costs  and  charges 
of  the  said  company  of  proprietors,  by  and  out  of  the  tolls 
by  this  act  granted.'' 

M.  D.  Hilly  contra. — ^The  definition  of  a  turnpike  road, 
given  in  Dr. Webster's  Dictionary,  is  too  wide,  for  that  would 
include  a  railroad.  The  object  of  the  Northam  Bridge  Act 
was  to  empower  the  company  to  erect  a  bridge  over  the 
river  Itchin,  and  the  roads  were  only  accessary  to  it.  The 
shares  are,  by  sect.  25,  vested  in  the  subscribers,  who 
are  to  be  entitled  to  receive  a  distribution  of  the  profits  to 
arise  therefrom,  which  are  not  limited.  The  provision  in 
the  9th  section,  as  to  the  repairs,  is  ex  abundanti  cautelA, 
as  the  Company  would  be  obliged  to  keep  the  road  in  repair 
without  such  a  provision,  at  common  law.  The  right  to  take 

(a)  5  Ad.  &  ED.  692  j  1  N.  &  P.  157. 
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ExeK  of  Pleas,  toll,  and  the  obligation  to  repair,  do  not  make  a  road  a 

'  ^     turnpike  road.      In  cases  of  toll  thorough,  there  is  a  right 

The  Northam  to  take  toll,  and  a  liability  to  repair  the  road,  but  that  does 

BrIDOB  and  .  .1  -.  wTti 

Roads  Co.  not  make  it  a  turnpike  road.  The  case  of  toll  thorough 
The  London  ^  ^^  ^P^  illustration  of  this  case.  There  is  no  distinction 
AND  South-    between  the  case  of  toll  thorough,  or  this  case,  and  that  of  a 

AMPTON  ^    '  ' 

Railway  Co.  canal  or  a  navigable  river  with  locks  to  it,  which  the  pro- 
prietors are  bound  to  keep  in  repair.  The  true  definition  of 
a  turnpike  road  is  given  by  Lawrence,  J.,  in  Rex  v.  The 
Proprietors  of  the  Staffordshire  and  Worcestershire  Canal 
Navigation  (a).  He  says,  "Nor  is  this  like  the  case  of 
a  turnpike;  for  there  the  tolls  are  paid  for  the  benefit 
of  the  public,  and  not  for  the  use  of  any  individuals;  and 
those  tolls  are  not  the  subject  of  taxation  within  the  sta- 
tute of  43  Elizabeth.*'  Now  here  these  tolls  are  paid  for 
the  benefit  of  the  company,  and  would,  on  that  account, 
be  liable  to  the  payment  of  rates,  if  it  were  not  for  the 
special  exemption  contained  in  the  7th  section  of  the 
act.  But  the  general  exemption  from  a  liability  to  rates 
is  not  confined  to  turnpike  roads  only,  but  wherever  the 
property  is  public  property,  the  tolls  are  not  rateable.  The 
principle  to  be  collected  from  the  authorities  is,  that  pro- 
perty is  exempted  from  rateability  in  those  cases  only  where 
the  profits  are  applicable  to  pubUc  purposes :  Rex  v.  Inhabi- 
tants of  Liverpool  (i),  Reg.  v.  Mayor  Sfc.  of  Liverpool  {c). 
A  turnpike  road  is  a  road  on  which  a  toU  is  collected  for 
the  benefit  of  the  road,  and  not  where  it  is  to  go  into  the 
pockets  of  private  individuals,  or  to  be  applied  to  a  private 
purpose.  This  road  has  none  of  the  usual  inddents  of  a  turn- 
pike road.  Its  non-rateability  is  indeed  one  incident:  but, 
as  has  been  already  observed,  if  it  were  not  for  the  special 
exemption  in  the  act,  the  tolls  of  this  road  would  be  rateable. 


(«)  8  T.  R.  350.  (b)  7  B.  &  C.  64 ;  9  D.  &  R.  780. 

(c)  1  Per.  &  D.  334;  9  Ad.  &  Ell.  435. 
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Another  incident  of  m  tamr-DLe  nad  »,  thait  the  conntr  *«*-  fif  ^i^«. 

.     -     -     -    .  "  l"^iX 

magistrates  baxe  an  ex  o^cio  jurisdicnon  as  tmstees  and     ^     "^      ^ 

oommissioners,  which  here  tLev  hare  not.  Neither  is  this  ^JJ*  N^^tmam 
road  subject  to  the  nsual  exemptions  fir»m  to'JL  in  the  Roam  c«w 
cases  mentioned  in  the  32nd  section  of  the  General  Tom-  f^|.  l^xmv 
pike  Act.  This,  in  troth,  is  like  a  raOway  Tathex  than  a  **]^^^^^^"* 
tornpike  road ;  ther  are  both  made  and  maintained  £ncan  Railvat  Co. 
pmate  funds.  None  of  the  powers  given  for  the  gorern- 
ment  of  turnpike  roads  apply  to  the  present  case;  if  this 
is  held  to  be  a  turnpike  road,  it  will  be  one  not  subject  to 
the  code  of  laws  regulating  turnpike  roads.  The  -kh  sec- 
tion of  the  3  Geo.  4,  c.  126,  by  which  the  proTisions  of  that 
act  were  extended  to  local  acts  for  making  turnpike  roads, 
was  in  effect  repealed  bythe90th  section  of  4 Geo. 4, c. 93, 
which  provided,  that  the  act  should  not  eictend  to  any 
road  not  under  the  management  of  trustees  or  commis- 
sioners, or  to  any  road  made  or  maintained  under  any  act 
for  an  unlimited  period,  notwithstanding  tolls  may  be 
collected.  Then  the  53rd  section  of  this  act  does  not 
amount  to  a  statutory  declaration  that  it  shall  be  a  turn- 
pike road.  It  says  the  roads  shall  be  ''  deemed  and  taken 
to  be  turnpike  roads" — not  absolutely,  but  "  as  fully  and 
effectually  as  if  that  act  had  been  made  previous  to  the 
13  Geo.  S"  The  legislature,  at  the  time  of  the  passing  of 
the  Northam  Bridge  Act,  may  have  intended  that  the  road, 
though  not  a  turnpike  road,  should  be  regulated  in  the  same 
way  as  a  turnpike  road;  but  when  it  came  to  the  passing  of 
the  4  Geo.  4,  c.  95,  it  had  altered  its  views,  and  then  directed 
that  these  private  roads  shall  not  be  imder  the  regulations 
of  the  General  Turnpike  Acts;  no  such  words  as  ''turnpike 
roads"  are  there  used,  but  the  words  are  ''any  road  or 
roads"  not  under  the  management  of  commissioners,  not- 
withstanding tolls  may  be  collected  "  on  such  roads."  The 
19th  section  of  the  9  Geo.  4,  c.  77 ^  has  been  referred  to,  but 
that  applies  to  turnpike  acts  generally,  and  not  to  an  act  of 
this  kind,  which  is  in  its  nature  private.  The  90th  section 
VOL.  VI.  o  o  M,  w. 
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Mxeh.  of  PUaii  of  the  4  Geo.  4,  c.  95^  excludes  this  road  firom  tlie  operation 

^     ^  •   -    of  the  General  Turnpike  Acts,  and  it  is  therefore  not  a 

The  Northam  turnpike  road. 
Bridge  and  ^ 

Roads  Co. 

The  London         ^'  PoUock  replied* 
AND  South- 
ampton 

Railway  Ca  Lord  Abingbb,  C.  B. — If  we  had  entertained  any  doubt 
in  this  case^  we  should  ha^e  been  desirous  of  taking  time 
to  consider ;  but  we  do  not.  Whether  this  is  a  turnpike 
road  is  not  to  be  determined  merely  by  reference  to  the 
18  Geo.  3,  c.  84,  or  any  other  act  of  Parliament.  A  turn- 
pike road  is  a  road  across  which  turnpike  gates  are  erected 
and  tolls  taken,  and  such  roads  existed  previous  to  the 
passing  of  the  18  Qeo.  S,  c.  84,  and  independently  of  that 
statute  altogether.  A  '^  turnpike  road''  means  a  road 
having  toll-gates  or  bars  on  it,  which  were  originally  called 
*^  turns/'  and  were  first  constructed  about  the  middle  of 
the  last  century.  Certain  individuals,  with  a  view  to  the 
repair  of  particular  roads,  subscribed  amongst  themselves 
for  that  purpose,  and  erected  gates  upon  the  roads,  taking 
tolls  from  those  who  passed  through  them.  These  were 
violently  opposed  at  first,  and  petitions  were  presented  to 
Parliament  against  them ;  and  acts  were  in  consequence 
passed  for  their  regulation.  This  was  the  origin  of  turn- 
pike roads.  The  distinctive  mark  of  a  turnpike  road  is^ 
the  right  of  turning  back  any  one  who  reuses  to  pay  toll. 
Let  us  see  whether  this  act  of  Parliament  has  given  that 
power.  The  9th  section  says,  that  it  shall  be  lawfiil  for  the 
Company  to  make  roads,  and  also  to  erect  toll-houses,  toll- 
gates,  bars,  and  other  conveniences  for  taking  the  toUs 
thereby  granted;  and  that,  as  it  seems  to  me,  constitutes 
them  turnpike  roads.  Then  the  46th  section  provides  what 
shall  be  the  tolls  which  shall  be  taken;  and  that  it  shall  be 
lawful  for  all  persons,  &c.,  chargeable  with  any  of  the  tolls 
thereby  granted,  to  pass  for  the  same  toll  over  the  said  bridge, 
and  through  all  and  every  the  tungnkes,  toll-gates,  and  toll- 
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bars  to  be  erected  by  virtue  of  that  act;  which  shews  that 
the  words  "turnpikes/'  "toll-gates/'  and  "toll-bars/'  are 
used  synonymously.  Here,  then^  we  find  toll-gates  and  a 
right  to  take  toll  established  by  act  of  Parliament,  which 
consequently  render  this  a  turnpike  road.  The  legislature 
ako,  by  the  36  Geo.  3,  c.  94,  s.  63,  declares  that  this  shall 
be  deemed  and  taken  to  be  a  turnpike  road  within  the 
meaning  of  the  13  Geo.  3,  c.  84,  as  fiilly  and  effectually 
as  if  it  had  been  made  and  passed  previous  to  that  act: 
they  therefore  take  it  for  granted  that  this  would  be  a 
turnpike  road  if  the  act  had  been  passed  previously ;  and 
they  provide  that  the  provisions  of  the  18  Geo.  3  shall  be 
applied  as  far  as  they  are  applicable.  Then  comes  the  sta- 
tute 8  Geo.  4,  c.  126,  which  repeals  the  18  Geo.  3,  c.  84, 
and  enacts  that  the  provisions  of  that  act  shall  extend  to 
all  acts  then  in  force,  and  which  shall  thereafter  be  passed 
for  making  or  repairing  any  turnpike  roads.  That  leaves 
this  road  as  it  stood  before  the  passing  of  that  act.  The 
next  statute  on  the  subject  was  the  4  Greo.  4,  c.  95:  the 
90th  section  of  which  recites  that  doubts  had  arisen  to 
what  roads  the  former  act  applied,  and  exempts  from  its 
operation  roads  like  the  present.  But  still  the  roads  conti- 
nue to  be  turnpike  roads;  for  if  not,  why  should  the  legis* 
lature  have  interfered  at  all,  or  have  introduced  this  excep- 
tion with  respect  to  them?  It  appears  to  me,  therefore,  to 
be  very  clear  that  this  is  a  turnpike  road,  that  the  public 
are  entitled  to  the  protection  contemplated  by  the  Railway 
Act,  and  that  the  raihroad  ought  to  be  carried  either  over 
or  under  it. 


Etch,  of  PUat, 
1840. 

^         y         ^ 

Ths  Northam 

Bridge  and 

RoADB  Co. 

9, 

The  London 
AMD  South- 
ampton 
Railway  Co. 


Pabke,  B. — ^I  am  of  the  same  opinion.  The  question 
turns  on  the  construction  to  be  put  upon  the  71st  and  72nd 
secticms  of  the  4  &  5  Will.  4,  c.  Ixxxviii,  which  was  passed 
for  the  purpose  of  establishing  a  railway  from  London  to 
Southampton.  The  7l8t  section  applies  to  a  highway,  and 
the  72nd  section  to  a  turnpike  road  traversed  by  the  rail- 

o  6  2 
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The  London 
AND  South- 
ampton 
Railway  Co. 


Exeh.  of  PUas,  way.     [His  Lordship  here  read  those  sections.]     In  these 

'   ^    enactments  the  legislature  had  in  view  the  benefit  of  the 

The  Noetham  public,  and  therefore  compelled  the  Railroad  Company,  in 
Bridge  and     \  '      ^  „  ^      ^  ,  ^     .  xr     jj 

Roads  Co.      the  case  of  a  turnpike  road,  where  the  traflBc  is  greatest,  to 

afford  the  public  more  accommodation,  by  carrying  the 
railroad  either  above  or  under  the  road.  The  question 
then  is,  whether  this  road  traversed  by  the  railway  is  a 
turnpike  road?  I  think  it  is.  The  ordinary  meaning  of 
the  words  ''turnpike  road''  is,  a  road  on  which  a  turnpike 
is  lawfully  erected,  and  the  public  are  bound  to  pay  tolls. 
If  a  turnpike  road  meant  a  road  subject  to  the  Gteneral 
Turnpike  Act,  I  should  think,  with  the  Vice-Chancellor, 
that  this  is  not  a  turnpike  road,  because  it  is  not  so  go- 
verned. It  was  regulated  by  the  Greneral  Turnpike  Act, 
13  Geo.  3,  c.  84;  but  has  been  exempted  by  the  90th  sec- 
tion of  4  Geo.  4,  c.  95,  which  declares  that  nothing  in  that 
act  "  shall  extend  or  be  construed  to  extend  to  any  road 
or  roads  not  under  the  care  and  management  of  trustees 
or  commissioners."  This  road  therefore  falls  within  the 
provisions  of  that  section.  But  still  it  is  a  turnpike  road, 
because  gates  are  lawfully  erected  upon  it,  and  tolls  law- 
fully paid;  and  that  being  so,  the  question  of  rateability 
is  unimportant,  and  decides  nothing  on  the  subject.  The 
Railway  Company  were  bound  to  provide  the  public  with 
greater  protection  than  they  have  done,  and  to  carry  the 
railroad  either  over  or  under  the  road  in  question. 


Alderson,  B. — ^If  the  different  acts  of  Parliament  are 
properly  looked  at,  this  question  will  be  found  to  be  free 
from  doubt.  The  first  point  is — ^what  is  a  turnpike  road? 
Until  a  turnpike  act  passes,  no  individual  has  a  right  to 
levy  toUs,  because  such  an  act*  would  be  an  infringe- 
ment of  the  royal  prerogative.  A  party  may  accept  a 
composition,  but  he  cannot  fix  a  specific  toll.  He  may 
do  so,  indeed,  by  act  of  Parliament,  and,  by  virtue  of  this 
authority,  may  stop  persons  and  oblige  them  to  pay  tolls. 
In  this  way  a  turnpike  road  is  created.   Then  if  we  look  to 
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the  53rd  section  of  the  Northam  Bridge  and  Road  Act,  Exeh.  of  PUas, 

we  shall  find  it  expressly  enacted,  that  the  road  in  question     ^      ^  '   ^ 

shall  be  taken  to  be  a  turnpike  road  within  the  meaning  The  North  am 

*  T  .         -I         Bridge  and 

of  the  statute  13  Geo.  3,  c.  84.     By  this  53rd  section  the      Roads  Co. 

road  was  rendered  liable  to  all  the  provisions  of  the  13  Geo.  j>^^  London 
3,  without  the  necessity  of  having  that  act  expressly  re-  ^^^  South- 
enacted  in  the  local  act ;  so  that,  at  that  time,  it  was  sub-  Railway  Co. 
ject  to  the  regulations  of  the  13  Geo.  3,  with  certain  alter- 
ations and  amendments.  The  statute  13  Geo.  3,  c.  84,  was 
afterwards  repealed  by  the  3  Geo.  4,  c.  126 ;  the  eflfect  of 
which  was,  that  the  road  still  remained  a  turnpike  road, 
although  not  subject  to  the  provisions  of  the  13  Geo.  3,  c. 
84.  The  4th  section  of  3  Geo.  4,  c.  126,  enacted,  that  the 
provisions  of  that  act  should  extend  to  all  turnpike  roads. 
That  placed  the  road  in  question  under  the  control  of  the 
3  Geo.  4,  c.  126.  Inconveniences,  however,  were  found  to 
result  from  this  enactment,  since  many  local  roads  of  a 
permanent  kind  were,  by  the  4th  section,  exempted  from 
the  operation  of  the  act.  The  4  Geo.  4,  c.  95,  was  then 
passed,  the  90th  section  of  which  declared,  in  eflfect,  that 
certain  roads,  notwithstanding  tolls  were  collected  upon 
them,  should  be  exempted  from  the  operation  of  the  Gene- 
ral Turnpike  Acts.  On  the  whole,  I  feel  no  doubt  that 
this  is  a  turnpike  road;  and  as  such,  being  much  frequented, 
the  public  are  entitled  to  the  protection  contemplated  by 
this  Railway  Act. 

RoLFE,  B. — I  am  of  the  same  opinion.  The  question 
is,  whether  this  is  a  turnpike  road,  within  the  meaning  of 
the  72nd  section  of  the  Southampton  Railway  Act.  The 
legislature,  having  given  power  to  the  Railway  Company 
to  make  this  railway  for  their  own  benefit,  by  the  72nd 
section  provide  for  the  convenience  of  the  public,  where 
roads  are  intersected  by  it.  There  are  two  provisions  in 
the  act,  one  giving  greater,  the  other  less,  convenience  to 
the  public.  In  the  case  of  turnpike  roads,  where  the  public 
traffic  is  greatest,  they  have  directed,  that  the  railway 
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The  London 
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Railway  Co* 


Exeh.  of  Piedt,  which  trayerses  the  road  shall  pass  either  over  it  or  under* 
.   ^      .     neath  it.   The  point  then  is,  whether  the  road  in  question. 

The  northam  go  traversed  by  the  railway,  is  a  turnpike  road  or  not.  A 
turnpike  road  is  one  across  which  individuak  are  at  liberty 
to  erect  gates  and  take  tolls ;  and  that  a  road  is  of  that 
description,  is  considered  a  fair  test  of  its  requiring  the  ad- 
ditional security  of  a  railway  being  carried  over  or  under  it. 
I  do  not  consider  it  a  turnpike  road  merely  because  it  is  so 
designated  by  the  53rd  section  of  the  Northam  Road  Act, 
but  because  there  is  attached  to  it  a  right  to  take  tolls. 
That  act  did  not  make  the  road  in  question  a  turnpike 
road,  but  merely  applied  to  it  a  turnpike  code :  it  was  the 
putting  a  turnpike  gate  across  the  road  which  made  it  a 
turnpike  road.  Whether  the  restrictions,  prohibitions,  and 
exemptions,  imposed  by  the  several  turnpike  acts,  are  in 
force  as  regards  this  road,  it  is  unnecessaiy  to  decide.  It 
is  enough  to  say,  that  the  right  to  set  up  gates  makes  it 
strictly  and  literally  a  turnpike  road.  As  such,  it  is  a 
road  of  an  important  character,  to  which  the  provisions  of 
the  Railway  Act  ought  to  be  applied.  Our  judgment  will, 
therefore,  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 


Vyse  V,  Wakefield. 


COVENANT  on  an  indenture,  dated  the  8rd  of  March, 


The  dedar- 
ation  stated, 

that,  by  inden-  1827,  whcrcby  the  defendant,  in  consideration  of  £3100^ 
fendant  cove-     bargained,  sold,  and  assigned  to  the  plaintiff  certain  divi- 

naated  that  he 

would,  at  any  time  or  times  thereafter,  appear  at  an  office  or  offices  for  the  insurance  of  lives 
within  London,  or  the  bills  of  mortality,  and  answer  such  questions  as  might  be  asked  respect- 
ing his  age,  &c.,  in  order  to  enable  the  plaintiff  to  insure  his  life,  and  would  not  afterwards  do 
or  permit  to  be  done  any  act  whereby  such  insurance  should  be  avoided  or  pr^udiced.  It 
then  alleged,  that  the  defendant,  in  part  performance  of  his  covenant,  did,  at  the  plaintiff's  re- 
quest, appear  at  the  office  of  the  Rock  Life  Insurance  Company,  and  did  answer  certain  ques- 
tions asked  of  him ;  and  that  the  plaintiff  insured  the  defendant's  life  with  that  Company,  by  a 
policy  containing  a  proviso,  that  if  the  defendant  went  beyond  the  limits  of  Europe,  the  policy 
should  be  null  and  void :— Breach,  that  the  defendant  went  beyond  the  limits  of  Europe,  to  wit, 
to  the  province  of  Canada,  in  North  America: — Heid,  on  special  demurrer,  that  the  dedaratioo 
was  bad,  for  not  averriag  that  the  defendant  had  notice  that  the  policy  was  effected. 


EASTEB    TERM,  3  VICT.  443 

dends.  interest,  and  annual  produce,  from  time  to  time  Bxch.  ^  puom, 

iRdn 
due  and  payable,  or  to  arise  fr^m  and  after  the  decease  of 

one  Eliza  Robaon,  during  the  natural  life  of  the  defendant, 
if  he  should  sundve  her;  to  have,  hold,  receive,  and  take 
the  dividends  &c.  thereby  assigned  unto  the  plaintiff,  his 
executors,  &c.,  from  and  after  the  decease  of  the  said 
Eliza  Bobson,  for  and  during  the  natural  life  of  the  de- 
fendant, if  he  should  survive  her;  and  the  defendant  did 
thereby  for  himself,  his  heirs,  &c.,  covenant,  promise,  and 
agree  with  and  to  the  plaintiff,  his  executors,  administra- 
tors, and  assigns,  amongst  other  things,  that  he  the  de- 
fendant should  and  would  at  any  time  or  times  there- 
after, at  the  request  of  the  plaintiff,  his  executors,  ad- 
ministrators, or  assigns,  appear  at  an  office  or  offices  for 
the  insurance  of  lives  within  London,  or  the  bills  of  mor- 
tality, or  before  the  agent  or  agents  of  any  such  office 
or  offices  in  the  county  where  he  the  defendant  might 
happen  to  be  resident  or  actually  to  be;  and  then  and 
there  truly  answer  such  questions  as  should  or  might  be 
asked  or  required  touching  or  concerning  his  age  and 
state  of  health,  and  do  all  other  necessary  acts  in  order 
to  enable  the  plaintiff,  his  executors,  administrators,  or 
assigns,  if  he  or  they  should  think  proper,  to  insure  the 
Ufe  of  him  the  defendant;  and  should  not  afterwards  do, 
or,  as  far  as  with  him  should  lie,  permit  to  be  done,  any 
act,  deed,  or  thing  whatsoever,  whereby  any  such  insur- 
ance might  be  avoided  or  prejudiced ;  as  by  the  said  inden- 
ture, reference  being  thereunto  had,  will,  amongst  other 
things,  i^pear.  And  the  plaintiff  says,  that  he  the  defend- 
ant, in  part  performance  of  his  said  covenant,  did  after- 
wards, to  wit,  on  the  8th  day  of  March,  1827,  at  the 
request  of  the  plaintiffs,  appear  at  an  office  for  the  insur- 
ance of  Uves  within  London,  that  is  to  say,  the  office  of  a 
certain  company  of  persons,  or  office,  established  for  the 
purpose,  and  carrying  on  the  trade  or  business  of  and  for 
the  insurance  of  lives,  under  the  name  of,  and  caUed  and 
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Exeh.  of  Pleas,  known  by  the  name  of,  tlie  Rock  Life  Assurance  Company, 
and  did  then  and  there  answer  certain  questions  then  asked 
and  required  of  him,  touching  and  concerning  his  age 
and  state  of  health,  and  did  then  do  all  other  necessary 
acts,  in  order  to  enable  the  plaintiff  to  insure  the  life  of 
him  the  defendant  in  and  with  the  said  company  or 
office,  he  the  plaintiff  then  thinking  proper  and  intending 
to  insure  the  life  of  him  the  defendant  in  and  with  the  said 
company  or  office,  according  to  the  course  and  practice  of 
the  said  company  or  office;  the  answering  such  questions 
as  aforesaid,  and  the  said  other  matters  in  that  behalf  afore- 
said, being  necessary  and  proper,  according  to  the  course 
and  practice  of  the  said  company  or  office,  to  enable  the 
plaintiff  to  insure  the  life  of  the  defendant  thereupon  and 
therewith,  and  berag  reasonable  in  that  behalf,  of  all 
which  the  defendant  then  had  notice.  And  the  plaintiff 
further  says,  that  he  the  plaintiff  did  thereupon,  and  within 
a  reasonable  time  then  next  following,  to  wit,  on  the  day 
and  year  la^  aforesaid,  according  to  the  course  and  prac- 
tice of  the  said  company  or  office,  insure  the  life  of  the 
defendant  in  and  with  the  said  company  or  office,  by  a 
certain  policy  or  insurance,  at  and  for  the  premium  of 
81/.  17*.  6d.,  payable  annually  in  that  behalf,  in  order  to 
and  whereby  the  plaintiff  then  became  and  was  entitled, 
if  such  premiums  should  be  so  paid,  to  be  paid  and 
satisfied  out  of  the  funds  and  property  of  the  said 
company,  according  to  the  provisions  of  the  company's 
deed  of  settlement,  within  three  calendar  months  after 
satisfactory  proof  should  have  been  received  at  the 
office  of  the  said  company  of  the  death  of  the  defend- 
ant, the  sum  of  iESOOO,  and  such  further  sum  or  sums 
as  might,  under  the  regulations  of  the  said  company, 
be  appropriated  as  a  bonus  to  that  policy,  subject  to  and 
under  the  condition  or  proviso,  amongst  others,  that,  in  case 
the  defendant  should  go  beyond  the  limits  of  Europe,  the 
same  should  be  null  and  void  :  and  the  plaintiff  says,  that 
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the  said  condition  or  proviso,  at  the  time  of  making  the  said  Exeh.  of  PUat, 
indenture,  and  from  thence  hitherto,  was  and  is  usual  and  ^  '    ^ 

reasonable ;  and  that  although  he  the  plaintiff  has  per-  ^^^^ 
formed  and  observed  every  thing  in  the  said  indenture  on  Wakefield. 
his  part  to  be  performed  and  observed,  yet  the  defendant 
has  broken  his  covenant  made  with  the  plaintiff  as  afore- 
said, in  this,  to  wit,  that  he  the  defendant,  after  the  mak- 
ing thereof,  and  after  the  making  of  the  said  policy  or  in- 
surance as  aforesaid,  and  after  he  the  plaintiff  had  paid  to 
the  said  Rock  Life  Assurance  Company  divers,  to  wit, 
twelve  annual  premiums  as  aforesaid,  payable  in  respect 
of  the  said  policy  or  insurance  as  aforesaid,  and  after  the 
sum  that,  under  the  regulations  of  the  said  company, 
would  have  been  appropriated  as  a  bonus  to  that  policy, 
in  case  of  the  death  of  the  defendant,  had  amounted  to  a 
large  sum,  to  wit,  £2000,  and  had  become  of  great  value 
to  the  plaintiff,  to  wit,  the  value  of  JS2000,  and  after  the 
said  policy  had  become  and  was  of  great  value  to  the 
plaintiff,  to  wit,  of  the  value  of  £3000,  to  wit,  on  the 
first  day  of  June,  1838,  he  the  defendant  went  be- 
yond the  limits  of  Europe,  to  wit,  to  the  province  of  Ca- 
nada, in  North  America,  whereby  and  by  reason  of  the 
premises,  the  said  policy  became  and  was  null  and  void, 
&c.,  &c. 

Special  demurrer,  assigning  for  cause,  that  the  declara- 
tion does  not  contain  any  specific  averment  that  the  defen- 
dant, before  he  went  beyond  the  limits  of  Europe,  as  in 
the  declaration  alleged,  had  received  or  had  any  notice  from 
the  plaintiff,  or  otherwise  that  the  defendant  had  by  any 
means  been  made  or  become  aware  of  the  fact,  that  the 
plaintiff  had  insured  the  life  of  the  defendant,  as  in  the 
declaration  alleged,  or  that  such  insurance  was  subject 
to  or  under  the  condition  or  proviso  in  the  declaration 
alleged;  whereas  the  defendant  could  not.be  liable  for 
going  beyond  the*  limits  of  Europe,  unless  he  knew  at  the 
time  that  the  policy  had  been  effected,  and  that  it  was  sub- 
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EmH.  0/  pieoit  ject  to  the  condition  or  proviso  stated  in  the  declara« 
^     ^     ^    tion. 

Vtse 

Wakefield.       Peocock,  in  support  of  the  demnrrer,  was  stopped  by 
the  Court,  who  called  upon 

Cowling  to  support  the  declaration. — ^The  declaration  is 
sufficient.  It  was  not  necessary  to  allege  any  notice  to 
the  defendant ;  for  the  declaration  states  that  the  defen- 
dant did,  at  the  request  of  the  plaintiff,  appear  at  the 
Bock  Life  Assurance  Office,  and  did  answer  certain  ques- 
tions put  to  him;  and  he  might,  therefore,  have  informed 
himself  of  the  fact  of  the  insurance  having  been  e£Pected, 
and  of  the  terms  and  conditions  of  it.  The  general  rule 
is,  that  a  party  is  not  bound  to  do  more  than  the  terms 
of  his  contract  oblige  him  to  do ;  and  here  there  is  nothing 
in  this  covenant  requiring  him  to  give  any  notice.  There- 
fore, unless  the  circumstances  were  such  that  the  defen- 
dant had  not  any  means  of  informing  himself  of  it,  no 
notice  was  necessary.  This  contract  to  insure  is  confined 
to  insurance  offices  within  the  biUs  of  mortality;  and  the 
defendant  might  readily  have  informed  himself  by  inquiry 
of  the  fact  of  the  insurance  having  been  effected,  and  of  the 
terms  and  conditions  of  it.  In  Com.  Dig.  tit.  Condition, 
L.  9,  many  instances  are  given  where  parties  are  not  bound 
to  give  notice,  but  the  other  parties  must  take  notice  at 
their  peril.  It  is  there  said — ^*  If  a  condition,  covenant, 
or  promise,  be  to  do  an  act  to  a  stranger,  or  upon  per- 
formance of  an  act  by  a  stranger,'  there  needs  no  notice ; 
for  it  lies  equally  in  the  knowledge  of  the  obligor  and 
obligee,  and  the  obligor  takes  upon  himself  to  do  it ;  as 
if  a  condition  be  to  pay  when  A.  marries,  there  needs  no 
notice  when  A.  marries.  So,  if  a  condition,  covenant,  or 
promise,  be  to  do  upon  the  performance  of  any  certain 
and  particular  act  by  the  obligee  himself,  he  ought  to  do 
it  without  notice  by  the  obligee  that  the  act  is  perf(Hined ; 
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for  he  takes  it  upon  him  to  do  it  at  his  peril :  as  if  the  Exeh.  rf  Pieoi, 
condition  be  to  pay  so  much  when  the  obligee  marries,  there  *   ^ 

need  not  be  notice  of  his  marriage/'  Notice  is  not  neces-  Vysb 
sary^  unless  where  the  party  expressly  contracts  to  give  Wakepield. 
notice,  or  where  it  must  necessarily  be  implied  that  no- 
tice is  to  be  giyen,  because  the  obligor  cannot  know  or 
ascertain,  from  the  nature  of  the  thing,  whether  the  act 
has  been  done  or  not.  In  Rex  v.  Holland  {a),  it  was 
held,  that  where  a  public  officer  is  charged  with  a  breach 
of  duty,  which  duty  arises  from  certain  acts  within  the 
limits  of  his  government,  it  is  not  necessary  to  aver,  in 
an  indictment  against  him,  that  he  had  notice  of  those 
acts,  as  he  is  presumed  from  his  situation  to  know  them. 
In  answer  to  the  objection  of  want  of  notice.  Wood  says, 
in  the  argument, — ''Notice  here  merely  means  know- 
ledge; and  when  the  matter  is  as  much  in  the  knowledge 
of  the  defendant,  or  more,  than  of  any  other  person,  the 
law  presumes  that  he  had  knowledge :"  for  which  he  cites 
16  Viner's  Abr.  tit.  Notice,  p.  5,  pi.  10,  where  it  is  said — 
"  None  is  bound  by  the  law  to  give  notice  to  another  of 
that  which  that  other  person  may  otherwise  inform  him- 
self of :"  and  Lord  Kentfon,  in  giving  judgment,  refers  to 
that  argument,  and  recognises  it  as  shewing  ''the  true 
grounds  upon  which  notice  is  or  is  not  required  to  be 
averred."  So  here,  the  defendant  might  have  informed 
himself  whether  the  insurance  was  effected  or  not,  and  was 
bound  to  do  so  at  his  peril;  and  the  plaintiff  not  having  un- 
dertaken by  his  contract  to  give  the  defendant  notice  that 
the  assurance  was  effected,  was  not  bound  to  do  so.  The 
defendant,  by  his  covenant,  imdertakes  to  do  nothing  to 
vitiate  an  insurance  effected  with  any  person  within  the  bills 
of  mortality,  without  any  stipulation  whatever  as  to  notice 
of  the  particular  person  with  whom  it  should  be  effected. 
[Parke,  B. — If  the  covenant  had  spoken  of  an  insurance 

(fl)  6  T.  R.  607. 
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Exeh.  of  Pleat,  to  be  effected  with  A.  B.,  there  would  be  no  necessity  for 
notice ;  but  if  it  were  with  any  person  that  the  plaintiff 
may  choose,  then  it  must  surely  be  necessary  that  notice 
should  be  given.  Is  not  notice  equally  necessary^  when  the 
covenant  applies  to  an  insurance  in  any  one  of  the  many 
public  ofSces  within  the  bills  of  mortality?]  If  five  or 
six  offices  had  been  named,  no  notice  would  be  neces- 
sary. K  there  are  such  a  number  of  insurance  offices  in 
London  as  would  render  it  unreasonable  to  expect  the  de- 
fendant to  inquire  of  them  all  whether  such  an  insurance 
had  been  effected,  the  defendant  should  have  shewn  that 
by  his  plea;  not  having  done  so,  the  Court  will  not  as- 
sume it  to  be  the  fact.  In  Doe  v.  Whitehead  (a),  which 
was  an  ejectment  by  landlord  against  tenant,  on  an  alleged 
forfeiture  by  breach  of  a  covenant  to  insure  "in  some 
office  in  or  near  London,'^  it  was  held  that  the  omission 
to  insure  must  be  proved  by  the  plaintiff.  There  the 
same  objection  would  have  applied,  as  it  would  have  been 
necessary  for  the  landlord  to  make  inquiry  at  every  office 
in  or  near  London.  Lord  Denman,  C.  J.,  says,  "The 
proof  may  be  difficult,  where  the  matter  is  peculiarly 
within  the  defendant's  knowledge ;  but  that  does  not  vary 
the  rule  of  law ;  and  the  landlord  might  have  had  a  cove- 
nant inserted  in  the  lease  to  insure  at  a  particular  office, 
or  to  produce  a  policy  when  called  for,  on  pain  of  forfeit- 
ure. If  he  wiU  make  the  conditions  of  his  lease  such  as 
render  the  proof  of  a  breach  very  difficult,  the  Court  cannot 
assist  him.''  Here  the  district  is  Umited;  but  if  the 
number  of  offices  within  it  are  so  inconvenient  as  to 
render  inquiry  difficult,  the  Court  cannot  calculate  the  ba- 
lance of  inconvenience.  Suppose  all  the  insurance  offices 
were  in  one  street,  no  notice  would  surely  in  such  case  be 
necessary.  [Parke,  B. — Have  you  any  authority  for  that, 
or  in  any  case  where  there  is  any  choice  as  to  where  the 

(a)  8  Ad.  &  EU.  571 ;  3  Nev.  &  Per.  557. 
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insurance  shall  be  effected?]  The  cases  cited  in  Com.  Exeh.  of  PUas, 
Dig.,  before  referred  to,  are  applicable  in  principle ;  but  ^^^' 
there  is  no  case  where  the  party^s  having  a  choice  as 
to  the  office  in  which  an  insurance  is  to  be  effected,  has 
been  held  to  render  notice  necessary.  In  Viner's  Abr., 
Condition  (A.  d.),  pi.  15,  it  is  said — "  If  A.  sells  to  B. 
certain  weys  of  barley,  or  other  things,  and  B.  assumes 
to  pay  for  every  wey  as  much  as  he  sells  a  wey  for  to  any 
other  man ;  if  he  after  seUs  to  others  certain  weys  for  a 
certain  sum,  he  shall  not  have  an  action  on  the  case 
against  B.  upon  his  promise,  till  he  hath  given  him  notice 
for  how  much  he  sold  the  wey  to  others ;  for  B.  is  not 
bound  to  pay  it  till  notice,  because  it  is  uncertain  and  not 
known  to  him ;  and  here  he  assumes  in  general,  and  not 
in  particular,  scilicet,  to  pay  so  much  as  J.  S.  shall  pay 
for  a  wey,  and  so  he  does  not  assume  to  take  notice  at  his 
peril/'  ''but,''  it  is  added  in  pi.  16,  ''if  he  had  assumed  to 
pay  as  much  for  every  wey  as  he  sold  a  wey  for  to  J.  S., 
if  J.  S.  after  bought  a  wey  for  a  certain  sum,  he  ought 
to  take  notice  thereof  at  his  peril,  without  any  notice 
given,  otherwise  he  hath  broke  his  promise."  If,  in 
the  present  case,  the  number  of  offices  had  been  limited, 
it  is  quite  clear  that  notice  would  not  have  been  neces- 
sary, because  the  Court  cannot  measure  the  inconvenience 
arising  from  a  greater  or  less  number ;  and  the  same  argu- 
ment will  apply  where  the  district  is  limited.  The  defend- 
ant might  have  remedied  the  inconvenience,  if  any  incon- 
venience exists,  by  providing  for  it  in  his  contract. 

Peacock,  in  support  of  the  demurrer. — The  principle 
established  by  the  cases  is,  that  where  the  act  is  to  be 
done  by  a  stranger,  no  notice  is  necessary,  because  the 
fact  is  as  much  within  the  knowledge  of  the  one  party  as 
the  other :  but  where  the  act  is  to  be  done  by  the  plaintiff 
himself,  it  is  otherwise,  and  notice  must  be  given :  Powk  v. 
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E*eh.  of  Pieoi,  Hagffer{a).  There  tlie  Court  expressly  drew  the  distinction 
between  the  case  where  the  act  is  to  be  done  by  a  stranger, 
and  where  it  is  to  be  done  by  the  plaintiff  himself.  [Parke, 
B.— In  Bradley  v.  Toder  (A),  and  in  Fletcher  v,  Pynsett  {c), 
where  the  promise  was  in  consideration  that  the  plaintiff 
would  marry  such  a  woman^  the  defendant  would  give 
him  £100^  it  was  held  that  notice  of  the  marriage  was 
not  necessary.]  In  Bradley  v.  Toder,  the  Court  at  first  held 
that  the  declaration  was  not  good^  because  it  was  not 
alleged  that  the  plaintiff  gave  notice  of  the  marriage; 
and  though  the  Court  afterwards  resolved  that  it  was 
goodj  the  reason  given  is^  that  it  was  a  necessary  intend* 
ment^  that  when^  after  the  marriage,  he  requested  payment 
of  the  money^  notice  of  the  marriage  was  given.  But 
this  is  an  act  which  lies  entirely  within  the  knowledge  of 
the  plaintiff^  who  effected  the  policyj  and  who  alone  could 
know  the  conditions  annexed  to  it.  All  the  cases  turn 
upon  the  question^  whether  the  defendant  had  the  means 
of  knowledge  or  not;  and  if  he  had  not^  or  not  equally 
with  the  plaintiff^  then  notice  is  requisite.  [Lord  Ahmger, 
C.  B. — Suppose  the  defendant  had  promised  to  pay  £1000 
to  any  banker  in  London  that  the  plaintiff  chose  to  open 
an  account  with — ^must  not  the  plaintiff  give  him  notice 
of  the  bank  in  which  he  has  opened  an  account  ?  Parkej 
B. — Suppose  the  covenant  had  been^  that  the  defendant 
would  perform  the  terms  and  conditions  of  any  policy  that 
the  plaintiff  had  entered  into  with  the  Bock  Life  Assur- 
ance Company,  he  must  in  that  case  have  made  inquiiy 
as  to  the  terms  upon  which  the  policy  was  effected.]     In 

V.  Henrdng  (rf),  it  is  said — "  K  the  agreement  be, 

that  he  shall  pay  so  much  as  J.  S.  in  particular  paid, 
in  that  case  quia  constat  de  person&,  and  he  is  indifferently 


(a)  Cro.  Jac.  492.  (6)  Id.  228. 

(c)  Id.  102.  {d)  Id.  482. 
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named  betwixt  them,  the  defendant  at  his  peril  shall  in-  EmA.  iff  PUas^ 


quire  of  him,  and  the  plaintiff  is  not  bound  to  give  notice; 
but  when  the  person  is  altogether  uncertain,  there  the  plain- 
tiff, to  entitle  himself  to  the  action,  ought  to  give  notice.'' 
In  this  case  the  plaintiff  had  the  option  of  selecting  any 
one  of  the  insurance  offices,  and  he  was  not  confined 
with  respect  to  the  time  of  effecting  the  insurance;  and 
he  ought,  therefore,  to  have  given  notice.  \Parkey  B. — 
Suppose  it  had  been  a  promise  to  pay  the  plaintiff  £100 
if  he  should  go  to  Rome  or  Naples  ?]  There  it  would  be 
his  duty  to  give  notice.  When  the  event  depends  upon 
the  performance  of  one  of  two  acts  which  are  in  the  plain- 
tiff's option,  he  is  bound  to  give  notice,  because  it  could 
only  be  known  to  the  plaintiff  when  he  had  exercised  his 
option.  [Parke,  B. — In  Haverley  v.  Laighion  (a),  the  plain- 
tiff promised  J.  S.,  that  if  he  borrowed  of  one  PoweU  £100, 
he  would  repay  that  sum  to  him  upon  the  same  day  and 
upon  the  same  conditions  that  they  between  them  should 
agree  upon;  and  it  was  there  held  that  notice  was  not 
necessary.]  That  case  shews  that  where  the  person  or  the 
act  is  certain,  no  notice  is  necessary;  but  when  the  person 
or  the  act  is  uncertain,  and  the  option  is  to  be  exercised  by 
the  plaintiff,  then  it  is  necessary. 

Lord  Abinoeb,  C.  B. — 1  am  of  opinion  that  the  defendant 
in  this  case  is  entitled  to  our  judgment,  on  two  grounds.  The 
plaintiff  having  reserved  to  himself  the  liberty  of  effecting 
the  insurance  at  any  office  within  the  bills  of  mortality, 
the  number  of  which  is  limited  only  by  the  circumscrip- 
tion of  the  place,  and  having  also  reserved  to  himself  the 
choice  of  time  for  effecting  the  insurance,  it  appears  to 
me  that  he  ought  to  give  the  defendant  notice  of  his 
having  exercised  his  option,  and  of  the  insurance  having 

(a)  1  Bulstr.  12. 
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Exeh,  of  Pletut  been  eflFccted,  before  an  action  Can  be  maintained.  But  there 
^^^'  is  also  another  ground,  which  weighs  strongly  with  me  in 
coming  to  this  conclusion.  Even  supposing  the  defendant 
were  bound  to  go  to  all  the  insurance  offices  within  the 
bills  of  mortality,  to  ascertain  whether  such  a  policy  had 
been  efiPected,  he  would  still  be  obliged  to  do  something 
more;  namely,  to  learn  what  were  the  particiQar  conditions 
on  which  it  was  eflfected;  because  the  covenant  here  is,  not 
that  the  defendant  shall  not  do  anything  to  evade  the 
covenants  or  conditions  usually  prescribed  by  insurance 
offices;  but  that  he  shall  not  violate  any  of  the  condi- 
tions, by  which  such  insurance  might  be  avoided  or  pre- 
judiced; i.  e.  he  is  bound  to  observe  all  the  stipulations 
contained  in  any  policy  which  the  plaintiff  may  effect. 
Now,  some  conditions  totally  distinct  from  the  condi- 
tions in  general  use,  might  be  annexed  by  a  particular 
insurance  office;  and  in  such  case  it  would  be  most  un- 
fair to  allow  the  plaintiff  to  keep  the  policy  in  his  pocket, 
and  without  notice  of  them,  to  call  on  the  defendant  to  pay 
for  a  violation  of  the  stipulations  contained  in  it.  Sup- 
pose one  of  the  conditions  imposed  by  the  policy  were, 
that  the  party  whose  life  was  insured  should  live  on  a  par- 
ticular diet,  or  at  a  particular  place,  or  cease  from  some 
particular  practice  to  which  he  was  addicted,  or  that  he 
should  abandon  some  course  of  exercise  which  might,  if 
persevered  in,  cost  him  his  life,  and  the  forsaking  of  which 
the  insurance  office  might  be  folly  justified  in  making  a 
condition  of  insuring  the  life  at  all,  it  would  be  hard  if  the 
plaintiff  could,  without  giving  the  defendant  notice  of  the 
existence  of  such  a  condition,  make  him  pay  the  amount 
of  the  policy  on  its  violation.  The  rule  to  be  collected 
from  the  cases  seems  to  be  this,  that  where  a  party  stipu- 
lates to  do  a  certain  thing  in  a  certain  specific  event  which 
may  become  known  to  him,  or  with  which  he  can  make 
himself  acquainted,  he  is  not  entitled  to  any  notice,  unless 


XA8TER    TERM,  3  VICT.  458 

he  stipulates  for  it ;  but  when  it  is  to  do  a  thing  which  £jvA.  ^  Pieas^ 

lies  within  the  peculiar  knowledge  of  the  opposite  party, 

then  notice  ought  to  be  given  him.     That  is  the  common 

sense  of  the  matter,  and  is  what  is  laid  down  in  all  the 

cases  on  the  subject ;  and  if  there  are  any  to  be  found 

which  deviate  from  this  principle,  it  is  quite  time  that 

they  should  be  overruled. 

Parke,  B. — My  mind  is  not  entirely  free  from  doubt ; 
but  I  am  inclined,  on  the  whole,  to  agree  with  the  Lord 
Chief  Baron.  The  defendant  here  is  sued  on  a  covenant, 
by  which  he  stipulates  to  do  two  things ;  namely,  to  appear 
at  an  office  for  the  insurance  of  lives,  within  London  or 
the  bills  of  mortality,  in  order  to  enable  the  plaintiff  to 
effect  an  insurance  on  his  life ;  and,  after  it  is  effected,  to 
perform  the  conditions  which  may  be  contained  in  it. 
And  it  does  not  appear  that  this  is  confined  to  an  insurance 
to  be  effected  at  the  particular  office  at  which  he  should 
appear,  the  words ''  such  insurance'^  in  this  covenant  mean- 
ing simply  an  insurance  on  his  life.  The  defendant  is 
bound  in  the  first  instance  to  appear  at  an  insurance  of- 
fice ;  and  when  the  insurance  is  effected,  he  is  then  bound, 
as  far  as  in  him  Ues,  to  fulfil  the  stipulations  which  have 
been  entered  into  by  the  policy.  The  question  then  is, 
whether  an  action  can  be  maintained  on  this  covenant^ 
when  notice  of  the  effecting  such  insurance,  or  of  its 
terms,  is  not  averred  in  the  declaration.  The  general 
rule  is,  that  a  party  is  not  entitled  to  notice,  unless  he 
has  stipulated  for  it;  but  there  are  certain  cases  where, 
from  the  very  nature  of  the  transaction,  the  law  requires 
notice  to  be  given,  though  not  expressly  stipulated  for. 
There  are  two  classes  of  cases  on  this  subject,  neither 
of  which,  however,  altogether  resembles  the  present. 
One  of  them  is,  where  a  party  contracts  to  do  some- 
thing, but  the  act  on  which  the  right  to  demand  pay- 
ment is  to  arise  is  perfectly  indefinite;  as  in  the  case 

VOL.  VI.  n   H  M.  w. 
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Exeh.  of  PUa$,  of  HaiUe  V.  Hemyng  (a),  where  a  man  promised  to  pay  for 
certain  weys  of  barley  as  much  as  he  sold  them  for  to 
any  other  man :  there  the  plaintiff  is  bound  to  aver  notice, 
because  the  person  to  whom  the  weys  are  to  be  sold  is 
perfectly  indefinite,  and  altogether  at  the  option  of  the 
plaintiff,  who  may  sell  them  to  whom  he  pleases ;  and  in 
such  cases,  the  right  of  the  defendant  to  a  notice  before 
he  can  be  called  on  to  pay,  is  implied  by  law  from  the  con- 
struction of  the  contract.  So,  where  a  party  stipulates  to 
account  before  such  auditors  as  the  obligee  shall  assign, 
the  obligee  is  bound  to  give  him  notice  when  he  has  as- 
signed them ;  for  that  is  a  fact  which  depends  entirely  on 
the  option  or  choice  of  the  plaintiff.  On  the  other  hand, 
no  notice  is  requisite  when  a  specific  act  is  to  be  done 
by  a  third  party  named,  or  even  by  the  obligee  himself; 
as,  for  example,  where  the  defendant  covenants  to  pay 
money  on  the  marriage  of  the  obligee  with  B.,  or  per- 
haps on  the  marriage  of  B.  alone,  (for  there  are  some 
cases  to  that  effect),  or  to  pay  such  a  sum  to  a  certain 
person,  or  at  such  a  rate  as  A.  shall  pay  to  B.  In  these 
cases^  there  is  a  particular  individual  specified,  and  no 
option  is  to  be  exercised;  and  the  party  who,  without 
stipulating  for  notice,  has  entered  into  the  obligation  to 
do  those  acts,  is  boimd  to  do  them.  But  there  is  an  inter- 
mediate class  of  cases  between  these  two.  Let  us  suppose 
the  defendant  in  this  case  bound  to  perform  such  stipu- 
lations as  shall  be  contained  on  a  policy  to  be  effected  at 
some  office  in  London.  Now,  my  present  impression  is, 
that  where  any  option  at  all  remains  to  be  exercised  on  the 
part  of  the  plaintiff,  notice  of  his  having  determined  that 
option  ought  to  be  given ;  and  if  this  had  been  a  covenant 
by  the  defendant  to  perform  the  conditions  to  be  imposed 
by  any  insurance  company  then  existing  in  London,  I 
think  it  would  be  the  duty  of  the  plaintiff  to  notify  to  the 

(a)  Viner's  Abr.  "Condition,"  (A.  d.),  pi.  15  ;  Cro.  Jac.  422. 
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defendant  the  exercise  of  his  option,  as  to  whicli  lie  had  Exeh.  of  PUat, 
selected.     But  this  principle  holds  even  more  strongly  in  '   ^ 

the  present  case ;  for  not  only  do  the  terms  of  tiie  covenant  Vyse 
apply  to  all  actually  existing  companies  of  the  sort,  but  to  Wakefield. 
all  that  might  at  any  future  time,  subsequent  to  the  date 
of  the  deed,  be  established  within  the  bills  of  mortality. 
Now  that  is  a  condition  which  appears  to  me  so  perfectly 
indefinite,  that  notice  ought  to  be  given  by  the  plaintiff  of 
his  having  determined  his  choice ;  and  I  think,  therefore, 
that  he  was  at  least  bound  to  give  notice  that  a  policy  of 
insurance  had  been  effected  by  him  at  such  a  particular 
office ;  it  might  then,  perhaps,  be  the  duty  of  the  defendant 
to  inquire  at  that  office  into  the  nature  and  terms  of  the 
policy  which  had  been  there  effected.  If,  therefore,  the 
more  extended  construction  of  this  covenant  is  to  be 
adopted,  and  the  defendant's  contract  understood  to  ex- 
tend to  all  existing  and  future  companies,  no  doubt  at 
all  can  exist  upon  the  point.  Supposing,  however,  that 
the  covenant  is  to  be  construed  in  a  limited  sense,  as 
restrained  to  any  office  where  the  party  shoiQd  have  ap- 
peared to  answer  the  questions  relative  to  his  health,  &c., 
as  the  words  "  such  insurance''  seem,  and  perhaps  with 
truth,  to  indicate,  even  then  the  option  of  the  plain- 
tiff is  of  such  an  indefinite  nature,  that  the  defendant 
cannot  be  called  on  to  account  for  the  non-observance  of 
it,  unless  notice  be  given  to  him.  Now  here  none  has 
been  given ;  there  is,  it  is  true,  notice  of  an  intention  to 
effect  a  policy,  but  none  either  of  its  having  been  made  at 
aU,  or  made  with  any  particular  conditions.  Possibly,  if 
it  had  been  notified  generally  to  the  defendant  that  an 
insurance  had  been  effected  at  a  particular  office,  it  would 
become  his  duty  then  to  inquire  into  its  nature  and  the 
conditions  with  which  it  was  coupled;  but  I  think  that 
he  was,  at  least,  entitled  to  notice  of  the  fact  of  its  exist- 
ence. 

H  H  2 
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Egch.  of  PUas,  Alderson,  B. — ^I  am  of  the  same  opinion ;  and  my 
judgment  is  founded  on  the  authority  of  Haule  v.  Hemyng, 
as  reported  in  Viner's  Abr.  "Condition/*  (A.  d.),  pi.  15. 
In  this  case^  the  defendant  covenants  that  he  will  not 
do  any  act,  deed,  or  thing,  whereby  any  such  insurance 
may  be  avoided  or  prejudiced.  The  insurance  is  to  be 
effected  at  any  time  or  times,  or  at  any  oflSce  or  offices, 
within  certain  limits,  and  is  not  confined  to  the  then  exist- 
ing offices.  The  plaintiff  has  the  selection  from  an  in- 
definite number;  and  it  seems  to  me,  that  the  person  who 
is  to  select  the  office  must  give  notice  of  his  having  done 
so.  If  the  defendant  had  received  notice  that  an  insur- 
ance was  effected  in  the  Rock  Life  Insurance  Company,  I 
by  no  means  say  that  he  would  not  be  bound  to  inform 
himself  of  any  conditions  to  which  it  might  be  subject. 

BrOLFE,  B. — I  am  of  the  same  opinion.  I  own  that 
when  the  case  was  first  opened,  my  impression  was  in 
favour  of  the  plaintiff;  and  for  this  reason,  that  when  a 
party  enters  into  a  contract,  he  is  bound  to  perform  it, 
whether  reasonable  or  not.  Where  the  law  casts  an  obli- 
gation upon  him,  it  says  that  it  shall  be  reasonable :  but 
that  is  not  so  where  a  party  contracts  to  do  a  particular 
act ;  for  then  it  is  his  own  fault  for  entering  into  such  a 
contract.  In  the  progress  of  the  argument,  my  opinion 
changed;  and  I  think  that  the  plaintiff  was  bound  to  give 
notice.  I  find  it  stated  in  Viner's  Abr.  "  Condition,'^ 
(A.  d.),  pi.  10, — "  If  I  am  bound  to  enfeoff  such  persons 
as  the  obligee  shall  name,  he  ought  to  give  notice  of  those 
he  names,  otherwise  I  am  not  bound  to  enfeoff  them  :*' 
and  reason  seems  in  favour  of  this  principle  of  law.  The 
question  is,  what  is  the  meaning  of  the  contract,  where  a 
party  covenants  to  do  something  at  the  option  of  another? 
It  must  mean,  provided  he  have  notice  of  that  option  hav- 
ing been  exercised. 

Judgment  for  the  defendant. 
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Vanderstegen  and  Another  v.  Witham. 

W .  H.  WATSON  applied  for  a  rule  to  shew  cause  why  where  the 
the  proceedings  in  this  action  should  not  be  stayed,  in  fjidy'^who  had 
order  to  enable  the  defendant  to  apply  for  an  injunction  *uthon»ed  the 
to  restrain  the  plaintiffs  from  proceeding  in  the  action.    It  receive  her 
appeared  from  the  affidavits,  that  the  defendant  was  the  manded  his 
attorney  of  a  Mrs.  Vaughan,  and  had  been  authorized  by  Jrought  an'a'lN 
her  to  receive  certain  rents  and  money  for  her :  but  that  ^j®**  ^^  recover 

"  the  money  re- 

the  plaintiffs,  who  were  her  trustees,  had  countermanded  ccived  by  the 
his   authority,   and  brought  this   action  to  recover  the  der^thaTautho- 
money  which  he  had  so  received.     A  bill  in  equity  had  [hat  the^ourt 
been  filed  by  the  defendant  against  the  plaintiffs,  to  obtain  had  no  power 

/  o  r  ^  to  order  the 

the  injunction;  and  the  affidavits  stated,  that  he  was  advised  proceedings  in 
and  believed  he  had  sufficient  grounds  for  obtaining  it,  but  be^stayedl  in 
that,  by  the  practice  of  the  Court,  it  could  not  be  obtained  ^7^®'  ^^5*^  ^  - 
until  the  lapse  of  about  sixteen  days. — Watson  referred  to,  fendant  to  ob- 
and  relied  upon,  a  note  at  the  conclusion  of  the  case  of  tion  to  restrain 
Best  V.  Thorowgood  (a),  which  is  as  follows : — "  A  stay  of  *^®  *cuon, 
the  postea  was  afterwards  obtained,  until  answer  put  in  by 
the  plaintiff  to  a  bill  in  equity  filed  against  him  by  the 
defendant." 

Parke,  B. — ^It  is  impossible  for  us  to  interfere,  and  to 
stop  the  plaintiffs  fipom  proceeding  in  their  action,  which, 
upon  the  facts  stated,  they  are  entitled  to  bring.  If  the  de- 
fendant has  any  equity,  he  must  apply  to  the  proper  Court 
to  restrain  the  plaintiffs  from  proceeding  with  the  suit.  As 
to  the  authority  cited  from  the  case  of  Best  v.  Thorowgood^ 
the  note  is  very  short,  and  it  does  not  appear  upon  what 
ground  the  rule  was  granted  in  that  case ;  nor  am  I  satis- 
fied that  the  decision  of  the  Court  there  was  correct,  or 
consider  it  to  be  a  sufficient  authority  for  us  to  interfere 

(a)  4  Tyrw.  264  ;  S.  C.  nom.  Best  v.  Arglet,  2  C.  &  M.  394.  See 
3DowLP.C.701. 
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Bxeh.  of  Pleat,  and  stop  the  plaintiffs'  proceedings^  when  we  do  not  know 
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what  answer  they  may  give  to  the  bill  which  has  been 
Vanderstb-    filed  against  them,  and  it  may  turn  out  that  the  defendant 


OEN 


V.  has  no  equity  at  all. 

WlTHAM. 

Alderson,  B, — It  seems  to  me  that  we  ought  not  to 
grant  this  application.  It  is,  in  effSect,  calling  upon  this 
Court  to  grant  an  injunction  now,  on  the  chance  that  some 
other  Court  will  grant  one  at  some  future  period.  If  we 
have  power  to  stay  the  proceedings  for  sixteen  days,  there 
is  no  reason  why  we  should  not  stay  them  for  a  longer 
period,  and  grant  a  perpetual  injunction.  If  it  be  thought 
expedient  that  the  Courts  of  law  shoiQd  have  the  power  of 
granting  injunctions,  the  legislature  may,  if  they  think 
proper,  confer  such  a  power,  but  at  present  they  have 
none. 

GuRNEY,  B.,  and  Bolfe,  comcurred. 

Bule  refused. 


Granger  v.  Collins. 

Assumpsit--  Assumpsit.— The   declaration  stated,   that  whereas 

stated,  that  thcretoforc,  and  before  and  at  the  time  of  the  making 

and  a?the*time  ^^  *^®  agreement  thereinafter  mentioned,  the  defendant 

of  making  }j^q\([  tjjg  housc  and  premises  thereinafter  mentioned,  for 

the  agreement  * 

thereinafter  the  residuc  of  a  Certain  term  of  years  therein;  and  there- 
defendant  held  upon  afterwards,  to  wit,  on  the  20th  day  of  December, 
SemUerthere-  1^37,  the  defendant  agreed  to  let  to  the  plaintiff,  who  then 

inafler  men- 
tioned, for  the 

residue  of  a  term  of  yean,  and  thereupon  afterwards,  to  wit,  on  &c.,  agreed  to  let  to  the  plain- 
tiff, who  then  agreed  to  take  of  the  defendant,  the  said  house  and  premises  at  a  certain  rent; 
mnd  in  consideration  of  the  prewUet^  the  defendant  promised  the  plaintiff  that  he  should  quietly 
hold  and  enjoy  the  said  house  and  premises  during  the  said  term,  without  any  eviction  from  the 
parties  entitled  to  the  reversion;  nevertheless,  he  the  plaintiff  was  evicted  hy  the  party  entitled 
to  the  reversion : — Held,  on  demurrer,  that  the  declaration  was  bad,  inasmuch  as,  the  plaintiff 
having  declared  on  the  simple  relation  of  landlord  and  tenant,  no  such  duty  as  thAt  laid  as  the 
defendant's  promise  arose  from  that  relation. 
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agreed  to  take  of  the  defendant,  the  said  house  and  pre-  £««*•  of  Pfe«, 
mises,  situate  and  being  in  Hunter-street,  Brunswick- 
square,  in  the  county  of  Middlesex,  including  the  use  of 
the  several  fixtures  therein,  for  the  term  of  three  years 
from  the  14th  day  of  August,  1837,  at  the  rent  of  73/.  10$. 
a-year,  payable  quarterly,  [setting  forth  the  days  of  pay- 
ment, &c. ;]  and  in  consideration  of  the  premises,  the  de- 
fendant afterwards,  to  wit,  on  the  day  and  year  first 
aforesaid,  promised  the  plaintiff  that  he  shoiQd  quietly 
hold  and  enjoy  the  said  house  and  premises  during  the 
said  term,  and  according  to  the  true  intent  and  mean- 
ing of  the  said  agreement,  and  without  any  eviction  from 
or  by  the  party  or  parties  entitled  to  the  reversion  of  or  in 
the  said  house  and  premises,  expectant  on  the  reversion 
of  the  defendant's  lease.  And  the  plaintiff  in  fact  saith, 
that  afterwards,  to  wit,  on  the  day  and  year  first  afore- 
said, he  entered  into  and  upon  the  said  house  and  pre- 
mises, and  became  and  was  possessed  thereof  as  such 
tenant  as  aforesaid,  and  that  he  duly  performed  all  things 
in  the  said  agreement  contained  on  his  part  and  behalf  to 
be  performed;  nevertheless  the  plaintiff  in  fact  saith,  that 
afterwards,  and  during  the  said  term  of  three  years  in  the 
said  agreement  mentioned,  to  wit,  on  the  5th  day  of  July, 
1839,  he  the  said  plaintiff  was  evicted  from  the  said 
house  and  premises  by  the  party  or  parties  entitled  to  the 
reversion  of  and  in  the  said  house  and  premises  expectant 
on  the  termination  of  the  defendant's  lease,  contrary  to 
the  promise  of  the  said  defendant,  &c. 

The  defendant  pleaded  a  plea,  to  which  the  plaintiff  de- 
murred specially ;  but  as  the  Court,  on  a  former  day,  had 
intimated  a  doubt  whether  the  declaration  covld  be  main- 
tained, and  the  argument  now  turned  on  that  question 
alone,  the  plea  is  omitted. 

The  defendant's  points  of  objection  to  the  declaration, 
appended  to  the  demurrer  book,  were  as  follows : — That 
the  declaration  states  such  a  promise  by  the  defendant  as 
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Exeh,  of  Pleas,  the  law  will  uot  imply^  and  imposes  a  much  moreextensiYe 
'   ^     liability  upon  the  defendant  than  he  is  subject  to  in  point 

Granqer      of  law. 

Collins.  That  the  defendants  promise,  as  stated  in  the  declara- 

tion, would  render  him  liable  even  for  a  wrongAil  eviction 
of  the  plaintiff  by  the  party  or  parties  entitled  to  the 
reversion  expectant  on  the  termination  of  the  defendant's 
lease,  or  for  an  eviction  (as  in  the  present  case)  in  conse- 
quence of  the  plaintiff's  own  wrongful  act,  his  breach  of 
the  agreement  under  which  he  held  the  premises  as  the 
defendant's  tenant. 

That  the  promise  stated  in  the  declaration  is  not  war- 
ranted by  the  introductory  statement  therein,  nor  is  such 
a  promise  as  would  be  inferred  or  implied  by  law  from  the 
facts  stated  in  the  declaration. 

KeUy,  in  support  of  the  declaration.  It  may  be  admit- 
ted that  the  declaration  would  be  bad,  if  the  promise  were 
laid  as  resulting  firom  the  simple  relation  of  landlord  and 
tenant;  but  it  is  submitted  that  it  is  not  so  stated.  It 
may  be  that  the  consideration  for  the  promise  is  lunbi- 
guously  stated,  and  might  be  insufficient  upon  special 
demurrer.  There  is  nothing  here  to  shew  that  the  de- 
fendant did  not  enter  into  a  written  agreement,  to  the 
effect  of  the  promise  set  forth  in  the  declaration.  [^Parke, 
B. — If  there  had  been  any  special  agreement  to  that  effect, 
it  ought  to  have  been  stated.] 

Montaffu  Smith,  contra,  was  not  called  upon. 

Lord  Abingeb,  C.  B. — K  the  plaintiff  originally  became 
tenant  to  the  defendant,  without  any  agreement  as  to  the 
eviction,  the  law  would  not  afterwards  impose  such  a  lia- 
biUty  on  the  defendant  as  is  here  stated.  No  such  lia- 
bility arose  from  the  simple  relation  of  landlord  and 
tenant,  and  thai,  we  think,  is  the  relation  on  which  the 
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plaintiff  has  declared.  The  promise  is  laid  more  largely  Exch.  of  PUas, 
than  the  law  will  imply  from  such  a  relation.  In  Brown  ^  ^ 
y.  Crump  {a),  a  declaration,  that  in  consideration  that  the 
defendant  had  become  tenant  to  the  plaintiff  of  a  farm,  he 
undertook  to  make  a  certain  quantity  of  fallow,  and  to 
spend  £60  worth  of  manure  every  year  thereon,  and  to 
keep  the  buildings  in  repair,  was  held  bad  on  general 
demurrer,  those  obligations  not  arising  out  of  the  bare 
relation  of  landlord  and  tenant.  The  declaration  is  there- 
fore bad,  and  there  must  be 

Judgment  for  the  defendant, 
(a)  1  Marsh.  567. 


Trebwsn  v.  Bourne. 

1/EBT  for  goods  sold,  and  on  an  account  stated.     Plea,  Where  a  mfn- 
nunqimm  indebitatus.    At  the  trial  before  Roife,  B.,  at  J^f,  foraed  ^th« 
the  last  assizes  for  Cornwall,  it  appeared  that  the  action  ^Pl'^l^  .*^ 
was  brought  against  the  defendant  as  a  shareholder  in  the  sooo  shares  of 
"Trewalfas  Tin  and  Copper  Mining  Company,''  to  recover  20008hare8oniy 
the  price  of  coals,  timber,  candles,  &c.,  furnished  in  1838  rub?crib?dfor, 
and  1839  to  the  Trewalfas  Mine,  in  Cornwall,  belonring  of  which  the 

,     ;  ,  .  ;  f  ^  ^  defendant  took 

to  the  company.     It  appeared,  from  the  evidence  of  the  lOO:— HeW, 
clerk  of  the  company,  that  it  was  formed  in  the  year  scquentiy'writ" 
1837,   the  prospectus  stating  that  the  capital  was  to  be  f^JJ^^^^*^*  fjfj 
£30,000,  in  3000  shares  of  £10  each.     The   defendant,  directors,  re- 
who  resided  at  Liverpool,  took  100  shares :  in  all  2000  can  a  meeting 
only  were  disposed  of.    There  were  directors,  a  secretary  oTchanging  a** 

director,  were 
evidence  to  go 
to  the  jury  to  shew  that  he  authorized  the  directors  to  proceed  in  the  management  of  the  con- 
cern with  the  smaller  amount  of  capital,  so  as  to  render  him  liable  for  the  price  of  articles  sup- 
plied for  the  use  of  the  mines,  on  the  order  of  the  directors. 

The  members  of  a  mining  company  have  authority  by  law  (in  the  absence  of  any  proof  of  a 
more  limited  authority),  to  bind  each  other  by  dealings  on  credit,  for  the  purpose  of  working 
the  mines,  if  that  appear  to  be  necessary  or  usual  in  the  management  of  mines. 
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Etch,  of  Pleat,  and  Other  officers,  and  an  office  in  London  at  whicli  the 
business  of  the  company  was  transacted.  The  mines 
belonging  to  the  Company  were  worked,  and  mineral 
raised  and  sold,  but  no  profits  were  made  by  the  con- 
cern. The  goods  in  question  were  supplied  on  the  order 
of  the  directors,  and  were  necessary  for  the  ordinary  use  of 
the  mine.  There  was  no  evidence  that  the  defendant  had 
ever  been  at  the  mine,  or  had  attended  any  meetings  of  the 
company;  but  two  letters  signed  by  him  and  seyeral  other 
shareholders,  of  the  dates  of  November,  1837,  and  February, 
1838,  being  requisitions  to  the  directors  for  a  meeting  to  re- 
move one  of  their  body,  were  put  in.  It  was  objected  for  the 
defendant,  that  there  was  no  evidence  to  charge  him  in  this 
action;  that  there  was  nothing  to  shew  that  the  directors, 
who  actually  made  the  contract  with  the  plaintifi^,  had  any 
authority,  express  or  implied,  from  the  defendant  to  do  so. 
The  learned  Judge  thought  there  was  evidence  to  go  to  the 
jury,  and  left  the  case  to  them  with  the  direction,  that 
if  they  were  satisfied  the  defendant  was  a  shareholder,  and 
knew  of  the  concern  being  carried  on  by  the  directors,  and 
the  parties  in  their  employ,  in  the  manner  it  was,  he  was 
liable  in  this  action.  The  jury  found  a  verdict  for  the 
plaintiff,  damages  182/.  4^.,  leave  being  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit,  if  the  Court  shoiQd 
be  of  opinion  that  there  was  no  evidence  to  charge  the 
defendant. 

Crowder  now  moved  accordingly.  -  First,  this  Company 
having  been  originally  constituted  on  the  condition  that  it 
should  be  carried  on  with  a  capital  of  £30,000,  in  3000 
shares,  and  2000  only  having  been  actually  taken,  the  de- 
fendant cannot  be  liable  as  a  shareholder,  unless  upon  proof 
that  he  assented  to  its  being  carried  on  with  the  smaller 
amount  of  capital;  Pitchjbrd  v.  Davis  (a) :  and  there  was  no 

(a)  A  M.  &  W.  2. 
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such  proof  in  this  case.     It  is  clear  that  the  mere  circum-  ^«*-  </  ^'•^f 
stance  of  his  being  a  shareholder  is  not  sufficient  to  render  - 

him  liable :  Vice  v.  Lady  Anson  (a),  Dickinson  v.  Valpy  (i),  Trbdwen 
Bourne  v.  Freeth  (c).  There  was  no  proof  that  the  de-  Bourns. 
fendant  had  attended  any  meetings  of  the  company;  nor 
were  any  deeds  and  documents  put  in^  to  shew  that  he 
had  done  any  act  as  a  partner.  [Parke^  B. — His  letters 
clearly  shew  that  he  knew  the  concern  had  begun,  and 
that  he  was  dissatisfied  with  the  management  of  it.  The 
sole  question  is,  whether  there  was  evidence  to  go  to  the 
jury  of  the  defendant's  having  authorized  the  directors  to 
carry  on  the  concern  for  his  benefit.]  There  was  no  evi- 
dence whence  an  authority  to  them  could  be  impUed,  to 
pledge  his  credit  to  persons  supplying  goods  on  their 
order. 

But,  secondly,  a  mining  differs  in  this  respect  from  an 
ordinary  trciding  partnership.  It  is  in  the  latter  only  that 
the  members  give  each  other  a  general  authority  to  bind 
them  as  partners :  per  Lord  Tenterden,  C.  J.,  in  Vice  ▼. 
Lady  Anson  {d);  Dickinson  v.  Valpy.  [Parke,  B. — A 
mining  concern  is  a  trading  concern.]  The  business  of  it 
is  carried  on  quite  differently  from  that  of  an  ordinary 
trading  firm :  regular  calls  are  made  as  money  is  wanted 
for  the  purpose  of  the  partnership,  which  are  paid  down; 
and  the  directors  have  only  authority  to  manage  the  con- 
cern with  the  funds  so  supplied,  but  not  to  pledge  the 
credit  of  individual  shareholders.  [Parkcy  B. — ^The  di- 
rectors have  authority  to  do  all  that  it  is  usual  to  do  in  the 
management  of  mining  companies.  Alderson,  B. — Dickin- 
son V.  Valpy  was  the  case  of  a  bill  of  exchange.]  The 
doctrine  laid  down  in  the  case  of  Flemyng  v.  Hector  (e),  as 

(a)  7  B.  &  C.  409 ;  1  M.  &  R.  (c)  9  B.  &  C.  632 ;  4  M.  &  R. 

113.  512. 

(h)  10  B.  &  C.  128;  5  M.  &  R.  (d)  1  M.  &  M.  99  ;  7  B.  & 
126.  C.411. 

^e)  2M.&W.  172. 
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Exeh.  of  PUoi,  to  the  committee  of  a  club,  appKes  here.  [Lord  Abmger, 
C.  B. — ^A  club  is  not  a  partnership  for  acquiring  profits. 
The  making  of  calls  is  quite  consistent  with  a  dealing  on 
credit :  the  calls  may  not  be  demanded  until  the  expiration 
of  the  credit.]  If  the  credit  of  the  shareholders  may  be 
pledged  at  all,  why  may  it  not  by  the  drawing  of  a  bill,  as 
well  as  otherwise  ?  \Parke,  B. — It  may,  where  the  draw- 
ing of  bills  is  necessary  or  usual  in  canning  on  the  con- 
cern. You  do  not  prove  any  engagement  whereby  it  was 
stipulated  that  the  directors  should  have  only  the  limited 
authority  you  contend  for :  and  the  question  is,  whether 
there  was  not  evidence  to  go  to  the  jury,  that  the  defend- 
ant gave  them  a  more  extended  authority,  viz.  to  do  all 
that  directors  of  a  mining  company  usually  do  for  carry- 
ing on  the  concern.  In  Flemyngy,  Hector ^  the  rules  of  the 
club  were  proved,  which  shewed  that  the  authority  of  the 
directors  was  expressly  limited.  If  the  real  nature  of  the 
transaction  here  was,  that  the  directors  were  only  to  ma- 
nage a  ready-money  fund,  and  you  had  made  that  out, 
the  case  would  be  different.]  It  is  submitted  that  the 
case  is  so  as  it  stands.  Here  money  was  furnished  in  the 
first  instance  for  carrying  on  the  partnership.  It  is  a  ques- 
tion of  law  for  the  Court,  whether  the  legal  inference  of 
authority,  which  the  plaintiff  is  to  make  out,  has  been 
established. 

Lord  Abinoer,  C.  B. — With  regard  to  the  first  ground 
of  objection,  if  it  had  been  shewn  that  the  defendant  was 
ignorant  of  the  fact  that  no  more  than  2000  shares  had 
been  subscribed  for,  and  that  the  concern  was  going  on 
upon  that  footing,  that  would  have  been  a  good  ground  of 
defence  to  this  action.  But  the  question  is,  whether  the 
defendant's  letters  did  not  furnish  evidence  to  go  to  the 
jury  that  he  was  cognizant  of  its  being  carried  on  with  a 
smaller  amount  of  capital  than  was  originally  intended ; 
and  I  cannot  say  that  they  did  not.'    As  to  the  second 
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ground,  it  is  said  that  a  mining  company^  irhich^  as  was  IEm*.  ff  IN^m^ 

*  1S40 

decided  in  Dickifison  t.  Falpy,  is  not  necessarily  formed  '^     * 

with  the  power  to  pledge  the  credit  of  individual  members 
by  the  drawing  of  bills — ^is  also  not  formed  with  power  to 
bind  each  other  by  dealing  on  credit :  but  these  are  two  veiy 
different  propositions.  Whether  the  directors  have  such  a 
power,  must  depend  on  the  general  nature  of  the  concern ; 
it  is  a  matter  for  the  jury  to  decide  upon,  unless  the  party 
gives  evidence  to  shew  that  their  authority  was  expressly 
limited :  and  if  it  had  been  left  to  the  jury  in  this  case, 
I  think  they  would  not  have  had  much  difficulty  in  saying 
that  it  is  in  the  general  nature  of  mining  concerns  to  deal 
on  credit  for  the  purpose  of  carrying  on  their  business.  I 
think,  therefore,  the  defendant  has  not  raised  a  sufficient 
foundation  to  support  the  second  objection.  Being  a  share- 
holder, it  was  competent  to  him  to  have  produced  the  deed 
of  settlement  whereby  the  members  were  mutually  bounds 
if  it  were  material  to  his  defence.  I  should  have  left  it  to 
the  jury  to  judge  for  themselves  whether  such  companies 
do  not  ordinarily  deal  on  credit ;  if  they  do,  the  share- 
holders are  liable,  unless  by  some  evidence  the  party  shews 
that  in  the  particular  case  he  is  not  liable. 

Parke,  B. — No  doubt  the  plaintiff  is  bound  to  make 
out  his  case :  the  only  question  is,  whether  he  has  not 
here  proved  a  prim&  facie  case ;  if  he  has,  the  jury  had  a 
right  to  consider  it,  no  answer  being  given  on  the  part  of 
the  defendant.  The  sole  question  was,  whether  there  was 
evidence  to  go  to  the  jury,  that  the  defendant  gave 
authority  to  the  directors  to  pledge  his  credit  to  the  plain- 
tiff. If  the  case  had  stood  merely  on  the  fact  of  his  being 
a  shareholder,  I  should  have  thought  it  was  not  sufficient. 
But  his  letters,  which  were  put  in,  shewed,  first,  that  he 
knew  the  directors  were  acting  in  the  management  of 
the  partnership ;  and,  secondly,  that  he  was  taking  a  per- 
sonal interest  in  the  concern:  and  they  were  evidence  for 
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Exeh,  of  Pleat,  the  jujy  that  he  authorized  the  directors  to  do  what  th^ 
.  ^^  '  .  did,  for  his  benefit.  It  is  said  that  he  was  deceived  as  to 
TasDWEN  the  amount  of  capital :  but  whether  he  knew  the  amount 
Bourns.  actually  subscribed  or  not,  there  was  proof  that  he  autho- 
rized the  directors  to  proceed  in  the  management  of  the 
concern.  Either  he  knew  it,  or,  not  knowing  it,  chose  to 
authorize  the  directors  to  proceed.  No  point  was  made  at 
the  trial  that  this  was  such  a  partnership  as  could  not  deal 
on  credit ;  if  it  had,  the  plaintiff  would  probably  have  sup- 
plied evidence  on  that  point ;  and  a  Cornish  jury  would 
probably  have  said  it  was  the  constant  practice  to  purchase 
materials  for  mines  on  credit :  at  all  events,  the  objection 
was  not  taken.  There  was,  therefore,  a  sufficient  prim& 
facie  case  for  the  jury.  If  the  defendant  had  shewn,  that 
by  this  particular  contract  the  directors  were  only  to 
deal  with  the  actual  fund  put  into  their  hands,  and  that 
they  had  no  power  to  pledge  the  credit  of  the  shareholders, 
that  would  have  been  a  defence,  because  the  plaintiff  has 
not  trusted  to  any  representation  of  the  defendant,  or 
bargained  personally  with  him.  But  the  sole  question 
being,  whether  there  was  a  primft  facie  case  for  the  jury,  I 
think  the  two  letters  of  the  defendant,  and  the  fact  of  his 
being  a  shareholder,  in  the  absence  of  proof  of  any  limited 
agreement  on  his  part,  constituted  such  prim&  facie  case, 
and  therefore  that  there  ought  to  be  no  rule. 

Alderson,  B.  concurred. 

BoLFE,  B. — I  am  of  the  same  opinion.  The  goods  sup- 
plied by  the  plaintiff  were  of  daily  use  in  the  mine;  they 
were  habitually  furnished,  to  the  amount  of  £820;  the 
accounts  were  regularly  sent  up  to  town  and  audited,  and 
this  was  only  the  balance  of  the  last  invoice  on  the  books. 
It  is  clear  what  was  the  usual  mode  of  dealing  here,  and  if 
it  had  been  put  to  the  jury,  there  can  be  no  doubt  what 
their  finding  would  have  been. 

Bule  refused. 
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Exeh,  of  PUa$, 
1840. 

Lamb  v.  Vice  and  Four  Others.  " 

JJeBT  on  bond^  in  the  penal  snm  of  £500.    The  declar-  An  officer  of 
ation  set  out  the  condition  of  the  bond^  whereby,  (after  Jl)>*urt"lntercd 
reciting  that  the  defendant  John  Vice  was  admitted  by  >"'<> »  bond, 

with  sureties,  to 

the  plaintiff,  knight  marshal  and  one  of  the  judges  of  the  the  knight 
Court  of  the  King's  Palace  of  Westminster,  to  be  one  of  court.*wnd?-*' 
the  bearers  of  the  virges  of  the  household  of  our  sovereign  ^^e'^rform ** 
lord  the  then  King,  and  one  of  the  officers  and  ministers  of  ance  of  the  da- 
the  Court  of  our  sovereign  lord  the  then  King,  and  of  the  fice ;  and  (in- 
King's  palace  of  Westminster,  during  the  will  and  plea-  he  shouw^take 
sure  of  the  plaintiff),  it  was  stipulated,  that  if  the  defend-  aufflcientbaii 

^  ^'  r  ^  from  all  defend- 

ant, and  his  followers  for  the  time  being,  should  and  would,  ants  arrested, 

from  time  to  time  and  at  all  times  thereafter  during  the  the  lawful  or-  ^ 

continuance  of  the  defendant  John  Vice  in  the  said  place  c*"^^^  ^HavinR 

or  office,  well,  faithfully,  and  honestly  behave  themselves  ^^^^  insuffl- 

1  ,  /«.„,.  ,.  ,       cient  bail  from  a 

m  the  same  place  or  office,  m  all  things  according  to  the  defendant  ar- 
duty  of  the  said  place  or  office ;  and  the  defendant  should  [foVinThar  *^ 
and  would  faithfully  and  honestly  serve  and  execute  all  ^**"'^  ■"  ®'^*' 

•^  ^  ^      was  made  re- 

such  writs,  process,  or  warrants  issued  out  of  the  said  quiring  him  to 
Court,  as  should  be  delivered  unto  him,  to  be  executed  by  ©f  debt  and 
him  according  to  his  utmost  power,  and  should  and  would  ^P*^  whidi"he 
make  a  due  return  in  all  cases  where  a  return  thereof  was  ^l*°^*y^**'T 

Held,  that  the 

or  is  required  by  law;  and  should  and  would,  upon  every  knight  marshal 
arrest  by  the  said  John  Vice  to  be  made,  take  sufficient  a  trustee  for 
baQ  of  able  persons  within  the  jurisdiction  of  the  said  [^e  Scflon^^to" 
Court,  where  the  party  arrested  should  be  by  law  bailable,  recover,  in  an 

•[  -I         1  />!  action  on  the 

for  the  appearance  of  the  party  so  arrested  at  the  next  Court  bond,  the  full 
of  the  said  palace  of  Westminster  after  such  arrest ;  and  dS)t"aiid*co«tL 
should  and  would  duly  return  and  deliver  unto  the  said 
Court  the  said  bail-bond  thereupon  so  taken,  at  the  next 
Court  day  after  such  arrest  made  as  aforesaid:  And  farther 
and  also,  if  the  said  John  Vice  should  and  would  firom  time 
to  time  and  at  all  times  thereafter  observe,  perform,  and 
obey  all  the  lawful  order  and  orders^  rule  and  rules  of  the 
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Exch.  of  Pleas,  said  plaintiff,  or  any  other  judge  or  judges  of  the  said 
^  ^^^'  .  Court,  touching  and  concerning  himself,  or  his  duty  and 
Lamb  behaviour,  in  his  place  as  aforesaid, — then  that  obligation 
Vice.  was  to  be  void,  &c.  The  first  breach  stated,  that  there- 
tofore, to  wit,  on  ficc.,  within  the  jurisdiction  of  the  said 
Court  of  the  Queen's  Palace  at  Westminster,  one  Bichard 
Deane  became  and  was  indebted  to  one  Emanuel  Moses  in 
a  sum  exceeding  £20,  upon  and  in  respect  of  certain 
causes  of  action  before  then,  and  within  the  jurisdiction  of 
the  said  Court,  accrued  to  the  said  Emanuel  Moses  against 
the  said  Richard  Deane,  to  wit,  the  sum  of  46/.  16*.,  upon 
a  bill  of  exchange  for  that  amount,  dated  &c.,  and  drawn 
by  J.  H.  M.  upon  and  accepted  by  the  said  Bichard  Deane, 
within  the  jurisdiction  of  the  said  Palace  Court,  payable 
two  months  after  date  to  the  said  J.  H.  M.,  indorsed  to 
the  said  Emanuel  Moses  for  a  valuable  consideration, 
which  bill,  when  presented  for  payment,  was  dishonoured : 
that  the  said  Bichard  Deane  being  so  indebted  to  the  said 
Emanuel  Moses,  heretofore  and  after  the  making  by  the 
defendants  of  the  said  writing  obligatory,  and  before  the 
commencement  of  this  suit,  and  whilst  the  defendant  John 
Vice  was  such  officer  of  the  said  Palace  Court  as  aforesaid, 
and  before  the  making  and  passing  of  the  stat.  1  &  2 
Vict.  c.  110,  a  certain  writ  of  capias  was  duly  issued  out 
of  the  said  Court,  directed  to  the  bearers  of  the  virges  of 
her  Majesty's  household,  and  the  officers  and  ministers  of 
her  Majesty's  said  Court  of  her  Palace  at  Westminster, 
and  every  of  them,  and  tested  in  the  name  of  the  plaintiff, 
as  such  knight  marshal  as  aforesaid,  and  marked  for  bail 
for  46/.  16*.  by  affidavit. — ^The  declaration  then  alleged 
the  delivery  of  the  writ  to  the  defendant  John  Vice,  the 
arrest  of  Bichard  Deane,  and  the  taking  of  a  bail-bond 
from  him  and  two  sureties;  and  that  it  was  the  duty  of  the 
defendant  John  Vice  didy  to  take  only  good,  able,  sufficient, 
and  responsible  sureties,  within  the  jurisdiction  of  the  s^d 
Court,  in  the  said  bond  for  the  appearance  of  the  said 
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Richard  Deane^  and  not  to  release  him  from  custody  and  ^<?*-  «/  '^fe"* 
arrest  until  he  had  taken  such  bond  with  good^  able^  sol- 
vent^ and  sufficient  securities :  That  the  said  two  sureties^ 
J.  H.  and  T.  R.,  at  the  time  of  their  so  becoming  pledges 
and  sureties^  and  signing  the  said  bond^  were  not^  nor  was 
either  of  them,  nor  have  they,  nor  hath  either  of  them,  at 
any  time  since  been,  good,  able,  sufficient,  solvent,  or  re- 
sponsible sureties,  within  the  jurisdiction  of  the  said  Court, 
for  the  said  R.  Deane,  but  that  they  were  and  each  of  them 
was,  at  the  time  of  their  becoming  such  sureties  as  afore- 
said, wholly  insufficient  for  that  purpose,  and  insolvent, 
bad,  and  unable  sureties  in  the  premises ;  that  the  said  R. 
Deane  had  not  appeared ;  that  the  said  debt  had  not  been 
paid  or  satisfied ;  and  that  the  body  of  the  said  R.  Deane 
had  not  been  surrendered  in  discharge  of  his  bail,  or 
otherwise.  By  means  of  which  said  premises,  the  said 
Emanuel  Moses  hath  been  and  is  wholly  deprived  of  the 
benefit  of  the  said  arrest  of  the  said  R.  Deane,  and  of  the 
means  of  satisfying  the  said  debt,  and  the  costs  and 
charges  by  him  in  and  about  his  said  suit  in  that  behalf 
expended,  and  in  and  about  the  said  arrest  of  him  the 
said  R.  Deane,  &c. 

The  second  breach  stated  the  removal  of  the  before- 
mentioned  cause  into  the  Court  of  Queen's  Bench  by  a 
writ  of  habeas  corpus  cum  caus& ;  notice  of  special  bail 
thereupon;  notice  of  exception  thereto;  that  they  did  not 
appear  or  justify ;  a  rule  of  the  Palace  Court,  served  on  the 
defendant,  to  bring  in  the  body  of  the  defendant  Deane ; 
that  the  defendant,  not  regarding  his  duty  in  that  behalf, 
but  wrongfully  contriving  and  intending  to  injure  him  the 
said  then  plaintiff  Emanuel  Moses,  did  not  bring  into 
Court  the  body  of  the  said  R.  Deane,  according  &c. ;  and 
that  upon  an  application  to  the  said  Court,  at  the  suit  and 
at  the  instance  of  the  said  E.  Moses,  it  was  ordered,  in  and 
by  a  certain  rule  and  order  of  the  said  Court  &c.,  that  the 

VOL.   VI.  II  M.  w. 
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Exeh.  ^  pUm,  defendant  should  forthwith  pay  to  the  said  then  plaintifF 
^   ^      ^    E.  Moses^  or  his  attorney^  the  sum  of  40/.  16*.,  the  debt  in 


Lamb  the  said  last-mentioned  action,  together  with  the  costs  of 
Vicfi.  such  action,  to  be  taxed,  and  also  the  costs  of  and  occa- 
sioned by  the  said  application  in  that  behalf  as  aforesaid, 
to  be  likewise  taxed :  that  this  rule  was  personally  served 
on  the  defendant,  but  that  he  did  not  pay,  and  hath  not 
paid,  to  the  said  then  plaintiff  E.  Moses,  or  to  the  now 
plaintiff,  or  to  either  of  them,  the  said  debt,  interest,  and 
taxed  costs,  amounting  to  &c.,  to  wit,  66/.  9*.  4cf.,  although 
the  same  was  afterwards,  to  wit,  on  &c.,  demanded  of  the  de- 
fendant, who  had  fiill  notice  of  the  premises ;  and  that  the 
defendant  had  not  obeyed  the  lawful  rule  and  order  of  the 
judges  of  the  said  Court,  as  aforesaid,  and  had  therein 
made  default,  contrary  to  the  tenor  and  effect  of  the  said 
condition,  &c. 

The  defendants  having  suffered  judgment  to  go  by  de- 
fault, a  writ  of  inquiry  to  assess  damages  was  issued,  and 
came  on  to  be  tried  before  Lord  Abinger,  C.  B.,  at  the 
sittings  after  last  Hilary  Term.  The  order  of  the  Palace 
Court  was  put  in  and  proved,  and  it  was  shewn  to  be  the 
practice  of  that  Court,  whenever  an  order  of  this  kind  was 
disobeyed,  to  allow  the  party  injured  to  bring  an  action  on 
the  bond,  in  the  name  of  the  Marshal.  Under  the  direc- 
tion of  his  Lordship,  the  damages  were  assessed  at66/.99.4c/., 
leave  being  reserved  to  the  defendant  to  move  to  reduce 
the  amount  to  nominal  damages. 

Warren  now  moved  accordingly. — This  case  is  one  hH- 
ing  within  the  provisions  of  the  8  &  9  Will.  3,  c.  11,  s.  8, 
which  requires  the  plaintiff  to  assign  or  suggest  breaches 
of  the  condition  of  the  bond :  and  he  is  only  entitled  to 
recover  the  amount  of  actual  damage  sustained  by  him, 
the  judgment  standing  as  a  security  for  future  damage. 
Two  breaches  are  assigned :  1st,  that  the  defendant  Vice 
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has  tak^n  insufficient  bail  in  the  action  against  Deane^  E»e^'  rf  P^»t^ 

1840 
wherebj  Moses^  the  plaintiff  jin  that  action^  has  lost  the 

benefit  of  the  arrest;  2nd^  that  he  has  disobeyed  an<»rder 
of  the  Court  for  payment  of  the  debt  and  costs  to  Moses 
or  his  attorney^  and  that  no  payment  has  been  made  to 
Moses^  or  to  the  now  plaintiff.  It  is  evident  that  no  da- 
mage has  arisen  or  can  aiise  to  the  now  plaintiff^  in  conse- 
quence of  either  <^  these  breaches  of  the  condition :  the 
damages  ought  therefore  to  be  nominal.  The  prop^  mode 
of  proceedings  for  the  benefit  of  Moses^  the  ori^al  plain- 
tiff^  was  by  attachment  for  disobecbence  of  the  rales  kA 
Ck)urt.  The  plaintiff  was  under  no  obligation  at  oommoa 
law  or  by  statute  to  take  such  a  bond  as  this^  and  cannot 
be  considered  as  a  trustee  for  Moses.  A  credit(»r  may  sue 
on  an  administration  bond  given  to  the  ordinary,  Ardi- 
Insh€p  of  Cakterbury  v.  Home  {u) ;  but  that  is  under  the 
aul^KMrity  of  the  statute  33  &  23  Car.  2,  c.  10,  which  re- 
quires a  bond  to  be  given  in  order  to  protect  the  interests 
of  creditors  and  next  of  kin.  So  with  regard  to  bail 
bonds ;  one  of  the  objects  <rf  the  stat.  28  Hen.  6,  c.  9,  was 
to  secure  the  appearuice  of  the  defendant,  in  order  to  pre- 
Tent  the  plaintiff  from  being  delayed  in  his  suit:  it  was 
not,  however,  until  the  passing  of  the  4  Anne,  c.  16,  s.  90, 
which  made  bail  bonds  assignable,  that  the  plaintiff  had 
the  fidl  benefit  of  the  bond.  [Parke,  B. — The  party  had 
an  equity  to  sue  in  the  name  of  the  sheriff,  without  any 
assignment.]  This  is  not  a  bond  which  the  original  plain- 
tiff had  any  equity  to  sue  upon,  inasmuch  as  he  had,  at 
common  law,  an  effectual  remedy  by  attachment.  There 
is  no  statute  which  requires  the  obligee  to  take  such  a 
bond  for  the  security  of  third  parties :  and  having  himself 
suffered  no  substantial  injury,  he  is  entitled  to  nominal 
damages  only.  It  is  not  like  the  case  of  a  sheriff,  who  is 
answerable  for  the  acts  and  defaults  of  his  subordinate 

(a)  Cowp.  140. 
I  I  2 
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Exch.  of  Pleat,  officers,  and  therefore  entitled  to  claim  an  indemnity  from 
'  ^    them :  the  plaintiff  is  no  ministerial  officer,  but  one  of  the 
Lam^        judges  of  the  Court. 

V. 

Vice. 

Lord  Abingeb,  C.  B. — ^The  plaintiff  clearly  was  a  trus- 
tee for  Moses ;  he  might  sue  on  the  bond  in  the  plaintiff's 
name,  or  the  plantiff  might  sue  for  the  benefit  of  Moses. 
Nothing  is  more  common  than  for  a  cestui  que  trust  to  sue 
on  a  bond  in  the  name  of  his  trustee.  If  the  defendant 
had  pleaded  the  bankruptcy  of  the  plaintiff,  it  would  have 
been  a  good  replication  that  he  was  suing  merely  as 
trustee. 

Pabke,  B. — The  object  of  this  bond  is  not  merely  to 
indemnify  the  obligee  from  actual  damage  to  himself:  ac- 
cording to  the  practice  of  the  Palace  Court,  the  Knight 
Marshal  takes  such  a  bond,  as  a  trustee  for  the  suitors 
who  may  really  be  injured  by  the  breach  of  its  conditions. 
With  respect  to  bail  bonds,  even  before  the  statute  of 
Anne,  there  was  an  equitable  right  in  the  party  to  compel 
the  sheriff  to  allow  him  to  sue  upon  the  bond  in  his,  the 
sheriff's,  name ;  in  such  case  the  sheriff  would  surely  be 
entitled  to  recover,  for  the  benefit  of  the  party,  the  full 
amount  of  damage  sustained.  The  very  form  of  this  bond 
clearly  indicates  that  the  plaintiff  has  taken  it  as  a  trustee, 
for  the  benefit  of  third  parties. 

Aldebson,  B.,  and  Bolfe,  B.  concurred. 

Bule  refused. 
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Exeh.  of  Pleas, 

Brooke  v,  Mitchell.  1840. 

1  HIS  was  an  action  of  trespass.    After  the  issuing  of  the  Where  an  order 
writ,  and  before  declaration,  by  a  judge^s  order,  dated  27th  qui7erthartk^" 
May,  1839,  it  was  ordered  that  all  matters  in  diflTerence  in  *houid'^*« 
the  cause  should  be  referred  to  two  arbitrators,  "  so  that  and  publish 
they  should  make  and  publish  their  award  in  writing,  ready  writing,  ready 
to  be  delivered  to  the  parties  in  difference,  or  such  of  them  loofepartiestor 
as  should  require  the  same,  on  or  before  the  1st  day  of  8«chofthemas 

*  ^  ^  •'  should  require 

June  then  next ;  and  in  case  the  said  arbitrators  should  the  same,  on  or 
differ  respecting  the  matters  thereby  referred,  then  that  day:— fleW, 
they  should  be  at  liberty,  by  a  memorandum  in  writing  to  J^^  !!**u^ish- 
be  indorsed  thereon,  to  appoint  an  umpire  between  them  cd" and  "ready 

,       \  /       ^  ,  ,  .,  .        tobedelWered," 

m  the  matters  thereby  referred,  so  that  the  said  umpire  within  the 
should  make  and  publish  his  umpirage  in  writing,  ready  to  "derl*when*it* 
be  delivered  to  the  said  parties,  or  such  of  them  as  should  w"  executed 

^  '  by  the  arbitra- 

require  the  same,  on  or  before  the  13th  day  of  July  next."  tor  in  the  pre- 

The  arbitrators  differed,  and  appointed  an  umpire,  who,  on  tested  by  wit- " 

the  11th  July,  1839,  made  and  executed  his  award,  in  the  "h^!  u'couid 

presence  of  and  attested  by  two  witnesses,  to  whom  it  was  "<>*  be  set  aside, 

...  although  the 

fully  made  known  and  declared  at  the  time  of  its  execution,  plaintiff  died  on 
On  the  afternoon  of  the  12th,  the  attomies  of  both  parties  day.  anTbefore 
received  a  letter  from  the  umpire,  stating  that  he  was  about  ^^  ^^  notice 
to  declare  his  award,  and  desiring  them  to  attend  at  his  was  ready. 
ofBce  at  half-past  five  o'clock  on  that  evening.  They  accord- 
ingly did  so,  when  he  read  over  to  them  and  declared  his 
award,  and  delivered  it  to  the  plaintiff's  attorney.      At 
ten  o'clock,  a.  m.,  on  the  same  day,  the  plaintiff  died. 

In  Michaelmas  Term,  Hoggins  obtained  a  rule  to  shew 
cause  why  the  award  should  not  be  set  aside,  on  the 
ground  that  it  was  not  made  and  published  in  the  lifetime 
of  the  plaintiff. 

W.  H,  Watson  and  Fortescue  shewed  cause. — This  award 
was  *'  made  and  published,"  within  the  meaning  of  those 
words  in  the  submission,  when  it  was  signed  by  the  um- 
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Exch.  of  Piioif  pire,  and  the  execution  of  it  attested,  and  it  thereby  be- 
came his  complete  act.  The  term  ''publish''  does  not 
import  the  giving  of  notice  to  the  parties;  the  subntisaion 
is  satisfied  by  the  instrument's  being  complete,  and  ready 
for  delivery  if  required.  It  is  analogous  to  the  case  of  a 
will  made  under  a  power  requiring  it  to  be  signed  and 
published  in  the  presence  of  and  attested  by  witnesses,  in 
which  case  a  delivery  of  the  will  in  the  presence  of  the  wit- 
nesses is  equivalent  to  a  publication  of  it :  Curteis  v.  Ken- 
rick  (a) :  that  being,  as  Parke,  B.,  there  says,  ''  something 
whereby  the  party  acknowledges  that  the  instrument  is 
a  complete  act,  containing  his  final  mind;  that  it  is  no 
longer  ambulatory."  But  further,  it  may  be  doubted 
whether  notice  is  necessary  at  all  in  the  case  of  an  award. 
In  declaring  upon  an  award,  it  is  unnecessary  to  aver  that 
the  drfendant  had  notice  of  the  award,  unless  the  submis- 
sion provides  that  notice  shall  be  given :  2  Saund.  62  a, 
n.  (4) ;  Jua^on  v.  ThomhiU  (4).  In  ChUd  v.  Horden  (c), 
it  is  said,  ''  If  a  man  be  bound  to  perform  the  order  of 
J.  S.,  no  notice  is  to  be  given  of  this,  unless  there  be  a 
special  provision  for  notice  to  be  given,  but  he,  at  his  peril, 
being  bound  to  take  notice  of  this,  because  he  hath  under- 
taken upon  himself  to  perform  it ;  and  where  such  an  un- 
dertaker is  to  do  and  perform  a  thing,  he  is  to  do  and 
perform  the  same  according  to  his  undertaking,  without 
any  notice  to  him  given  thereof."  IParke,  B. — ^The  ques- 
tion turns  entirely  on  the  meaning  to  be  given  to  the  word 
"  publish/'  It  is  only  when  the  act  to  be  done  is  within 
the  knowledge  of  one  party  only,  that  it  is  necessary  to 
give  notice  {d).']  The  only  argument  that  can  be  raised  on 
the  other  side  is  derived  from  the  words  of  the  stat.  9  & 
10  Will.  8,  c.  15,  s.  2,  which  limits  the  time  for  applying  to 
set  aside  an  award  to  the  last  day  of  the  next  term  after  its 

(a)  3  M.  &  W.461.  (d)  See  Fyse  v.  Wakefield,  an- 

(6)  Cro.  Car.  132.  te,  442. 

-  (c)  2  Bulstr.  143. 
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bemg  "  made  and  publislied  to  the  parties"  [Alderson,  B. —  Sxeh,  of  PUtu, 
That  is  quite  reasonable ;  because  otherwise  the  time  might 
elapse  within  which  the  award  is  to  be  set  aside^  without 
its  ever  having  come  to  the  knowledge  of  the  party.]  The 
cases  decided  with  reference  to  that  clause  of  the  statute — 
Musselbrook  V.  Dunkin  (a),  M' Arthur  v.  Campbell (b) — de- 
pend entirely  on  those  words :  but  here  all  that  is  required 
is^  that  the  authority  of  the  arbitrator  should  be  finally 
exercised^  and  the  award  is  perfect  and  complete  upon  its 
execution.  The  other  side  must  contend  that  there  is  no 
award  at  all  until  notice. 

Hoffffins,  contra. — ^No  award  was  "  made  and  published^ 
ready  to  be  delivered  to  the  parties/'  until  the  time  when 
the  parties,  in  pursuance  of  the  letter  of  the  umpire,  at- 
tended to  receive  it  from  him.  Muaselbrook  v.  Dunkin 
decides  that  an  award  is  ''  published  to  the  parties,''  only 
when  they  have  notice  that  it  is  ready  for  delivery  on  pay- 
ment of  the  arbitrator's  charges :  and  M* Arthur  v.  Camp* 
bell  only  establishes  that  the  same  rule  is  applicable, 
although  the  charges  be  unreasonable.  Now  the  terms  of 
this  submission  amount  to  the  same  thing ;  because  not 
only  must  there  be  a  publication  of  the  award,  but  it  must 
be  ready  to  be  delivered.  The  umpire  first  exercises  his 
own  mind,  and  makes  the  award;  and  even  supposing  he 
communicated  it  to  the  witnesses,  that  does  not  satisfy  the 
submission :  he  might  still  keep  it,  and  refuse  to  deliver 
it  to  the  parties.  [Parke,  B. — It  was  ready  to  be  delivered 
to  the  parties  if  they  had  required  it.  After  execution  in 
the  presence  of  two  attesting  witnesses,  it  was  a  complete 
act  so  far  as  the  umpire  was  concerned :  he  could  not  have 
altered  it.]      There  is  no  case  which  says  that  an  arbitra- 


(a)  9  Bing.  605  ;  2  M.  &  Scott,  (6)  5  B.  &  AdoL  518 ;  2  Nev.  & 

740.  M.  444. 
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Exeh.  of  PUas,  tor,  before  notice^  cannot  cancel  the  award,  and  make  an- 
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other.  Blondell  v.  Brettargh  (a)  is  an  authority  in  favour  of 
the  defendant.  Here  the  award  is  not  to  be  receivedhy  the 
party  until  the  time  mentioned  in  the  umpire^s  letter.  [-4f- 
derson^B. — He  only  mentions  a  convenient  time  for  them  to 
come ;  would  he  not  have  delivered  it  if  the  party  entitled 
to  it  had  applied  sooner?]  In  Wilson  v.  Wilson  (b),  where^ 
in  debt  on  bond  conditioned  for  the  performance  of  an 
award,  to  be  made  in  writing  ready  to  be  delivered  to  the 
parties  in  difference,  or  such  of  them  as  should  require  the 
same,  on  or  before  such  a  day,  the  defendant  pleaded,  that 
the  arbitrators  did  make  their  award  on  the  day  limited  in 
the  condition,  and  that  he  on  that  day  required  them  to 
deliver  the  award  to  him,  but  they  neglected  and  refused 
so  to  do ;  and  issue  being  joined  thereon,  it  appeared  in 
evidence  that  the  arbitrators  had  made  their  award  on  the 
day,  but,  because  it  was  not  stamped,  refused  to  deliver 
it  to  the  defendant  at  his  request;  the  jury,  imder  the 
direction  of  Eyre,  C.  J.,  found  that  the  arbitrators  had 
not  complied  with  the  condition  of  the  bond,  and  gave  a 
verdict  for  the  defendant,  which  was  acquiesced  in  by  the 
plaintiff.  The  words  of  the  submission  in  the  present 
case  bring  it  within  the  principle  established  by  Mussel^ 
brook  V.  Dunkin. 

Parke,  B. — I  am  of  opinion  that  this  award  was  su£Gl- 
ciently  published,  for  the  purpose  of  making  it  valid,  in 
the  lifetime  of  the  plaintiff.  For  that  purpose  it  is  only 
necessary  that  the  act  should  be  complete,  so  far  as  the 
arbitrator  is  concerned;  that  he  should  have  done  some 
act  whereby  he  becomes  functus  officio,  and  has  declared 
his  final  mind.  That  is  the  rule  to  be  collected  from  the 
cases  of  Broum  v.  Vawser{c),  and  Henfree  v.  Bromley  {d); 

(fl)  7  Ves.  232.  {h)  2  Saund.  327  c,  n.  (3), 

(c)  4  East,  584.  \d)  6  East,  309. 
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and  that  is  the  meaning  of  the  term  '^  publication/^  Here  Eteh.  of  PUai^ 
the  instrument  was  complete  as  an  awards  and  the 
umpire  could  make  no  alteration  in  it^  after  the  exe- 
cution of  it ;  he  was  then  functus  officio^  having  de- 
clared his  final  mind.  As  to  the  time  of  moving  to 
set  an  award  aside^  it  is  quite  reasonable  that  the  party 
should  have  two  terms  £rom  the  time  of  notice;  and 
I  quite  agree  with  the  cases  which  have  so  laid  it 
down,  by  analogy  to  the  terms  of  the  statute  of  Will.  3, 
"  published  to  the  parties  -/'  but  that  does  not  afiect  the 
question  whether  the  award  is  a  complete  instrument. 
BUmdeU  v.  Bretiargh  was  quite  a  different  case  &om  the 
present,  and  is  no  authority  either  way;  for  there,  in 
fact,  no  award  had  been  made  before  the  death  of  the 
party;  all  that  the  arbitrators  had  done  was  to  agree 
upon  the  minutes  of  an  intended  award.  Musselbrook 
V.  Dunkin  was  the  case  of  an  application  to  the  Court  to  set 
aside  the  award,  and  the  only  question  there  being  whe- 
ther the  motion  was  in  time,  the  Court  say  that  at  all  events 
an  award  is  to  be  considered  as  published,  when  the 
parties  have  notice  that  it  is  ready  for  delivery  on  pay- 
ment of  the  reasonable  charges.  But  that  case  is  im- 
properly applied,  when  it  is  said  to  lay  down  the  princi- 
ple that  the  award  is  not  complete  until  it  is  so  published. 
In  M'Arthur  v.  Campbell,  the  Court  of  King^s  Bench 
thought  that  the  instrument  was  published,  for  the  same 
purpose,  when  the  arbitrator  gave  notice  that  it  might 
be  had  on  payment  of  his  charges,  whether  reasonable  or 
not.  I  think  that  was  a  correct  determination ;  but  the 
Court  of  Common  Pleas  were  also  quite  right  in  saying, 
that,  at  aU  events,  the  time  had  elapsed  in  the  former  case. 

Alderson,  B. — ^The  only  difference  between  the  cases  of 
Musselbrook  v.  Dunkin  and  M' Arthur  v.  Campbell,  is,  that 
the  Court  of  Common  Pleas  thought  there  was  no  suffi- 
cient notice,  until  there  was  such  notice,  that  upon  pay- 
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Mtek.  of  FfM^  ment  of  the  rtn^fmabU  charges^  the  party  had  then  know* 
^  ^^  *  .  ledge  of  the  award:  the  Court  of  Eang's  Bench  held, 
BaooEB  that  even  an  exorbUani  fee  must  be  first  paid,  and  the 
liiTCBBLL.  parties  must  trust  to  the  Court  to  deal  with  the  arbitra-^ 
tor.  The  latter  is  perhaps  the  more  correct  rule,  because 
it  leads  to  less  dispute  afterwards,  whereas  the  former 
would  make  the  time  for  moving  to  set  aside  the  award 
depend  upon  the  variable  time  when  the  Master  might 
make  his  report  as  to  the  reasonableness  of  the  chaises. 
But  aU  that  is  laid  down  in  Musselbrook  v.  DunUn  is,  that 
that  motion  was  too  late  when  two  terms  had  elapsed 
after  the  Master's  report.  I  apprehend  that  the  mean- 
ing of  the  publication,  in  the  rule  which  regulates  the 
time  for  an  application  to  set  aside  an  award,  is  not  the 
publication  of  the  award  itself,  but,  by  analogy  to  the 
statute,  publication  to  the  parties,  u  e.  when  they  have 
notice  of  its  contents,  and  are  therrfore  in  a  situation  to 
move  to  set  it  aside.  But  on  the  terms  of  this  submission, 
the  award  is  made  and  published,  when  the  arbitrator,  by 
some  act,  has  expressed  his  final  determination  on  the  mat- 
ters referred  to  him. 

Gurnet,  B. — ^After  the  execution  of  the  award,  and  its 
having  been  read  over  to  the  witnesses,  there  was  as  com- 
plete a  publication  of  it  as  could  be;  the  umpire  could 
not  afterwards  revoke  or  alter  it;  and  it  was  then  ready 

to  be  delivered. 

Rule  discharged  with  costs. 


K.NILL  V.  StOCKDALE. 

The  Court  set  X  HIS  was  an  action  by  indorsee  against  acceptor  of  a 
"it";  demJr"  bill  of  exchange.    The  declaration  stated  that  S.  J.  and 

rer  to  a  count 

on  a  bill  of  exchange  by  indonee  against  acceptor,  on  the  ground  that  (after  stating  that  J.  &  C. 
made  the  bill)  it  sUted  it  to  be  payable  to  the  draweri  order,  not  then  naming  them :  and  they 
refused  to  let  in  the  defendant  to  plead  a  plea  which,  as  he  alleged,  shewed  that  the  bill  was 
without  coniideration. 
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J.  C.J  on  the  24th  of  September^  1S39,  made  their  bill  of  £««*.  of  PUat, 
exchfuoge  in  writings  directed  to  the  defendant,  and  thereby 
required  the  defendant  to  pay  to  the  drawers^  otdet 
101/.  is.  6d.,  for  value  received.  It  then  alleged,  in  the 
nanal  terms,  the  acceptance  by  the  defendant,  the  in- 
dorsement by  the  drawers  to  the  plaintiff,  and  the  non- 
payment. 

The  defendant  demurred  specially  to  the  count,  on  the 
ground  that  the  defendant  was  required  to  pay  to  the 
drawers*  order,  yet  the  count  did  not  state  the  drawers' 
names ;  and  that  in  this  respect  it  was  in  an  unusual  form, 
and  not  conformable  to  the  precedents. 

A  rule  having  been  obtained  to  set  aside  the  demurrer 
as  frivolous, 

Gwmey  shewed  cause,  and  produced  an  affidavit  of  the 
defendant,  stating,  that  the  goods  for  which  the  bill  was 
given  were  bought  by  the  defendant  of  S.  J.  and  J.  C,  as 
brokers  and  agents  of  H.  &  Co.,  and  that  he  the  defend- 
ant was  not  to  be  called  upon  for  payment  of  the  price 
of  the  goods,  until  after  account  sales  had  been  furnished 
by  H.  &  Co.  of  the  sale  of  the  goods ;  and  on  the  defendant 
accepting  the  bill  at  the  request  of  S.  J.  and  J.  C,  the  bill  was 
to  be  renewed  from  time  to  time  until  the  goods  were  sold 
and  account  sales  rendered ;  that  the  bill  was  indorsed  to 
the  plaintiff  without  consideration  or  value;  and  that  the 
goods  had  not,  to  the  knowledge  of  the  defendant,  been  sold, 
nor  had  account  sales  been  rendered. — Gtimey  contended, 
first,  that  the  declaration  was  in  form  contrary  to  the  pre- 
cedents, and  the  demurrer  could  not  be  said  to  be  frivolous. 
\Parke^  B. — ^The  declaration  is  quite  certain  enough;  it 
states  that  J.  &  C.  made,  that  is,  drew,  the  bill,  and  that  it 
was  made  payable  to  the  drawers',  that  is,  their  own,  order. 
The  rule  must  be  absolute.]  He  then  applied  to  be  let  in 
to  plead  de  novo,  upon  the  grounds  stated  in  the  affidavit, 
which  shewed  there  was  no  consideration  for  the  bill. 
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Exeh.  of  PhtUf  [Parke,  B. — ^The  affidavit  states  a  parol  agreement  for 
'  ^     altering  the  term  of  the  bill  as  it  appears  on  the  face  of  it: 
Knill        it  has  been  expressly  decided  that  such  an  agreement  can- 
Stockdale.     not  be  given  in  evidence  to  vary  the  contract  expressed  in 
the  bill :  Moseley  v.  Hanford{a).    At  all  events,  you  ought 
to  have  taken  your  stand  before^  and  pleaded  to  the  decla- 
ration.] 

Per  Cubiam, 

Rule  absolute. 


(«)  10  B.  &  C.  729. 


Ebdt  v.  Martin. 

A  writorca.8a.,  xN  this  case  the  defendant  had  been  arrested  upon  a  writ 

passing  of  the  ^  of  capias  ad  satisfaciendum,  tested  in  November,   1839, 

lio,Ut'bcfore  (*^*®^  ^^®  passing  of  the  stat.  1  &  2  Vict.  c.  110,  but  before 

the  promuiga-  the  issuing   of  the  new  forms  of  writs  &amed  by  the 

tions  by  the 

Judges  of  the  Judgcs  uudcr  that  statute),  which,  after  commanding  the 

on?*T.,3Vict.,  sheriff,  in  the  usual  form,  to  take  the  defendant,  &c.,  to 

sheriff  to  tok?*  satisfy  the  plaintiff  the  debt  and  costs,  proceeded  thus — 

the  defendant  to  ^*  together  With  interest  upon  the  said  two  several  sums  of 

satisfy  the  debt  ^    ^                  «  ioj                  .                            /»          .i      r^n  i 

and  costs,  toge-  money,  at  the  rate  of  J&4  per  cent,  per  annum,  from  the  28th 

«fItThl\iteTf  ^y  of  November,  in  the  year  of  our  Lord  1839,  on  which 

£4  per  cent.,  ^^y  the  judgment  aforesaid  was  entered  up,  and  have  that 

and  to  have  that  .                   . 

money,  with  moneys  with  such  interest  as  aforesaid,  before  us  at  West- 

before  the*^  '  miustcr,  immediately  after  the  execution  hereof,  to  be  ren- 

toTiu *h'  ^^  ^^^^^  *^  *^®  ®^^  •^-  ^^^Y>  for  his  damages  and  interest  as 

things  as  by  the  aforcsaid,  and  that  you  do  all  such  things  as,  by  the  sta- 

statute  ofl&2  i-i                   ,                 -                   o^.r 

Vict,  he  was  au-  tutc  passed  m  the  second  year  of  our  reign,  you  are  autho- 

quired  to*do  in"  ^izcd  and  required  to  do  in  this  behalf. '^ 

that  behalf:— 

Held,  that  the 

party  might  alter  the  writ,  conformably  to  the  additional  remedies  given  by  the  statute,  although 

no  new  form  had  yet  been  promulgated  by  the  Judges:  and  that  the  above  form  of  writ  was  good. 
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W.  H.  Watson  moved  to  set  aside  the  writ,  and  discharge  ExeK  of  puat, 

.1840. 


the  defendant  out  of  custody,  on  the  ground  of  irregularity. 
This  writ  neither  follows  the  old  pretcedents, .  nor  the  new  e»dy 
form  promulgated  by  the  Judges,  which,  however,  did  not  Maktxn. 
come  into  operation  until  the  first  day  of  the  present 
term.  {Parke,  B.— The  17th  section  of  the  1  &  2  Vict. 
c.  110,  enacts,  that  every  judgment  debt  shall  carry  inter- 
est at  the  rate  of  £4  per  cent,  per  annum,  from  the  time 
of  entering  up  judgment :  and  as  the  statute  gives  the 
additional  right  to  interest,  what  objection  can  there  be  to 
the  writ  being  altered  accordingly?  The  Judges  are  em- 
powered by  the  statute  to  frame  new  forms  of  writs,  and 
when  they  are  promulgated  they  must  be  followed:  but  in 
the  meantime,  why  should  not  the  plaintiff  have  the  bene- 
fit of  the  statute,  making  the  necessary  alteration  in  the 
writ  ?  There  is  nothing  in  the  statute  to  compel  the  use 
of  the  old  form,  until  the  new  writs  are  framed :  the  20th 
section  enacts,  ''that  such  new  or  altered  writs  shall  be 
sued  out  of  the  Courts  of  law,  &c.,  as  may  by  such  Courts 
be  deemed  necessary  or  expedient  for  giving  effect  to  the 
provision  of  the  act,  and  in  such  forms  as  the  Judges  of 
such  Courts  respectively  shall  from  time  to  time  think  fit 
to  order."  But  for  that  provision,  parties  would  not  be 
bound  by  the  forms  issued  by  the  Judges,  but  might 
adapt  the  writ  to  the  present  state  of  the  law.]  The  sta- 
tute undoubtedly  enacts,  that  every  judgment  debt  shall 
carry  interest,  yet  the  sheriff  cannot  levy  it  under  a  writ 
of  ca.  sa.  [Aldersouj  B. — ^The  form  of  the  writ  is  in 
accordance  with  the  present  practice.]  Under  a  writ  of 
ca.  sa.  it  is  the  duty  of  the  sheriff  not  to  take  the  money; 
it  is  an  esciqpe  if  he  does.  [Parke,  B. — ^The  effect  of  the 
writ  is  to  keep  the  defendant  in  custody  until  he  pays  the 
debt  and  the  interest  also.]  This  writ  also  requires  the 
sheriff  to  do  aU  such  things  as  by  the  statute  he  is  required 
the  new  form  contains  no  such  words  as  those. 
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Exeh.  vf  PfM**  Pabke^  B. — ^I  un  of  opinion  that  no  role  ought  to  be 
granted.  The  legislature  having  given  a  more  extensive 
lemedy  on  executions^  the  plaintiff  iras  at  liberty  to  alt^ 
his  writ  acccnrdingly^  although  the  Judges  had  not  pro* 
mulgated  any  new  form  of  writ  for  that  purpose.  Indeed, 
I  am  disposed  to  think  that  the  rule  of  Hilary  Trarm, 
S  Yict.j  was  itself  sufficient  to  authorize  him  to  make  the 
necessary  alteration, 

Aldskson,  S^  concurred. 

Kule  refosed. 


MoBTiMOEs  r.  Weight. 

The  moral  obii-  JJeBT  for  board  and  lodging  famished  to  the  infant  son 

Stberirunder  of  the  defendant,  and  for  nursing,  attendance,  and  neces- 

hU  chUd^im-  varies  supplied  ^to  him  during  sickness,  with  counts  for 

poses  on  him  no  monev  paid  and  on  an  account  stated.    Plea,  nunquam  in- 

liability  to  pay  .  .  ^   . 

the  debts  incur-  debitatus.  At  the  trial  before  i7o(/e,  B.,  at  the  Middlesex 
rnd^he^ilTnot  w  Sittings  in  Hilary  Term,  it  appeared  that  the  defendant's 
liable,  unless  he  g^jj^  .^j^q  ^^s  between  nineteen*  and  twenty  years  of  age^ 
child  authority  lodged  witb  the  plaintiff  from  May,  1837,  to  September, 

to  incur  them,     -«^w^       ,  ,  -  -n        .•«       <■     ^      • 

or  has  contract-  1839,  wheu  he  Came  of  age.  Eor  the  last  six  or  seven 
*^Thc*Sfend?'  Dcionths  of  that  time  he  was  too  ill  to  follow  his  usual  occu- 
ant's  son,  an      patiou,  and  was  suppHed  with  necessaries  and  attendance 

infant  of  20         r  9  rr 

years  of  age,  by  the  pluntiff,  without  making  any  payment  for  them, 
lome  time  whh  He  had  previously  earned  £1  a  week,  and  had  from  time 
duriSg  a  pfrt  of  ^  *^®  P^^  ^^  ^^  ^  *^®  plaintiff,  l^o  proof  was  given 
which  he  had     of  any  orders  from,  or  request  by,  the  defendant  to  the 

earned  wages^ 
and  paid  for  his 

board,  &c.  He  afterwmrds  fell  illy  and  was  unable  to  pay  for  the  necessaries  with  which  the 
plaintiff  continued  to  supply  him.  The  plaintiff  applied  to  his  father  for  money,  who  wrote  in 
answer,  that  he  could  not  advance  any  at  that  time,  but  his  son  would  come  Into  possession  of 
money  in  the  following  mimtl^  when  he  would  be  21,  and  would  then  be  «ble  to  pay  what 
he  owed  the  plaintiff  himself:— He/cl,  that  this  letter  was  no  admission  of  a  liability  in  the 
lather. 
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pluntiff  to  supply  his  son  with  anytliing :  but  the  follow^  E»au  rf  Pk^ts, 
ing  letter  fiom  him  to  the  plaintiff  wms  relied  on  as  an  ad- 
mission of  his  liability : — 

"  Yoxford,  August  9,  1839. 
"Mrs.  Mortimore, — I  am  sorry  to  hear  Joseph  is  in 
such  a  bad  state  of  health.  You  have  wrote  to  me  for 
money^  but  I  cannot  advance  any  at  this  time,  being  so 
near  harvest  that  the  farmers  want  all  they  have  to  pay 
their  men;  but  Joseph  will  come  in  possession  of  upwards 
of  £80  on  September  the  6th,  1839,  being  21  years  old 
that  day,  and  then  he  can  pay  you  what  he  owes  you 
himself. — ^Yours  respectfully, 

"William  Weight.*' 

It  was  contended  for  the  defendant,  that  there  was  no 
evidence  to  go  to  the  jury  of  any  contract  by  which  the 
defendant  was  bound  to  pay  the  debts  in  question,  and 
that  the  plaintiff  ought  to  be  nonsuited.  The  learned 
Judge  inclined  to  that  opinion,  but  on  the  authority  of 
Blackburn  v.  Mackey  (a),  which  was  cited  for  the  plaintiff, 
he  declined  to  nonsuit.  The  plaintiff's  letter,  to  which 
the  above  was  an  answer,  was  then  put  in  as  a  part  of  the 
defendant's  case : — 

"  Great  Ormond  Yard,  August  6th^  1886. 
''  Sir — ^I  am  extremely  sorry  to  be  obKged  to  trouble 
you  in  this  manner;  but  ever  since  the  first  night  your 
eon  Joseph  came  to  London,  I  have  had  him  lodging  in 
my  house :  I  have  acted  to  him  in  every  respect  the  same 
as  a  modier,  and  for  the  last  six  months  he  has  not  been 
able  to  pay  me  one  penny,  and  during  his  illness  I 
boarded  and  attended  to  him;  that  he  now  owes  me 
10/.  13«.  9(f.,  and  part  of  it  lent  money:  and  I  am  so 
much  distressed  by  losing  so  much  by  others^  that  has 

(«)  IC&P.I. 
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Exeh.  of  PieoM,  compelled  me  to  write  to  jou,  which  Joseph's  cousin  can 
1840.  ^  vouch  for,  as  he  is  well  acquainted  with  the  parties.  Sir, 
if  you  will  be  so  kind  as  to  advance  me  the  money,  or  a 
part  of  it,  you  will  certainly  do  an  act  of  charity,  for  I  am 
in  the  greatest  want  of  it.  If  you  can  persuade  your  son 
to  come  home,  I  think  he  might  soon  be  better,  otherwise 
I  think  he  will  soon  go  into  a  decline,  for  he  looks  very  ill. 
Sir,  if  you  will  please  to  send  me  an  answer  as  soon  as 
possible,  you  will  much  oblige  your  humble  servant, 

"Elizabeth  Moetimoee/' 

The  learned  Judge  directed  the  jury,  that  before  they 
could  find  for  the  plaintiff,  they  must  be  satisfied  that 
the  defendant,  by  his  letter,  meant  to  admit  an  original 
liability  on  his  part  to  pay  his  son's  debts.  The  jury, 
however,  found  for  the  plaintiff,  damages  13/.  6^.,  the 
learned  Judge  reserving  leave  to  the  defendant  to  move  to 
enter  a  nonsuit.  In  Hilary  Term,  Knowles  obtained  a 
rule  accordingly,  or  for  a  new  trial,  against  which 

Lee  and  Horry  now  shewed  cause. — ^The  letter  of  the 
defendant  was  sufficient  evidence  of  liability  to  go  to  the 
jury,  and  the  learned  Judge  was  right  in  refusing  to  non- 
suit. The  case  o{  Blackburn  v.  Mackey,  which  was  cited  at 
the  trial,  is  directly  in  point.  There,  a  letter  written  by 
the  father  of  a  young  man  under  twenty-one,  who  had 
been  supplied  with  clothes  by  a  tailor,  certainly  not  con- 
taining terms  any  stronger  in  acknowledgment  of  a  liability 
than  this,  was  held  by  Lord  Tenterden  to  be  evidence  for 
the  jury,  to  say  whether  it  admitted  an  original  liability. 
The  fair  inference  from  the  defendant's  letter  was,  that  if 
he  had  been  in  funds,  he  would  have  paid  the  plaintiff. 
[Lord  Abinger,  C.  B. — In  the  case  cited,  there  was  an 
express  promise  to  pay  the  first  bill,  if  sent.]  Although 
it  was  clear  no  contract  existed  on  his  part  before. 
[Parke,  B. — The  words  were  equivocal;  it  might  be 
either  that  he  was  willing  to  pay  as  a  favour,  or  that 
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lie  made  no  objection  in  fact  or  in  law  to  his  liability  on  £*ch.  of  PUas, 
the  first  bill.]  But  further,  here  the  son  continued  after-  vjf^ 
wards  to  board  with  the  plaintiff;  and  after  notice  to 
the  father  of  the  son's  illness,  and  that  necessaries  were 
being  supplied  to  him,  he  ought  to  have  directly  repudiated 
any  liability,  otherwise  he  is  bound  to  pay  for  them.  In 
Nichole  v.  Allen  (a),  which  was  an  action  for  board  and 
lodging  furnished  to  an  illegitimate  child  of  the  defendant, 
it  was  proved  that  he  knew  of  her  being  with  the  plaintiff, 
and  had  formerly  allowed  £12  a  year  for  her  support;  and 
Lord  Tenierden  there  said — '^  Leaving  out  of  the  case  all 
about  the  allowance,  it  stands  thus :  he  knows  where  she 
is,  and  allows  her  to  remain  there:''  and  again — ''There 
is  not  only  a  moral  but  a  legal  obligation  on  the  defendant 
to  maintain  his  child;  he  knows  where  she  is,  and  he  ex- 
presses no  dissent,  and  does  not  take  her  away.  There  is 
a  legal  obUgation  made  out,  if  it  is  shewn  that  she  is 
maintained  in  the  plaintiff's  house,  and  he  knows  it ;  and 
it  then  lies  on  the  defendant  to  shew  that  she  is  there 
against  his  consent,  or  that  he  has  refiised  to  maintain  her 
any  longer  at  his  expense.''  [Lord  Abinffer,  C.  B. — That 
is  only  a  nisi  prius  decision,  and  I  cannot  assent  to  any 
such  doctrine.]  Law  v.  Wilkin  {b)  was  a  dedsion  in  banc. 
There  a  boy  at  school  had  been  supplied  with  clothes  by 
the  plaintiff,  had  taken  them  home  at  the  holidays,  and 
brought  them  back  to  school ;  and  it  was  held,  (overruling 
the  opinion  of  Parke,  J.,  who  had  nonsuited  at  the  trial), 
that  these  facts  were  evidence  to  go  to  the  jury  of  an 
implied  authority  from  the  father  to  furnish  the  clothes. 
[Lord  Abinffer,  C.  B. — If  that  be  so,  I  am  sorry  for  it :  I 
cannot  concur  in  the  decision.  Parke,  B. — But  for  that 
decision,  I  certainly  should  have  thought  there  was  no 
single  fact  in  that  case  to  shew  the  authority  of  the  father, 

(o)  3  C.  &  P.  36.  (6)  6  Ad.  &  E.  718 ;  1  N.  &  P.  697. 

VOL.  yi.  K  K  M.  W. 
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Exeh*  of  Piem$,  \mt  onlj  mere  conjecture.]     Here  the  defendanfa  letter 
^^\,  ^     raises  an  inference  that  the  previous  payments  by  the  son 
were  payments  by  the  father  through  the  instrumental- 
ity of  the  son. 

Then,  as  to  the  question  of  a  new  trial,  the  two  letters 
taken  together,  with  the  fact  of  the  defendant's  allowing 
his  son  to  remain  with  the  plaintiff,  after  her  request  that 
he  would  take  him  home  on  the  ground  of  his  ill  health, 
were  sufficient  evidence  fipom  which  the  jury  might  rea- 
sonably infer  that  he  authorized  his  continuing  there  at 
his  charge. 

Knowles,  contril,  was  stopped  by  the  Court. 

Lord  Abinoer,  C.  B. — ^I  am  clearly  of  opinion  that 
'  there  was  no  evidence  for  the  jury  in  this  case,  and  that 
the  plaintiff  ought  to  have  been  nonsuited.  The  learned 
Judge  was  anxious,  as  Judges  have  always  been  in  mo- 
dern times,  not  to  withdraw  any  scintilla  of  evidence 
from  the  jury ;  but  he  now  agrees  with  the  rest  of  the 
C!ourt,  that  there  ought  to  have  been  a  nonsuit.  In  the 
present  instance,  I  am  the  more  desirous  to  make  the  rule 
absolute  to  that  extent,  in  order  that  there  may  be  no 
uncertainty  as  to  the  law  upon  this  subject.  In  point  of 
law,  a  father  who  gives  no  authority,  and  enters  into 
no  contract,  is  no  more  liable  for  goods  supplied  to 
his  son,  than  a  brother,  or  an  uncle,  or  a  mere  stranger 
would  be.  From  the  moral  obligation  a  parent  is  un- 
der to  provide  for  his  children,  a  jury  are,  not  unnatu- 
rally, disposed  to  infer  against  him  an  admission  of  a 
liability  in  respect  of  claims  upon  his  son,  on  grounds 
which  warrant  no  such  inference  in  poLut  of  law.  In 
the  present  case,  it  is  not  pretended  that  there  is  any 
evidence  whatever  to  charge  the  defendant,  independently 
of  the  letter  written  by  him,  which  is  relied  on  for  that 
purpose:  but  the  interpretation  which  is  sought  to  be 
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put  upon  that  letter  is  in  no  respect  warranted  by  the  ExOt,  of  Pkut, 
terms  of  it.      [His  Lordship  read  the  letter.]      There  ' 

is  nothing  whatever  in  this  letter  to  shew  any  inten- 
tion to  acknowledge  a  debt  due  from  the  writer;  on 
tJie  contrary,  the  father  insists  that  the  son,  and  not 
himself,  is  the  debtor,  and  refers  the  plaintiff  to  the  son 
for  payment.  This  is  rendered  even  more  clear  by  the 
former  letter  of  the  plaintiff,  to  which  the  defendant's 
is  an  answer;  and  it  is  manifest  that  no  admission  of 
any  liability  whatever  was  intended,  or  even  expected. 
With  regard  to  the  case  in  the  Court  of  King's  Bench, 
of  Law  V.  Wilkin,  if  the  decision  is  to  be  taken  as  it 
is  reported,  I  can  only  say  that  I  am  sorry  for  it,  and 
cannot  assent  to  it.  It  may  have  been  influenced  by 
facts  which  do  not  appear  in  the  report;  but  as  the 
case  stands,  it  appears  to  sanction  the  idea  that  a 
father,  as  regards  his  liability  for  debts  incurred  by  his 
son,  is  in  a  different  situation  from  any  other  rela- 
tive: which  is  a  doctrine  I  must  altogether  dissent  firom« 
If  a  fSather  does  any  specific  act,  firom  which  it  may 
reasonably  be  inferred  that  he  has  authorixed  his  son 
to  contract  a  debt,  he  may  be  liable  in  respect  of  the 
debt  so  contracted:  but  the  mere  moral  obligation  on 
the  father  to  maintain  his  child  affords  no  inference  of 
a  legal  promise  to  pay  his  debts;  and  we  ought  not  to 
put  upon  his  acts  an  interpretation  which  abstractedly, 
and  without  reference  to  that  moral  obligation,  they  will 
not  reasonably  warrant.  In  order  to  bind  a  father  in 
point  of  law  for  a  debt  incurred  by  his  son,  you  must  prove 
that  he  has  contracted  to  be  bound,  just  in  the  same 
manner  as  you  would  prove  such  a  contract  against  any 
other  person;  and  it  would  bring  the  law  into  great  un- 
certainty, if  it  were  permitted  to  juries  to  impose  a  liability 
in  each  particular  case,  according  to  their  own  feelings  or 
prejudices. 

kk2 
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JBidk.  •f  Pt€Mf      Pakkx^  B. — ^I  am  of  the  same  opinion,  and  concur  in 
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the  obsenrations  which  have  faUen  firom  my  Lord  Chief 
Baron;  although  I   should  have  acted  as  my  Brother 
Rolfe  did  at  the  trial,  in  declining  to  nonsuit,  from  the 
doubt  created  by  the  case  of  Blackburn  y.  Mackey,  and  in 
the  expectation  that  the  jury  would  find  for  the  defend- 
ant, which  they  undoubtedly  ought  to  have  done,  after 
the  additional  evidence  given  by  him.     We  are  now,  how- 
ever, to  decide  whether,  at  the  time  when  that  objection 
was  taken  by  Mr.  Knowles  at  the  trial,  there  was  any  eri- 
dence  to  go  to  the  jury;  and  I  am  of  opinion  that  there 
was  not.     It  is  a  clear  principle  of  law,  that  a  father  is 
not  under  any  legal  obligation  to  pay  his  son's  debts; 
except,  indeed,  by  proceedings  under  the  43   Eliz.,  by 
which  he  may,  imder  certain  circumstances,  be  compelled 
to  support  his  children  according  to  his  ability;  but  the 
mere  moral  obligation  to  do  so  cannot  impose  upon  him 
any  legal  liability.    Then,  did  the  evidence  in  this  case 
carry  it  further?    All  the  facts  which  were  in  evidence  at 
the  trial  were  directly  opposed  to  the  notion  that  the  de- 
fendant had  admitted  any  liability  on  his  part,  with  the 
exception  of  his  letter,  which,  as  explaining  its  own  pur- 
port, was  rightly  admitted  in  evidence,  without  that  to 
which  it  was  an  answer.     That  letter  is  to  be  read  accord- 
ing to  the  ordinary  import  of  its  language ;  and  so  read- 
ing it,  I  cannot  find  in  it  any  admission  of  liability :  it  is 
not  even  equivocal  in  its  terms,  but  directly  refers  to  the 
debt  in  question  as  one  which  the  son  himself  owed;  and 
it  is  quite  consistent  with  every  word  of  it,  that  the  father 
was  willing  to  make  an  advance  to  the  plaintiff  by  way  of 
gift,  if  it  had  been  in  his  power.     There  was  no  proof 
of  any  contract  in  this  case,  which  was  absolutely  neces- 
sary to  render  the  defendant  liable ;  and  whatever  may 
be  the  moral  obligations  of  parties,  juries  must  not  be 
allowed  to  make  them  contract  without  legal  evidence. 
The  present  case  is  distinguishable  firom  Blackburn  y. 
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Mackey,  which  may  possibly  be  supported,  although  I  i^'c*.  of  PUat, 
doubt  much  whether,  even  iu  that  case,  there  was  any 
evidence  for  the  jury. 

BoLFE,  B. — ^I  am  of  the  same  opinion.  Had  it  not 
been  for  the  case  of  Blackburn  y.  Mackey,  which  was  cited 
at  the  trial,  I  should  certainly  have  nonsuited  the  plain- 
tiflf;  but,  upon  reflection,  I  doubt  whether  in  that  case 
there  was  any  evidence  for  the  jury,  and  I  am  clearly 
of  opinion  that  none  was  given  in  this  case.  After  the 
evidence  given  for  the  defendant,  the  case  became  still 
stronger  against  the  plaintiff,  and  I  quite  expected  a  ver- 
dict for  the  defendant. 

Bule  absolute  to  enter  a  nonsuit. 


Begina  v.  Theophiltts  Lane. 

WaDDINGTON  applied  for  an  order  of  this  Court  for  Under  the  stat 
the  sale  of  a  leasehold  interest,  which  had  been  extended  •.!,  the  interest 
at  the  suit  of  the  Crown.  The  defendant  having  been  a  oMnuL^howi 
defaulter,  an  extent  issued  in  the  year  1768,  under  which  renewable  on 

lives,  may  be 

a  lease  renewable  on  lives,  held  by  him  from  the  Custos  sold, 
and  Vicars  of  the  Collegiate  Church  of  Hereford,  was  seized  ^,,5^*  atthe  in- 
by  the  Crown,  and  the  profits  had  been  ever  since  taken  ^"^**[o^i. 
by  receivers  appointed  by  the  Crown,  and  the  leases  regu-  rect  a  sale  by 
larly  renewed  to  them.      The   question  was,  whether  a  but  referred  it ' 
leasehold  interest  came  within  the  words  of  the  statute,  b^ncef t"cer- 
25  Geo.  3,  c.  35,  s.  1,  which  empowers  the  Court  to  direct  *">  '^hich  wa« 

'  .  ^  the  most  advan- 

the  sale  of  the  "  right,  title,  estate,  and  interest^ '  of  any  tageons  mode 
debtor  to  the  Crown,  and  of  his  heirs  and  assigns,  in  any  pro^rt^ 
"  lands,  tenements,  or  hereditaments,  which  have  been  or 
shall  hereafter  be  extended  \mder  any  writ  of  extent,^'  &c. 
The  lands  were  required  for  the  site  of  a  new  church. 
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interest  in  the  renewals ;  the  crown  receiver  wonld  be  a 
Reoika  trustee  for  him  as  to  the  surplus  after  satisfaction  of  the 
Lane.  debt  of  the  Crown.  The  legal  interest  of  the  receiver 
would  be  disposed  of  by  his  own  act^  independently  of 
any  order  of  the  Court ;  but  you  want  the  order,  in  order 
to  dispose  of  the  equitable  interest  of  the  crown  debtor. 
Ton  may  take  an  order. 

Order  granted. 

On  a  subsequent  day,  Waddington  applied  for  an  order 
of  the  Court  to  the  Queen's  Bemembrancer,  to  direct  a 
sale  by  private  contract.  That  officer,  considering  a  sale 
by  auction  the  usual  course,  had  declined  to  order  a  pri- 
vate sale  without  the  authority  of  the  Court. 

The  Court  directed  that  the  Remembrancer  should  cer- 
tify to  them  which  mode  of  selling  the  property  was,  in  his 
judgment,  the  most  advantageous  for  the  interests  of  all 
parties. 


S 


Wild  and  Bauoh  v.  Williams  and  Another. 


The  Court  wiu  ^IB  -^^  Pollock  had  obtained  a  rule  to  set  aside  a  plea 

not  Mt  Mide  p^  darrein  continuance  in  this  action,  of  a  release  given 

ijiven  by  one  of  by  the  plaintiff  Baugh  to  the  defendants.     The  action  was 

•everal  plain-  iiiii../*» 

tiffs,  unieu  a  for  work  doue  by  the  plaintiffs,  under  a  joint  contract,  for 

fraudlfmade  ^^^  defendants.     The  work  was  begun  in  February  1837; 

rSe^wV^*  in  May  1838,  Baugh  ran  away,  only  £7  being  then  due 

the  defendant,  to  the  plaintiffs  :  the  plaintiff  Wild  worked  on  until  the 

reieaMr  it  not  a  following  .August,  and  now  brought  this  action  in  the  joint 

ting  aside'the"  ^^^^^  ^^  himself  and  Baugh,  for  an  alleged  balance  due 

plea,  since  that  i^  rcspect  of  the  wholc  work.     Baugh  had  made  an  affi- 

may  be  replied.  ,    *                                               .... 

davit  in  support  of  this  application,  in  which  he  deposed 
when  he  executed  the  release,  he  did  not  know  that  he 


W1I.D 

9. 
WiLLlAltf. 
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was  signing  anything  more  than  an  acknowledgment  that  2«c*-  •/  ^^^» 

no  money  was  due  to  Tiinry  for  any  work  done  after  he  went 

away. 

R.  V.  Michards  shewed  cause. — ^The  Court  will  not  set 
aside  this  plea^  unless  a  case  of  gross  fraud  be  made  out^ 
which  is  not  the  case  here :  Herbert  v.  Pigott  {a),  Jones  v. 
Herbert  {b).  Besides,  it  must,  at  all  events,  appear  that 
Baugh  was  a  mere  name,  having  no  real  interest  in  the 
action,  whereas  this  is  a  case  of  two  joint  contractors. 
Innell  v.  Newman  (c),  which  may  be  referred  to,  is  quite  dis- 
tinguishable; there  the  action  was  brought  by  a  feme 
covert,  as  executrix,  in  the  name  of  her  husband,  from 
whom  she  lived  apart,  under  an  agreement  that  she  should 
enjoy,  as  her  separate  property,  all  effects  she  might 
acquire.     [He  was  then  stopped  by  the  Court.] 

Sir  F.  Pollock  and  JVhateley,  contra,  urged,  that  Baugh 
clearly  had  no  real  interest  in  the  action,  and  that  Wild 
was  in  substance  the  only  plaintiff,  and  Baugh  a  mere 
trustee  for  him. 

Lord  Abinger,  C.  B. — We  should  be  pushing  the  case 
much  further  than  authority  or  principle  warrants,  if  we 
yielded  to  this  application.  It  is  not  enough  that  the 
releasing  party,  on  taking  the  accounts,  would  be  a  debtor 
to  his  co-contractor.  If  this  was  a  fraudulent  release,  the 
plaintiffs  can  raise  that  issue  on  the  plea. 

Parke,  B. — If  there  was  fraud  on  Baugh  himself,  so 
that  he  is  not  bound  by  the  release,  that  will  be  a  good 
replication.  This  is  an  appUcation  to  the  equitable  juris- 
diction of  the  Court,  and,  in  order  to  its  being  granted, 

(a)  2  C.  &  M.  384.  (h)  7  Taunt  421. 

(c)  4  B.  &  Aid.  429. 
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Bgeh.  of  PUoM,  firaud  must  be  shewn  as  between  the  releasor  and  the 
-     releasee.     That  is  not  done ;  not  even  the  first  essential 
step  is  made  out,  namely,  that  Baugh  was  in  fact  a  mere 
trustee,  much  less  that   the   defendants  knew  him  to 
be  so. 


Wild 

V. 

Williams. 


Alderson,  B.,  and  Bolfe,  B.,  concurred. 


Bule  discharged  with  costs  (a). 


Vaughan  v.  Watt. 

On  the  24th  X  BOYEB  for  different  articles  of  wearing  apparel,  Sbc. — 

pied^with*'^*  Pleas:  first,  not  guilty;  secondly,  that  the  goods  were  not 

^^  w^  b^lf  *"^  *  ^^^  property  of  the  plaintiff :  on  which  issues  were  joined. 

thenameofMa-  At  the  trial  bcforc  Rolfs,  B.,  at  the  Middlesex  Sittings  in 

the  duplicate  Hilary  Term,  the  following  appeared  to  be  the  facts  of  the 

accordingiy.She  ^^®  • — ^^  ^^®  24t]i  July,  1839,  the  goods  in  question  were 

''"» *PJ[**^'j\***  pledged  with  the  defendant,  a  pawnbroker,  by  a  female  of 

tiff  Vaughan,  the  name  of  Hubbard,  in  the  name  (as  the  defendant  un- 

«ppear  that  thta  dcrstod  it)  of  Mary  TVame,  and  the  duplicate  was  so  made 

knownto^the       ^^^'      ^^  *^®   ^®^*   ^^7   ^®  ^^   ^^^^    *^   ^^  *^**    person, 

defendant   A     (whom  he  did  not  then  know,  but  who  afterwards  proved 

few  days  after-     ^  ... 

wards,  the  same  to  be  the  plaintiff's  wife),  to  say  that  she  had  lost  the 
tothedefradant  duplicate,  and  shc  demanded  and  obtained  from  him 
tibe  du**Ucatc  *  ^^^  thereof,  and  also  a  form  of  a  declaration  of  the 
and  a  form  of     loss  of  it,  pursuant  to  the  stat.  39  &  40  Geo.  8,  c.  99, 

declaration  of  ^  '  ' 

the  loss  of  it, 

pursuant  to  the  stat  39  &  40  Geo.  S,  c.  99,  s.  16,  and  5  &  6  Will.  4,  c.  62,  s.  1 2.  On  the  6rh  August, 
the  plaintiff  produced  the  duplicate  to  the  defendant,  and  demanded  the  goods,  tendering  the  mo- 
ney advanced  on  them  and  interest,  but  the  defendant  refused  to  deliver  them,  on  the  ground  of 
the  declaration  having  been  obtained.  The  plaintiff  applied  to  a  magistrate  to  compel  him,  and  the 
defendant  then  (on  the  9th  August)  learnt  that  the  party  who  pledged  the  goods  was  the  plain- 
tiff's wife: — Held,  that  upon  these  facts,  the  Judge  at  the  trial  was  wrong  in  directing  the  jury 
that  the  detention  of  the  goods  was  in  point  of  law  a  conversion ;  and  that  he  ought  to  have  left 
it  to  them  to  say  whether  the  defendant  had  a  bon&  fide  doubt  as  to  the  title  to  the  goods,  and 
if  so,  whether  a  reasonable  time  for  that  doubt  to  be  cleared  up,  by  the  party's  going  before  a 
magistrate  and  verifying  the  declaration,  pursuant  to  the  39  &  40  Geo.  3,  c.  99,  s.  16,  had  elapsed 
on  the  6th  of  August ;  and  if  it  had,  that  the  refusal  then  to  deliver  them  to  the  plaintiff 
amounted  to  a  conversion. 

(a)  See  Crook  y.  Stephen^  5  Bing.  N.  C.  688. 
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s.  16  (a),  and  5  &  6  Will.  4,  c.  62,  a.  12  {b).    Some  days 
afterwards,   upon  an  allegation  that  this  document  also 
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(a)  Which  enacts,  "  that  in  case 
any  such  note  or  memorandum  as 
aforesaid  shall  he  lost,  mislaid,  de- 
stroyed, or  fraudulently  ohtained 
from  the  owner  or  owners  thereof, 
and  the  goods  and  chattels  men- 
tioned therein  shall  remain  unre- 
deemed, then  and  in  every  such 
case  the  pavmhroker  or  pawnbro- 
kers with  whom  the  said  goods 
and  chattels  were  so  pledged,  shall, 
at  the  request  and  application  of 
any  person  or  persons  who  shall 
represent  himself,  herself,  or  them- 
selves to  the  pawnbroker  as  the 
owner  or  owners  of  the  goods  and 
chattels  as  aforesaid,  deliver  to  such 
person  or  persons  so  requesting  and 
applying  for  the  same,  a  copy  of 
the  note  or  memorandum  so  lost, 
mislaid,  destroyed,  or  fraudulently 
obtained  as  aforesaid,  with  the  form 
of  an  affidavit  of  the  particular  cir- 
cumstances attending  the  case, 
printed  or  written,  or  in  part  prints 
ed  and  in  part  written  on  the  said 
copy,  as  the  same  shall  be  stated  to 
him  or  her  by  the  party  applying  as 
aforesaid ;  for  which  copy  of  such 
note  or  memorandum,  and  form  of 
affidavit,  in  case  the  money  lent 
shall  not  exceed  the  sum  of  five 
shiUings,  the  pawnbroker  shall  re- 
ceive the  sum  of  one  halfpenny ; 
and  in  case  the  money  lent  shall 
exceed  the  sum  of  five  shillings, 
and  not  exceed  the  sum  of  ten 
shillings,  the  pawnbroker  shall  re- 
ceive the  sum  of  one  penny;  and 
in  case  the  money  lent  shall  exceed 
the  sum  of  ten  shillings,  the  pawn- 
broker shall  receive  the  like  sum  of 
money  as  he  is  entitled  to  receive 
and  take  on  giving  the  original 


note  or  memorandum,  such  money 
to  be  paid  by  the  party  applying 
for  the  same  at  the  time  of  making 
the  said  application;  and  the  per- 
son or  persons  having  so  obtained 
such  copy  of  the  note  or  memoran- 
dum, and  form  of  affidavit,  as  afore- 
said, shall  thereupon  prove  his,  her 
or  their  property  in,  or  right  to 
such  goods  and  chattels,  to  the  sa- 
tisfaction of  some  justice  of  peace 
for  the  county,  riding,  division, 
city,  town,  liberty,  or  place  where 
the  goods  or  chattels  shall  have  been 
pledged,  pawned,  or  exchanged,  and 
shall  also  verify  on  oath  or  af- 
firmation, as  the  case  may  be,  be- 
fore the  said  justice,  the  truth  of 
the  particular  circumstances  at- 
tending the  case  mentioned  in  such 
affidavit  or  affirmation,  to  be  made 
as  aforesaid,  the  caption  of  such 
oath  or  affirmation  to  be  authenti- 
cated by  the  handwriting  thereto 
of  the  justice  before  whom  the 
same  shall  be  made,  and  who  shall 
and  is  hereby  required  so  to  au- 
thenticate the  same;  whereupon 
the  pawnbroker  shall  suffer  the 
person  or  persons  proving  such  pro- 
perty to  the  satisfaction  of  such 
justice  aforesaid,  and  making  such 
affidavit  or  affirmation  as  aforesaid, 
on  leaving  such  copy  of  the  said 
note  or  memorandum,  and  the  said 
affidavit  or  affirmation,  with  the 
said  pawnbroker,  to  redeem  such 
goods  or  chattels. 

(6)  Which  substitutes,  in  lieu  of 
any  oath,  affirmation,  or  affidavit, 
required  by  any  acts  for  regulating 
the  busmess  of  pawnbrokers,  a  de- 
claration to  the  same  effect 
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.£Mft.  cf  PUat,  was  lost;  she  obtained  from  the  defendant  another  si- 
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xnilar  form.  On  the  6th  of  Angust^  the  plaintiff  Yaugban 
produced  the  duplicate  to  the  defendant^  and  demanded 
the  goods^  tendaing  the  amount  of  the  pledge  and  the 
interest.  The  defendant  refused  to  give  them  up,  on  the 
ground  of  the  declarations  ha\dng  been  obtained  from  him. 
On  the  7th,  the  plaintiff  made  an  application  to  the  police 
magistrate  at  Hatton  Garden,  for  the  purpose  of  com- 
pelling the  restoration  of  the  goods,  and  a  summons  was 
granted  for  the  defendant's  appearance  on  the  following 
day,  when  he  attended  accordingly,  but  was  compelled 
to  go  away  before  the  case  was  called  on.  On  the  9th, 
however,  the  parties  again  attended  before  the  magistrate ; 
and  the  plaintiff  then  stated  that  it  was  his  wife  by  whom 
the  goods  had  been  pledged.  The  magistrate,  however, 
after  hearing  the  circumstances,  declined  to  interfere.  The 
plaintiff  then  brought  this  action,  the  writ  being  sued 
out  on  the  21st  August.  It  was  contended  for  the  de- 
fendant, that  there  was  no  evidence  of  such  an  absolute 
refosal  by  him  to  deliver  up  the  goods  to  the  plaintiff, 
as  constituted  a  conversion;  and  that  he  was  justified 
in  refusing  to  do  so,  by  the  circumstance  of  the  declara- 
tions having  been  obtained  by  another  party  claiming  to 
be  the  owner.  The  learned  Judge  thought  that  the  mere 
fSact  of  these  documents  having  been  obtained  was  no  de- 
fence as  against  the  real  owner  of  the  goods,  who  might, 
in  that  case,  never  have  it  in  his  power  to  recover  posses- 
sion of  them :  and  \mder  his  Lordship's  direction,  a  verdict 
was  found  for  the  plaintiff,  damages  £10,  leave  being  re- 
served to  the  defendant  to  move  to  enter  a  nonsuit.  The 
jury  were  discharged  as  to  the  second  issue. 

G.  T.  White  having  accordingly  obtained  a  rule  for  a 
nonsuit,  or  for  a  new  trial,  (citing  Isaac  v.  Cl^irk  (a),  and 
Green  v.  Dunn  {b) ), 

(a)  2  Bulst.  312.  (b)  3  Camp.  215,  u. 
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Pike  now  shewed  cause. — ^It  is  admitted  that  the  plain-  Bx^  rf  Pkoi, 
tiff  is  the  real  owner  of  the  goods.  The  15th  section  of  ^  ^^' 
the  39  &  40  Gteo.  8^  c.  99^  declares  that  the  person  pro- 
ducing the  original  note  or  memorandum  of  the  goods 
pledged,  as  the  owner  thereof,  to  the  pawnbroker,  shall 
be  deemed  and  taken  to  be,  as  against  him,  the  real  owner 
of  the  goods,  and  the  pawnbroker  is  thereby  required,  on 
satisfiaction  of  the  principal  sum  advanced  and  the  profile 
to  deUver  them  to  such  person.  The  plaintiff  complied 
in  all  respects  with  the  directions  of  this  section.  And 
the  16th  section  of  the  same  act,  upon  which  reliance  is 
placed  for  the  defendant,  does  not  entitle  the  pawnbroker  to 
retain  the  goods  against  the  real  owner,  unless  where  the 
party  obtaining  the  form  of  affidavit  therein  mentioned, 
shall  have  proved  his  right  to  them  to  the  satisfaction  of 
a  justice.  Even  assuming,  therefore,  that  the  defend- 
ant was  ignorant  that  the  party  who  pledged  the  goods 
was  the  wife  of  the  plaintiff,  he  is  not  entitled  to  withhold 
them. 

TFlnie  and  Cocklmm,  contri. — ^There  was  no  such  refusal 
to  deliver  up  the  goods  proved  in  this  case,  as  amounted 
to  a  conversion.  [Parke,  B. — ^All  that  the  pawnbroker 
can  be  entitled  to  do  is,  to  keep  the  goods  for  a  reasonable 
time,  until  the  party  shall  have  gone  before  a  magistrate 
to  verify  the  declaration.  You  did  not  ask  the  learned 
Judge  to  leave  it  to  the  jury  whether  such  reasonable  time 
had  elapsed.  This  declaration,  in  London,  ought  to  be 
acted  on  immediately.  If  the  question  had  been  left  to 
the  jury,  there  was  abimdant  evidence  for  them  to  find 
that  more  than  a  reasonable  time  had  elapsed.]  If  a  party, 
at  the  time  when  he  refuses  to  deliver  goods  on  demand, 
has  a  reasonable  doubt  whose  property  they  are,  even  if  he 
obtain  a  knowledge  of  the  fact  the  next  day,  that  refusal 
caimot  be  treated  as  a  conversion,  without  a  subsequent 
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Eteh.  of  Pleat,  demand :  Green  v.  Dunn,  Alexander  v.  Southey  (a).  K  the 
defendant  was  justified  in  the  refusal  at  that  moment,  it 
is  a  sufficient  defence.  The  learned  Judge  ought  there- 
fore to  have  left  it  to  the  jury,  as  was  done  in  the  latter 
case,  whether  the  qualification  of  the  defendant's  refusal 
was  a  reasonable  one.  In  Green  v.  Dunn,  the  plaintiff  was 
clearly  the  real  owner  of  the  goods ;  yet  because  the  de- 
fendant's refusal  to  deliver  them  was  a  qualified  one,  it 
was  held  that  there  was  no  conversion.  This  was  a  refiisal, 
not  absolute,  but  qualified,  and  bona  fide,  not  with  the  view 
of  withholding  the  property  from  the  real  owner,  but  for 
the  purpose  of  protecting  it  for  the  real  owner,  whoever  he 
might  be.  It  is  the  duty  of  the  pawnbroker  to  take  pre- 
cautions that  by  the  loss  of  the  dupHcate  the  loss  of  the 
goods  does  not  result  to  the  owner.  Suppose  this  were  a 
case  of  a  simple  bailment  at  common  law,  independently 
of  the  statute — a  deposit  of  goods,  with  a  written  engage- 
ment to  re-deliver  them  on  demand;  and  they  were  surrep- 
titiously obtained  from  the  bailee  by  another  party,  and 
notice  thereof  given  to  the  bailor,  a  refusal  to  re-deliver 
them  on  that  ground  clearly  would  not  be  a  conversion, 
according  to  the  cases  already  cited ;  and  this  is  in  effect 
the  same  case.  Whether  the  defendant  had  the  bon&  fide 
intention  of  retaining  the  goods  for  the  real  owner  was, 
at  all  events,  a  question  for  the  jury,  and  ought  to  have 
been  left  to  them. 

Lord  Abinger,  C.  B. — It  is  with  great  regret  that  I 
bring  myself  to  concur  in  making  this  rule  absolute  for  a 
new  trial.  The  verdict  is  only  for  £10,  and  the  event 
must  necessarily  be  the  same  on  a  new  trial,  the  same 
facts  being  proved.  If  the  question  had  been  brought 
before  the  jury,  whether  a  reasonable  time  had  elapsed  for 

(a)  5  B.  &  Aid.  247. 
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the  defendant  to  ascertain  the  title  to  the  goods,  nobody  Bxek.  of  puas, 
can  doubt  that  they  would  have  come  to  the  same  conclu-  '  ^ 

sion.     It  must  be  admitted^  however,  that  this,  being  a      Vauohan 
question  for  the  jury,  ought  to  be  left  to  them.   The  mere        Watt. 
detention  of  the  goods,  abstractedly,  was  not  a  conversion, 
if  the  delay  was  only  for  a  reasonable  time :  here,  I  think, 
the  time  was  unreasonable. 

Parke,  B. — The  learned  Judge  was  incorrect  in  telling 
the  jury,  that  the  mere  refusal  to  deliver  the  goods  to  the 
real  owner  was  a  conversion.  It  was  a  question  for  the 
jury,  whether  the  defendant  meant  to  apply  them  to  his 
own  use,  or  assert  the  title  of  a  third  party  to  them,  or 
whether  he  only  meant  to  keep  them  in  order  to  ascertain 
the  title  to  them,  and  clear  up  the  doubts  he  then  enter- 
tained on  the  subject,  and  whether  a  reasonable  time  for 
doing  so  had  not  elapsed,  without  which  it  would  not  be 
a  conversion.  It  ought  therefore  to  have  been  left  to  the 
jury,  whether  the  defendant  had  a  bond  fide  doubt  as  to 
the  title  to  the  goods,  and  if  so,  whether  a  reasonable 
time  for  clearing  up  that  doubt  had  elapsed.  The  party 
obtaining  the  declaration  is  bound  to  go  before  a  magis- 
trate, and  satisfy  him  by  evidence  that  he  is  the  real  owner 
of  the  goods ;  and  if  a  reasonable  time  had  elapsed  in  this 
case  for  doing  so,  the  defendant  had  no  longer  any  rea- 
sonable ground  for  detaining  them  on  the  6th  of  July,  for 
a  supposed  defect  of  title.  That  was  a  question  for  the 
jury.  The  statute  supposes  that  the  party  will  go  before 
the  magistrate  immediately;  and  if  three  or  four  days 
elapse  without  his  doing  so,  the  jury  would  be  well  war- 
ranted in  finding  that  the  reasonable  time  had  elapsed. 
But  it  is  all  for  the  jury :  however  strong  the  facts,  the 
Judge  cannot  take  it  upon  himself  to  refuse  to  leave  the 
question  to  them.  Therefore,  although  the  result  will 
clearly  be  the  same,  in  strict  law  the  defendant  is  entitled 
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EadL  of  PUtut  to  have  the  facts  submitted  to  the  jury.    There  must 
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therefore  be  a  new  trial. 

BoLPE,  B. — I  concur  in  the  decision  of  the  Courts  and 
very  much  also  in  the  regret  that  there  should  be  a  new 
trial,  where  the  matter  in  question  is  so  small,  and  the  result 
must  be  the  same.  According  to  the  act  of  Parliament^ 
the  party  obtaining  the  form  of  declaration  "  shall  there" 
i^Mm  prove  his  property  in  or  right  to  the  goods,  to  the 
satisfaction  of  some  justice  of  the  peace,''  and  then  the 
document,  authenticated  by  the  signature  of  the  justice,  is 
to  be  an  indemnity  to  the  pawnbroker.  Here  the  goods 
were  pawned  on  the  24th  of  July :  on  the  6th  of  August 
they  were  demanded  by  the  plaintiff:  at  some  undefined 
time  between  those  dates,  the  application  was  made  for 
the  form  of  declaration,  but  no  proceedings  were  taken 
thereupon ;  and  there  was  what  was  equivalent  to  a  repe- 
tition of  the  refusal  to  deliver  the  goods,  on  the  7th,  8th, 
and  9th  of  August.  I  certainly  did  not  leave  it  to  the 
jury  to  say  whether  a  reasonable  time  had  elapsed — ^not 
for  him  to  inquire  into  the  title,  but  for  the  party  to  do 
that  which  he  was  bound  to  do  thereupon,  on  obtaining 
the  declaration;  because  it  appeared  preposterous  to  leave 
to  the  jury  the  question,  whether  a  reasonable  time  had 
elapsed  for  doing  that  which  ought  to  be  done  imme- 
diately, when  a  period  had  elapsed  which  was  indeed 
undefined,  but  might  be  any  time  from  ten  to  fifteen 
days.  However,  the  matter  was,  strictly,  for  the  jury, 
and  I  agree,  as  it  was  not  left  to  them,  that  there 
must  be  a  new  trial. 

Rule  absolute  for  a  new  trial. 
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Exeh.  of  Pltat, 
1840. 


QtTARMAN  V.  Burnett  and  Another. 

LyASE. — The  declaration  stated,  that  the  plaintiff,  on  the  Where  the 

21st  December,  1838,  was  possessed  of  a  carriage,  to  wit,  a  rilge  werei^' 

chaise,  of  great  value  &c.,  and  of  a  horse  then  drawing  the  {j^J.^*^*'^®^ 

same,  in  which  said  carriage  the  plaintiff  was  then  riding :  from  the  same 

and  that  the  defendants  were  also  possessed  of  a  carriage,  to  it  for  a  day  or 

wit,  a  chariot,  to  which  said  carriage  of  the  defendants  owner  *onhe* 

were  harnessed  two  horses,  and  which  said  carriage  and  horse*  provided 

a  driver, 

'  horses  were  then  under  the  care  of  the  defendants.    Never-  through  whose 

theless  the  defendants  so  carelessly  &c.  conducted  them-  "njury^wMd^c 

selves  in  the  premises,  that  by  and  through  the  mere  care-  ^  *^heid*that 

lessness,  ueghgence,  want  of  proper  caution,  and  improper  ti>«  owners  of 

the  carriage 

conduct  of  the  defendants  in  that  behalf,  the  said  horses  were  not  liable 

BO  harnessed  to  the  carriage  of  the  defendants  started  off  such^injury.**' 

with  the  said  carriage,  adthout  a  driver  or  other  person  to  i^^^^^^^^ 

manage,  -govern,  or  direct  the  same,  whereby  the  said  car-  difference,  that 

,.,  ,  tJ>e  owners  of 

riage  of  the  defendants  then  ran  and  struck  with  great  the  carriage  had 

force  against  the  said  carriage  of  the  plaintiff,  and  thereby  5r7vYn  by^the 

greatly  crushed  and  injured  the  same,  and  the  plaintiff  J^™**  driver,  he 

was  thrown  with  great  force  and  violence  out  of  his  car-  regular  coach- 

nage  upon  the  ground,  &c.  &c.  pioy  of  the 

Pleas,  first,  not  guilty;  secondly,  that  the  said  carriage  howcs -^^^o? that 

and  horses  in  the  declaration  mentioned,  or  either  of  them,  t^«y  ^^^  al- 
ways paud  him 
were  not  under  the  care  of  the  defendants,  or  either  of  a  fixed  sum  for 

them,  in  manner  and  form,  &c. ;  upon  which  issues  were  that  they  had 

joined.  provided  him 

•  with  a  livery. 

At  the  trial  before  Mauk,  B.,  at  the  Middlesex  Sittings  ^^|ch  he  left  at 

their  house  at 

in  last  Michaelmas  Term,  the  following  appeared  to  be  the  the  end  of  each 

material  facts  of  the  case  :—  fhtfcji^' 

The  defendants  are  elderly  ladies  resident  in  Moore  Jccwloned" 

Place,   Lambeth,   keeping  a  carriage  of  their  own,  but  his  leaving  the 

hiring  horses  and  a  coachman  from  a  job-mistress  of  the  depositing  the 

name  of  Mortlock.    They  generaUy  had  the  same  horses,  hoSe.'''  ^^^ 
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Exeh.  of  Pleas,  and  always  the  same  coachman^  a  man  of  the  name  of 
Kemp^  (the  only  regular  coachman  in  Miss  Mortlock's  em- 
ploy)^ to  whom  they  paid  28.  for  each  drive^  having  told  him 
when  they  first  set  up  their  own  carriage^  three  years  ago, 
that  they  would  pay  him  that  sum.  He  received  regular 
weekly  wages  from  Miss  Mortlock.  The  defendants  some- 
times took  the  coachman  and  horses  into  the  country  for 
several  weeks^  when  they  paid  him  a  certain  sum  per  week. 
They  had  a  plain  coachman's  coat  and  a  livery  hat^  for  which 
Kemp  was  measured,  and  which  he  wore  when  driving  the 
defendants,  and  took  off  on  his  return  to  their  house, 
where  the  coat  and  hat  were  hung  up  in  the  passage.  Oa 
the  21st  December,  1838,  he  went  into  the  defendants' 
house  to  pull  off  the  hat,  (he  did  not  wear  the  coat  that 
day,  having  his  own  box  coat  on),  and  left  no  one  in 
charge  of  the  horses :  they  started  off,  ran  against  the 
plaintiff's  chaise,  which  was  drawn  up  on  the  side  of  the 
footpath,  threw  him  out,  and  seriously  injured  him,  and 
damaged  the  chaise. 

This  being  the  state  of  facts,  it  was  contended  for  the 
defendants  that  Kemp  was,  under  the  circumstances,  the 
servant,  not  of  the  defendants,  but  of  the  job-mistress, 
and  that  the  defendants  were  not  responsible.  The  fol- 
lowing cases  were  referred  to:  Laugher  v.  Painter  {a), 
Smith  V.  Lawrence  (A),  Brady  v.  Giles  (c),  Fenton  v.  DtA- 
tin  Steam  Packet  Co.  (d),  Randleson  v.  Murray  {e).  The 
learned  Judge  thought  there  was  evidence  to  go  to  the 
jury,  but  gave  the  defendants'  counsel  leave  to  move  to 
enter  a  nonsuit :  it  appearing  to  him  that  there  was 
some  evidence  that  the  carriage  was  under  the  defendants' 
care,  both  in  respect  of  their  choosing  this  particular 
coachman,  and  also  in  respect  of  his  having  gone  to  put 

(a)  5  B.  &  C.  547.  (d)  8Ad.&E.  835;  1P.&D.103. 

(b)  2  Man.  &  R.  1.  {e)  8  Ad.  &  £.  109;    3  N.  &  P. 

(c)  IM.&Rob.  494.  239. 
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back  their  bat^  and  left  the  carriage  unattended  to.    And  Exeh.  of  PUat, 
he  told  the  jury,  that  if  the  coachman  was,  at  the  time  the  '  ^ 

horses  ran  away,  acting  as  the  servant  of  the  defendants,      Quarman 
they  were  liable  :   and  that  he  thought  he  was  acting  as      Burnett. 
such  servant,  if  the  job-mistress  appointed  him  specially  at 
the  defendants'  desire,  or  if  in  putting  back  his  hat  he 
acted  for  the  defendants.    The  jury  found  a  verdict  for 
the  plaintiff,  damages  198/.  9s. 

Kelly  having  obtained  a  rule  nisi  for  entering  a  nonsuit, 
pursuant  to  the  leave  reserved, 

Thomas  (Sir  F.  Pollock  being  with  him)  shewed  cause  at 
the  sittings  after  Hilary  Term. — ^The  direction  of  the 
learned  Judge  was  right,  and  the  verdict  ought  to  stand. 
The  only  question  is,  whether  the  carriage  and  horses 
could  be  said  to  be  in  the  care  of  the  defendants,  in  the 
sense  imputed  by  the  declaration.  The  important  case  on 
this  subject  is  that  of  Laugher  v.  Pointer,  in  which  the 
judges  of  the  Court  of  King's  Bench  were  equally  divided. 
There  the  owner  of  the  carriage  hired  a  pair  of  horses  of  a 
stable  keeper  to  draw  it  for  a  day,  and  the  latter  provided 
the  driver,  who  was  paid  by  gratuities  given  by  the  owner 
of  the  carriage.  Lord  Tenterden  and  lAttkdale,  J.,  held  that 
the  owner  of  the  carriage  was  not  liable  to  be  sued  for  an 
injury  done  by  his  negligent  driving;  Bayley,  J.,  BudHol- 
royd,  J.,  being  of  a  contrary  opinion.  The  present  case, 
however,  is  distinguishable  from  that,  and  falls  within  the 
exceptions  stated  by  the  two  former  learned  Judges  to  the 
doctrine  they  there  laid  down.  Lord  Tenterden  says — ''  In 
the  case  now  before  the  Court,  the  hirer  makes  no  con* 
tract  with  the  coachman ;  he  does  not  select  him;  he  has  no 
privity  with  him ;  he  usually  gives  him  a  gratuity,  but  he 
is  not  obliged  by  law  to  give  him  anything;  and  from 
thence  I  conclude  that  the  coachman  is  not  the  servant  of 
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Brch.  qf  Phas,  the  hirer;   and  if  the  coachman  is  not  the  servant  of 
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the  hirer  on  such  an  occasion,  but  is  chosen  and  intrusted 
by  the  owner  of  the  horses  to  conduct  and  manage 
them,  I  think  it  cannot  be  said  that  the  hirer  has  in 
lawj  what  he  certainly  has  not  in  fact,  the  conduct 
and  management  of  the  horses."  And  again — "  Length  of 
time  may  in  itself  be  a  circumstance  deserving  of  atten- 
tion, because  it  may  be  evidence  of  the  subsequent  appro- 
bation and  continuance,  if  not  of  the  original  choice 
of  the  coachman.  The  payment  of  board  wages,  and 
the  furnishing  a  livery,  may  also  be  circumstances  worthy 
of  attention,  because  they  also  may,  in  some  cases,  be 
considered  as  evidence  of  a  choice  and  a  contract."  In 
the  present  case  the  defendants  exercised  a  choice  in 
the  selection  of  this  particular  coachman;  they  paid  him, 
by  agreement^  a  certain  sum  for  each  drive;  and  they 
supplied  him  with  livery,  which  he  was  changing  in 
the  house  when  this  accident  occurred.  The  case,  there- 
fore, goes  far  beyond  that  of  Laugher  v.  Pointer,  and  falls 
within  the  observations  of  all  the  judges  in  that  case. 
In  Randleson  v.  Murray,  the  defendants,  who  were  oc- 
cupiers of  a  bonded  warehouse  in  Liverpool,  engaged 
a  master  porter  to  lower  and  convey  a  barrel  of  flour 
from  their  warehouse.  The  master  porter  engaged  a 
master  carter,  and  both  of  them  attended  with  their  men. 
"While  being  lowered,  the  barrel  fell  and  injured  the  plain- 
tiff, owing  to  the  defectiveness  of  a  rope  fomished  by 
the  master  porter.  The  defendants  were  held  liable.  Lord 
Denman,  C.  J.,  saying,  "  It  makes  no  difference  whether 
they  employed  people  of  their  own  to  move  their  goods, 
or  procured  others  who  were  likely  to  move  them  more 
expertly,  and  left  it  to  their  superintendence."  In  jRwi- 
ton  V.  Dublin  Steam  Packet  Company,  where  the  plaintiff's 
vessel  was  sunk  by  a  steam-boat,  of  which  the  defend- 
ants were  owners,  but  which  was  at  the  time  chartered 
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to  another  for  a  voyage,  his  Lordship  says — "  The  char->  £*«*•  ^  '•fc«f 
terer  may  be  answerable  abo;  but  unless  the  charter-party 
has  nUerfered  with  the  general  control  of  the  owners, 
they  are  clearly  liable/'  [AUerson,  B. — "  Interference'' 
there  means  some  interference  which  causes  the  injury.] 
Sttch  was  the  case  here,  the  injury  having  occurred  while 
the  coachman  was  absent  for  the  defendants'  benefit.  It 
was  their  duty  to  send  somebody  to  take  care  of  the 
horses,  while  he  was  acting  in  compliance  with  their  di- 
rections for  their  benefit.  If  a  party  holds  himself  out 
to  the  world  as  the  owner  of  a  vehicle,  by  the  negligent 
driving  of  which  damage  is  occasioned,  he  is  liable, 
though  he  has  ceased  to  be  the  actual  owner:  Stables  v« 
Eletf  (a).  Here  the  defendants  were  clearly,  in  every  re- 
spect, the  ostensible  owners  of  the  carriage  and  horses.  But 
further,  ike  terms  of  their  agreement  with  the  coachman, 
giving  him  a  stated  sum  for  each  drive,  which  was  evi- 
dently a  regular  part  of  his  livelihood,  made  him  their 
servant.  In  Brady  v.  Gik»  (b),  a  case  similar  to  the  pre- 
sent. Lord  'AhbtgeTy  C.  B.,  refused  to  nonsuit,  holding  it 
to  be,  in  aU  such  cases,  a  question  for  the  jury  whether 
the  parties  were  acting  as  the  servants  of  the  owner  or  of 
the  hirer  of  the  carriage.  The  learned  Judge  did  the 
same  in  the  present  case,  and  the  jury  have  found  that 
the  coachman  was  the  servant  of  the  defendants.  But  in- 
dependently of  any  special  circumstances  in  the  present 
case,  the  plaintiff  contends  that  the  doctrine  laid  down  by 
Boffley,  J.,  and  Holroyd,  J.,  in  Laugher  v.  Pointer^  is  the 
correct  one,  and  that  the  coachman  is  in  point  of  law  the 
servant  of  the  hirer. — He  cited  also  lUidge  v.  Goodmn  (c), 
and  Crqft  r.AlUon  {d). 

ChanneU,  Serjt,  {KeUy  with  him),  in  support  of  the 

(«)  1 C.  &  P.  614.  (c)  5  C.  &  P.  190. 

(b)  1  M.  &  Hob.  i94.  (cQ  4  B.  &  Aid.  590. 
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Exeh.  of  Pleas,  rule. — The  special  circumstances  relied  on  in  this  case 
V  ^  ^  do  not  distinguish  it  firom  the  case  of  Laugher  v.  Painter. 
QuARMAN  In  the  first  place^  there  was  no  bargain  for  any  specific 
Burnett.  wages  to  be  paid  by  the  defendants  to  Kemp  the  coach- 
man^ but  merely  an  understanding  that  he  should  receive 
a  certain  gratuity ;  and  he  was  paid  regular  weekly  wages 
by  his  employer.  The  same  was  the  state  of  facts  in 
Laugher  v.  Pointer.  Nor  was  he  selected  by  the  defendants 
to  drive  them,  he  being  the  only  regular  coachman  in  the 
yard.  "When  Lord  Tenterden,  in  Laugher  v.  Pointer, 
refers  to  ^'length  of  time''  as  a  circumstance  which  may 
indicate  the  approbation  and  continuance  of  the  particular 
coachman^  he  means  to  refer  to  some  definite  period  of 
employment  by  the  hirer ;  and  all  the  circumstances  spe* 
cified  by  him,  of  time,  wages,  livery,  &c.,  were  meant  to 
be  important,  as  indicating  "2l  choice  and  a  contract" 
But  can  two  parties  be  concurrently  liable  ?  Convenience 
is  against  it,  as  leading  to  multiplicity  of  actions.  And  if 
one  only  be  liable,  convenience  also  indicates  that  ihe 
action  should  be  against  the  party  who  originally  hired 
the  driver  as  a  servant.  And  this  is  consistent  with  jus- 
tice, because  he  is  the  most  culpable,  if  the  driver  is  not 
trustworthy  or  skilful.  Holroyd,  J.,  in  Laugher  v.  Pointer, 
expressed  an  opinion  that  one  party  only  could  be  liable. 
It  is  clear  that  Kemp  was  in  the  service  of  Mortlock  for 
this  particular  employment  and  duty.  Then  is  there  any- 
thing to  warrant  the  inference,  that  in  suffering  him  to 
drive  them,  the  defendants  not  only  evinced  a  choice,  but 
entered  into  a  contract?  [Parke,  B. — It  appears  to  us 
that  there  are  no  special  circumstances  which  distinguish 
the  present  case,  and  that  we  must  decide  the  difference 
between  the  Judges  in  Laugher  v.  Pointer.  There  is  no 
satisfactory  evidence  of  any  selection^  by  which  this  man 
was  made  the  defendant's  servant ;  the  question  is  there- 
fore the  same  as  in  that  case.]  All  that  could  be  urged 
on  both  sides  of  the  question  was  fully  stated  in  that  case. 
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and  it  is  needless  to  repeat  the  arguments  to  be  found  Exch.  of  puai, 


there. 
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^ y ' 

Cnr.  adv.  vtdt.         Quarman 
Burnett. 


In  this  Term,  the  judgment  of  the  Court  was  delivered 
by 

Parke,  B. — ^This  case  was  tried  before  my  Brother 
Maule,  when  he  had  a  seat  in  this  Court.  A  verdict  was 
given  for  the  plaintiff,  and  points  reserved,  which  were 
argued  before  my  Brothers  Alderson  and  Holfe,  and  my- 
self, at  the  sittings  after  last  Term.  The  declaration  was 
in  case.  It  stated,  that  the  plaintiff  was  possessed  of  a 
chaise  and  horse  which  he  was  driving;  that  the  defend- 
ants were  possessed  of  a  chariot,  to  which  two  horses  were 
harnessed,  which  said  carriage  and  horses  were  then  under 
the  care  of  the  defendants;  and  that  the  defendants  so  care- 
lessly conducted  themselves,  that  through  the  carelessness 
and  negligence,  want  of  proper  caution,  and  improper  con- 
duct, of  the  defendants,  the  horses  so  harnessed  started 
off  with  the  carriage,  without  a  driver  or  other  person  to 
manage,  govern,  or  direct  the  same,  whareby  the  defend- 
ants' carriage  was  struck  against  the  plaintiff's  carriage, 
and  the  plaintiff  sustained  personal  injury. 

There  were  two  pleas — ^first,  not  gmlty ;  secondly,  that 
the  carriage  and  horses,  or  either  of  them,  were  not  under 
the  care  of  the  defendants,  or  either  of  them. 

On  the  trial,  it  appeared  that  the  defendants  were  two 
old  ladies,  who  had  been  in  the  habit  of  employing  a  per- 
son of  the  name  of  Mortlock,  and  his  daughter,  who  suc- 
ceeded him  in  the  business  of  a  job-master,  to  supply 
them,  originally  with  a  fly  and  horse  and  driver,  by  the 
day,  at  a  certain  sum  for  the  whole;  but  about  three 
years  ago  they  became  possessed  of  a  carriage  of  their 
own,  since  which  they  had  been  furnished  by  Miss  Mort- 
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^eh.  of  FieoM,  lock  occasioiiftllj  with  a  pair  of  horses  and  a  driver,  by  the 
day  or  drive,  for  which  she  charged  and  received  a  certain 
sum.  She  paid  the  driver  by  the  week,  and  the  defend- 
ants besides  gave  him  a  gratuity  for  each  day's  service. 
For  the  last  three  years,  the  same  coachman  constantly 
drove  the  defendants'  carriage,  and  they  had  purchased  a 
livery  hat  and  coat  for  him,  which,  it  appeared,  were 
usually  hung  up  in  the  passage  of  the  d^endants'  house, 
and  the  coachman,  before  he  drove,  was  in  the  habit  of 
going  in  and  putting  on  the  coat  and  hat,  and  when  he 
had  finished  the  drive,  of  returning  and  replacing  them. 
On  the  day  in  question,  he  wore  the  hat  only>  and  when 
he  had  returned  home  with  the  ladies,  and  after  they  had 
got  out  of  the  carriage,  the  coachman  went  in  to  rqilaoe 
the  hat,  and  left  the  horses  without  any  one  to  hold  them, 
and  they  set  off  whilst  the  coachman  was  so  occupied,  and 
ran  against  the  plaintiff's  carriage,  overturned  it,  and  in- 
flicted serious  personal  injury  on  the  plaintiff,  besides 
doing  damage  to  the  carriage  itself.  It  appeared  that 
there  was.  no  other  regular  coachman  in  the  job-mistress's 
yard,  but  when  he  was  otherwise  employed,  some  other 
person  in  the  yard  acted  as  coachman,  but  never  for  the 
defendants  since  they  had  their  own  carriage,  though  occa- 
sionally before. 

It  was  objected,  that  the  defendants  were  not  liable, 
because  the  damage  was  caused  by  the  neglect  of  the 
coachman,  who  was  not  their  servant,  but  the  servant  of 
his  mistress.  Miss  Mortlock. 

For  the  plaintiff,  it  was  contended,  that  they  were  liable 
for  the  coachman's  neglect,  independently  of  the  qpedal 
circumstances  of  the  case;  and  that  there  were  besides 
two  peculiar  grounds,  on  which  the  defendants  ought  to  be 
held  responsible.  First,  that  there  was  evidence  to  go  to 
a  jury  of  selection  and  choice  by  the  defendants  of  the 
particular  coachman,  so  as  to  make  him  their  servant; 
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and  secondly^  that  when  the  coachman  went  in  to  leave  Eseh.  rf  PUas, 
his  hat,  he  was,  in  so  doing,  acting  as  the  servants  of  the     ^   ^^^'  ^ 
defendants,  and  therefore  his  neglect  was  theirs.  auARMAN 

The  jury  found  a  verdict  for  the  plaintiff,  with  198/.  9^.      burmett. 
damages,  and  my  Brother  Maule  reserved  liberty  to  move 
to  enter  a  nonsuit. 

On  the  argument,  in  the  course  of  which  the  principal 
authorities  were  referred  to,  we  intimated  our  opinion 
that  we  should  be  called  upon  to  decide  the  point  which 
arose  in  the  case  of  Lemgher  v.  Pointer,  and  upon  which 
not  only  the  Court  of  King's  Bench,  but  the  twelve  Judges 
differed;  as  the  special  circumstances  above  mentioned 
did  not  seem  to  us  to  make  any  difference :  and  we  are 
still  of  opinion  that  thqr  did  not.  It  is  undoubtedly  true, 
that  there  may  be  special  circumstances  which  may  render 
the  hirer  of  job-horses  and  servants  responsible  for  the 
neglect  of  a  serrant,  though  not  liable  by  virtue  of  the 
general  relation  of  master  and  servant.  He  may  become 
so  by  his  own  conduct,  as  by  taking  the  actual  manage- 
ment of  the  horses,  or  ordering  the  savant  to  drive  in 
a  particular  manner,  which  occasions  the  damage  com- 
plained of,  or  to  absent  himself  at  one  particular  moment, 
and  the  like.  As  to  the  supposed  chcHce  <d  a  particular 
servant,  my  Brother  Mende  thought  there  was  some  evi- 
dence to  go  to  the  jury,  of  the  horses  being  imder  the  de- 
fendants^ care,  in  respect  of  their  choosiug  this  particular 
coachman.  We  feel  a  difSculty  in  saying  that  there  was 
any  evidence  of  choice,  for  the  servant  was  the  only  regu- 
lar coachman  of  the  job-mistress's  yard ;  when  he  was  not 
at  home,  the  defendants  had  occasionally  been  driven  by 
another  man,  and  it  did  not  appear  that  at  any  time 
since  they  had  their  own  carriage,  the  regular  coachman 
was  engaged,  and  they  had  refused  to  be  driven  by  an- 
other; and  the  circumstance  of  their  having  a  livery,  for 
which  he  was  measured,  is  at  once  explained  by  the  fact, 
that  he  was  the  only  servant  of  Miss  Mortlock  ever  likely 
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^<if^rf^^oM*  to  drive  them.  Without,  however,  pronouncmg  any  opin* 
ion  upon  a  point  of  so  much  nicety,  and  so  little  defined^ 
as  the  question  whether  there  is  some  evidence  to  go  to  a 
jury,  of  any  fact,  it  seems  to  us,  that  if  the  defendants 
had  asked  for  this  particular  servant,  amongst  many,  and 
refused  to  be  driven  by  any  other,  they  would  not  have 
been  responsible  for  his  acts  and  neglects.  K  the  dri- 
ver be  the  servant  of  a  job-master,  we  do  not  think  he 
ceases  to  be  so  by  reason  of  the  owner  of  the  carriage 
preferring  to  be  driven  by  that  particular  servant,  where 
there  is  a  choice  amongst  more,  any  more  than  a  hack 
post-boy  ceases  to  be  the  servant  of  an  innkeeper, 
where  a  traveller  has  a  particular  preference  of  one  over 
the  rest,  on  account  of  his  sobriety  and  carefulness.  If, 
indeed,  the  defendants  had  insisted  upon  the  horses 
being  driven,  not  by  one  of  the  regular  servants,  but  by  a 
stranger  to  the  job-master,  appointed ,  by  themsdves,  it 
would  have  made  all  the  difference.  Nor  do  we  think 
that  there  is  any  distinction  in  this  case,  occasioned  by  the 
fact  that  the  coachman  went  into  the  house  to  leave  his 
hat,  and  might  therefore  be  considered  as  acting  by  their 
directions,  and  in  their  service.  There  is  no  evidence  of 
any  special  order  in  this  case,  or  of  any  general  order  to  do 
so,  at  aU  times,  without  leaving  any  one  at  the  horses^  heads. 
If  there  had  been  any  evidence  of  that  kind,  the  defendants 
might  have  been  well  considered  as  having  taken  the  care 
of  the  horses  upon  themselves  in  the  meantime. 

Besides  these  two  circumstances,  the  fact  of  the  coach- 
man wearing  the  defendants'  livery  with  their  consent, 
whereby  they  were  the  means  of  inducing  third  persons 
to  believe  that  he  was  their  servant,  was  mentioned  in  the 
course  of  the  argument  as  a  ground  of  liability,  but  cannot 
affect  our  decision.  If  the  defendants  had  told  the  plaintiff 
that  he  might  sell  goods  to  their  livery  servant,  and  had 
induced  him  to  contract  with  the  coachman,  on  the  footing 
of  his  really  being  such  servant,  they  would  have  been 
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liable  on  such  contract :  but  this  representation  can  only  Erek.  of  Pktu, 
conclude  the  defendants  with  respect  to  those  who  have  *  ^ 

altered  their  condition  on  the  faith  of  its  being  true.  In  Quarman 
the  present  case^  it  is  matter  of  evidence  only  of  the  man  Burnett. 
being  their  servant^  which  the  fact  at  once  answers. 

We  are  therefore  compelled  to  decide  upon  the  question 
left  unsettled  by  the  case  of  Laugher  v.  Pointer,  in  which 
the  able  judgments  on  both  sides  have^  as  is  observed  by 
Mr.  Justice  Story  in  his  Book  on  Agency^  page  406^ 
"  exhausted  the  whole  learning  of  the  subject^  and  should 
on  that  account  attentively  be  studied.''  We  have  con- 
sidered them  fiilly^  and  we  think  the  weight  of  authority, 
and  legal  principle^  is  in  favour  of  the  view  taken  by  Lord 
Tenterden  and  Mr.  Justice  LAttledaU. 

The  immediate  cause  of  the  injury  is  the  personal 
neglect  of  the  coachman^  in  leaving  the  horses^  which  were 
at  the  time  in  his  immediate  care.  The  question  of  law  is, 
whether  any  one  but  the  coachman  is  liable  to  the  party 
injured;  for  the  coachman  certainly  is. 

Upon  the  principle  that  qui  facit  per  alium  facit  per  se, 
the  master  is  responsible  for  the  acts  of  his  servant;  and 
that  person  is  undoubtedly  liable,  who  stood  in  the  relation 
of  master  to  the  wrong-doer — he  who  had  selected  him  aa 
his  servant,  from  the  knowledge  of  or  belief  in  his  skill 
and  care,  and  who  could  remove  him  for  nusconduct,  and 
whose  orders  he  was  bound  to  receive  and  obey;  and 
whether  such  servant  has  been  appointed  by  the  master 
directly,  or  intermediately  through  the  intervention  of  an 
agent  authorized  by  him  to  appoint  servants  for  him,  can 
make  no  difference. 

But  the  liability,  by  virtue  of  the  principle  of  relation  of 
master  and  servant,  must  cease  where  the  relation  itself 
ceases  to  exist :  and  no  other  person  than  the  master  of 
such  servant  can  be  liable,  on  the  simple  ground,  that  the 
servant  is  the  servant  of  another,  and  his  act  the  act  of 
another;  consequently,  a  third  person  entering  into  a 
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&rdk,  9f  Pka$,  contract  with  the  master,  which  does  not  raise  the  rehitioii 
1840.  ^£  master  and  serrant  at  all,  is  not  thereby  rendered  liable ; 
and  to  make  such  person  liable,  recourse  must  be  had  to  a 
different  and  more  extended  principle,  namely,  that  a  per- 
son is  liable  not  only  for  the  acts  of  his  own  serrant^  but 
for  any  iajury  which  arises  by  the  act  of  another  person, 
in  carrying  into  execution  that  which  that  other  per- 
son has  contracted  to  do  for  his  benefit.  That,  howeyer, 
is  too  large  a  position,  as  Lord  Chief  Justice  Eyre  says 
in  the  case  of  Bu9h  v.  Steinman  (a),  and  cannot  be  main- 
tained to  its  full  extent,  without  OYcrtuming  some  deci- 
sions, and  producing  consequences  which  would,  as  Lord 
Tenterden  observes,  "  shock  the  common  sense  of  all 
men :"  not  merely  would  the  hirer  of  a  post-diaise,  hack- 
ney-coach, or  wherry  on  the  Thames,  be  liable  for  the 
acts  of  the  owners  ci  those  yehides  if  they  had  the 
management  of  them,  or  their  servants  if  they  were 
managed  by  serrants,  but  the  purchaser  of  an  article  at  a 
shop,  which  he  had  ordered  the  shopman  to  bnng  home 
for  him,  might  be  made  responsible  for  an  injury  com- 
mitted by  the  shopman's  carelessness,  whilst  passing  along 
the  street.  It  is  true  that  there  are  cases — ^for  instance,  that 
of  Bmh  v.  Steinman,  Sly  v.  EdgUy  (&),  and  others,  and  per- 
haps amongst  them  may  be  classed  the  recent  case  of  Mat^ 
dleBon  y.  Murray — ^in  which  the  occupiers  of  land  or  build- 
ings hare  been  held  responsible  for  acta  of  others  than  their 
aemmts,  done  upon,  or  near,  or  in  respect  of  their  property. 
But  tkeae  cases  are  well  distinguished  by  my  Brother  LU-^ 
tledale,  in  his  very  able  judgment  in  Laugher  y.  Ptrinier. 

The  rule  of  law  may  be,  that  where  a  man  is  in  posses- 
sion of  fixed  property,  he  must  take  care  that  his  property 
is  so  used  or  managed,  that  other  p^sons  are  not  injured  ; 
and  that,  whether  his  property  be  managed  by  his  own 
immediate  seryants,  or  by  contractors  with  them,  or  their 
sGrvants.    Such  injuriea  are  in  the  nature  of  nuisances : 

(o)  1  Bos.  &  P.  404.  .    (b)  6  Esp.  6. 
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but  the  Bame  principle  which  applies  to  the  penoiud  oceii-  MMk,  ^  viw^ 
pation  of  land  or  hoiuies  by  a  man  or  his  family,  does  not 
apply  to  personal  moTeahle  chatteb,  which,  in  the  ordi- 
nary conduct  of  the  aflEEors  of  Uf e,  are  intrusted  to  the  eare 
and  management  of  others,  who  are  not  the  serrants  of  the 
owners,  but  who  exercise  employments  on  their  own  ac* 
count  with  respect  to  the  care  and  management  of  gooda 
for  any  persons  who  choose  to  intrust  them  with  them.  It 
is  unnecessary  to  repeat  at  length  the  reasons  giTcn  by  my 
Brother  LUtledak  for  this  dirtinction,  which  appear  to  urn 
to  be  quite  satis&eioiy;  and  the  general  proposition  above 
referred  to,  upon  which  only  can  the  defendants  be  liable 
for  the  acts  of  persons  who  are  not  their  servants,  seema 
to  us  to  be  untenable.  We  are  therefore  of  opinion  that 
the  defendants  were  not  liable  in  this  case,  and  the  rule 
must  be  made  absolute  to  enter  a  verdict  for  the  deC^danta 
en  the  second  issue. 

Rule  absolute. 

—i^, — 


The  Attokney-Genebal  v.  Dunn  and  Another. 

X  HIS  was  an  information  against  the  defendants,  as  exe«  A  British  sub- 
enters  of  Thomas  Boone  Tattnall  Boone,  deceased,  for  in^a  haTng  reti 
legacy  duties.    At  the  trial  before  Lord  Abinger^  C.  B.,  at  "utTiS^Elfg- 
the  Middlesex  Sittings  after  Hilary  Term,  a  special  ver-  Jj^°^;^^°^  „. 

chased,  in  1828, 
the  title,  castle,  and  esUte  of  R.,  in  the  Papal  States.  He  hired  lulian  domestic  servants, 
male  and  female,  whom  he  kept  at  R.  until  his  death.  He  eipended  large  sums  in  repair- 
ing and  improving  the  castle  and  grounds  of  R.,  which  repairs  and  improvements  were  going 
on  at  the  time  of  his  death.  He  did  not  make  R.  hit  constant  residence,  but  from  1828  to 
1831  sometimes  occupied  it,  sometimes  lived  in  furnished  lodgings  in  the  towns  acUacent,  and 
at  other  dmes  visited  Rome,  Florence,  and  other  parts  of  Italy,  residing  in  furnished  lodgings. 
In  1831  he  came  to  England,  and  resided  in  different  parts  of  it  till  September,  1832.  In 
March,  1833,  he  sent  to  R.  several  cases  of  plate,  books,  and  wearing  apparel.  In  September^ 
1832,  he  made  his  will  in  London.  In  the  same  month  he  left  England  and  went  to  Florence, 
where  he  remained  two  months,  and  thence  to  R. ;  he  then  lived,  sometimes  in  the  castle  of 
R.,  sometimes  in  furnished  lodgings  in  the  adjacent  towns,  till  October,  1838,  when  he  went  to 
Rome,  and  there  lived  in  furnished  lodgings  until  his  death  in  February*  1834:-— ^«M,  that  upon 
these  facts  there  was  no  evidence  of  the  tesUtor's  having  actually  acquired  a  domicile  at  R.,  or 
elsewhere  abroad,  although  they  indicated  an  mUnHon  to  make  R.  hia  domicile :  that  his  Eng- 
lish domicile  therefore  remained,  and  legacy  duty  was  consequently  payable  on  the  bequesta 
contained  in  his  wiU. 

QMsre»  whether  if  he  had  obtained  a  domicile  abroad^  legacy  duty  would  not  still  have  been 
payable. 
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jBreA.  of  Pleas,  dict  was  taken  by  consent  for  the  opinion  of  this  Conrt, 
1840.        vhich  stated  in  substance  as  follows. 

Thomas  Boone  Tattnall  Boone^  the  testator  in  the  plead- 
ings mentioned^ was  born  in  or  about  the  month  of  Junel787, 
at  Nassau^  New  Providence^  in  the  Bahama  Islands.  John 
Mubryne  Tattnall^  the  father  of  the  said  T.  B.  T.  Boone^  was 
a  British-bom  subject^  and^  at  the  time  of  the  birth  of  the 
said  T.  B.  T.  Boone^  resided  at  Nassau  aforesaid^  and  then 
held  a  situation  in  the  service  of  his  then  Britannic  Majesty 
King  George  the  Third.  The  said  T.  B.  T.  Boone,  during 
his  infancy,  visited  England  for  the  purpose  of  his  education; 
and  in  or  about  the  8th  of  July,  1806,  was  admitted  a  stu- 
dent at  the  Inner  Temple,  with  a  view  of  his  being  called  to 
the  English  bar;  and  on  the  28th  of  June,  1816,  he  was  called 
to  the  English  bar,  and  upon  that  occasion  took  the  usual 
oaths,  among  which  were  three  oaths  in  the  following  form, 
[setting  out  the  oaths  of  allegiance,  abjuration,  and  supre- 
macy] .  The  said  T.  B.  T.  Boone  practised  as  a  barrister  at 
the  English  bar  from  the  time  of  his  having  been  so  called 
as  aforesaid  until  the  year  1822,  in  which  year  he  acquired 
a  large  addition  to  his  fortime  imder  the  wiU  of  Elizabeth 
Boone,  a  relation,  and  thereupon  he  applied  for  and  obtained 
a  license  of  his  then  Majesty  King  George  the  Fourth,  to 
assume  and  use  the  surname  of  Boone  in  addition  to  his 
former  surname  of  Tattnall,  he  having  before  the  granting 
of  such  license  used  and  been  known  by  the  names  of  Tho- 
mas Boone  TattnaU  only.  [The  application  and  license 
were  then  set  out].  The  said  T.  B.  T.  Boone,  in  pursuance 
of  such  license,  assumed  the  surname  of  Boone,  and  from 
thence  continued  to  use  the  same. 

In  or  about  the  year  1824,  the  said  T.  B.  T.  Boone, 
then  being  in  England,  purchased  a  freehold  estate  con- 
taining about  eight  acres  of  land,  at  Lee,  in  the  county 
of  Kent,  and  some  few  years  afterwards  he  purchased  a 
few  feet  of  ground  to  gain  a  right  of  way  to  his  land ;  and 
imder  and  by  virtue  of  the  said  purchases  and  conveyances 
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thereof  respectively^  became  and  was  seised  in  his  demesne  Ex<^  of  PUas, 
as  of  fee  of  and  in  the  said  pieces  of  land  respectively.     In  • 

the  said  year  1824  he  took  a  lease  for  a  term  of  years  of  a 
house  at  Islington^  in  the  county  of  Middlesex,  which  he 
occupied  for  a  few  years,  but  afterwards  let  the  same,  and 
resided  in  lodgings  when  in  London.  At  the  time  of  the 
said  T.  B.  T.  Boone  so  assuming  the  surname  of  Boone  as 
aforesaid,  he  ceased  to  practise  as  a  barrister  at  the  Eng- 
lish bar,  and  from  that  period  spent  the  greater  part  of 
his  time  in  travelling  abroad,  occasionally  visiting  Eng- 
land. 

In  or  about  the  month  of  May,  1828,  the  said  Thomas 
Boone  Tattnall  Boone  purchased  the  Marquisate,  castle,  and 
estate  of  Basina,  of  about  800  acres,  situated  in  the  Papal 
States,  with  the  exception  of  about  one  acre  which  is  situ- 
ate in  Tuscany.  The  said  T.  B.  T.  Boone  hired  and 
engaged,  and  had  in  his  service  at  the  time  of  his  de- 
cease, Italian  domestics  and  other  servants  at  the  cas- 
tle of  Basina,  in  the  following  capacities; — ^that  is  to 
say,  a  steward  or  valet,  a  factor  or  bailiff,  and  man-cook, 
and  a  gardener,  and  two  female  household  servants.  He 
expended  large  sums  of  money  in  repairing  the  said 
castle,  making  and  laying  out  the  grounds  thereto  be- 
longing, and  in  making  roads,  and  otherwise  improving 
the  said  estate  at  Basina,  and  such  improvements  were 
going  on  [at  the  time  of  his  death.  From  the  11th 
September,  1828,  until  the  month  of  April,  1881,  he 
kept  all  the  before-mentioned  servants  at  Basina,  ex- 
cept as  hereinafter  mentioned,  although  he  did  not 
make  the  castle  of  Basina  his  constant  residence  during 
the  last-mentioned  period ;  but  when  in  that  neighbour- 
hood he  sometimes  occupied  the  same,  as  it  suited  his 
convenience,  and  sometimes  took  and  lived  in  furnished 
lodgings  in  the  town  adjacent  thereto:  at  other  times 
during  the  last-mentioned  period  he  visited  and  remained 
at  Bome,  Florence,  and  other  parts  of  Italy,  residing  on 
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Mgefh  of  Pirat,  Otom  oecanoDfl in  fonnBlied  lodgings;  socliTiflits  to Bjome, 
^*  Florence^  and  the  said  other  parts  of  Italy  haring  con- 
tinued for  some  months  respectively.  It  was  the  habit  of 
the  said  T.  B.  T.  Boone,  on  arnring  in  any  one  of  the  said 
towns  where  he  so  passed  some  months  as  aforesaid,  aftor 
his  valet  had  provided  him  with  the  necessary  servantSj  to 
send  the  said  valet  to  Rasina,  to  look  after  the  said  works 
which  had  been  undertaken  at  the  said  estate. 

In  the  month  of  April,  1881,  he  the  ssid  T.  B.  T.  Boone 
set  off  from  Florence,  where  he  had  heea  previously  stay- 
ing, with  his  said  valet,  and  arrived  at  Paris  on  the  Ist  of 
May  in  the  same  year,  and  a  few  days  afterwards  left 
Paris  for  Jersey  and  London,  in  which  capital  he  arrived 
on  the  22nd  of  June  then  next.  A  short  time  afterwards 
he  went  to  Cheltenham,  to  pass  the  remainder  of  the 
summer :  in  the  autumn  of  the  same  year  he  returned  to 
London,  and  firom  thence  went  to  Brighton,  at  which 
latter  place  he  resided  until  the  month  of  March,  18S2> 
when  he  again  returned  to  London,  at  which  last-men- 
tioned place  he  remained  during  the  months  of  April  and 
May,  and  part  of  June.  At  the  last-mentioned  time,  he 
sent  from  London  to  the  said  castle  and  estate  in  Italy,  a 
case  of  plate,  and  others  of  books  and  wearing  appareL 
He  looked  over  his  freehold  estate  in  Kent  hereinbefore 
mentioned,  residing  in  lodgings  at  Greenwich,  from  the 
middle  of  June,  1882,  until  the  month  of  August  then 
next,  at  which  last-mentioned  time  he  removed  to  London, 
where  he  remained  in  famished  lodgings  till  the  time  of 
his  departure  for  the  continent,  which  happened  in  the 
first  week  of  September,  1882 :  he  then  proceeded  from 
England  to  Florence,  where  he  remained  for  the  space  of 
about  two  months,  and  from  thence  to  the  said  estate  of 
Rasina.  The  said  Thomas  B.  T.  Boone  then  lived  at 
Basina,  and  in  the  neighbourhood  thereof,  sometimes  at 
the  castle  cS  Basina,  and  scmietimes  in  furnished  lodgings 
in  the  towns  adjacent  theretOj  until  tiie  mcmth  of  October, 
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1833«    In  that  month  he,  taking  with  him  his  valet  and  a  Sxek.  rf  Pha$^ 

1840 
man-cook,  and  leaving  his  other  servants  at  Basina,  set  off 

from  the  said  estate  of  Hasina,  and  went  to  Rome,  where 
he  took  fiimished  lodgings  No.  22,  via  Babbnino.  After 
three  weeks'  stay  at  Borne,  he  sent  his  valet  back  to 
Basina,  in  order  to  attend  to  the  works  which  were  in  pro* 
gross  there,  and  to  begin  a  new  road  which  was  to  lead  to 
the  Tratta  of  Perugia,  but  kept  the  said  man-cook  with 
him  at  Bome.  The  said  Thomas  B.  T.  Boone,  after  a  few 
days'  illness,  died  in  the  same  lodgings.  No.  22,  via 
Babbnino,  at  Bome,  on  the  28th  of  February,  1834. 

The  said  Thomas  Boone  Tattnall  Boone  described  him- 
self, when  travelling  as  aforesaid  in  foreign  states,  as  a 
native  of  England,  and  was  so  described  in  the  pass- 
ports which  it  was  necessary  for  him  to  obtain  from  the 
proper  authorities  in  the  different  foreign  governments 
and  states  in  which  he  travelled  and  lived  as  aforesaid. 
The  passport  used  by  the  said  T.  B.  T.  Boone,  on  his 
before-mentioned  journey  from  Bome  to  Florence,  was 
granted  to  him  by  the  Secretary  of  State  of  the  Pope  of 
Bome,  on  the  30th  March,  1830,  and  in  such  passport  the 
said  T.  B.  T.  Boone  was  called  and  described  in  the  fol« 
lowing  words  in  the  Italian  language,  viz. — ^'  II  Tommaso 
Tauttall  Bioone,  Inglese,  qui  domiciliato,  Marchese  di 
Basina;''— in  English,  "The  Signer  Thomas  Tattnall 
Boone,  an  Englishman  residing  in  this  city,  the  Marquis 
of  Hasina."  At  the  time  of  the  granting  of  this  pass- 
port,  there  was  residing  at  Bome  a  British  Consul.  It  was 
customary  for  the  Papal  Grovemment  not  to  grant  a  pass-^ 
port  to  a  foreigner  leaving  Bome,  if  there  were  in  Bome  a 
minister  representing  the  nation  to  which  such  foreigner 
belonged;  but  there  was  not  any  law  in  Bome  which  pro- 
hibited the  Secretary  of  State  of  the  Pope  from  granting 
passports  to  British  subjects  leaving  Bome,  and  such 
Secretary  of  State  had  fiill  authority  to  grant  such  pass- 
ports if  he  thought  proper  so  to  do.     The  passport  used 
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Exeh.  of  Pleat,  by  the  said  T.  B.  T.  BoonCj  on  his  journey  from  Florence 
'  ^  to  Faris^  and  from  thence  to  St.  Malo  in  France,  on  his 
way  to  Jersey  and  England,  in  the  months  of  April  and 
May,  1831,  was  granted  to  him  by  the  Pope's  nuncio  resid- 
ing in  Florence.  On  the  1st  of  April,  1831,  and  at  the 
time  when  the  last-mentioned  passport  was  granted,  there 
was  residing  in  Florence  a  British  minister,  and  the  Flo- 
rentine authorities  were  also  themselves  in  the  habit  of 
granting  passports  to  the  persons  requiring  the  same.  In 
such  last-mentioned  passport  the  said  T.  B.  T.  Boone  was 
called  and  described  in  the  following  words  in  the  Ita- 
lian language : — ^'11  Tommaso  Tautall  Bioone,  Marchese 
di  Basina,  native  di  Inghilterra,  domiciliate  in  Boma.'' 
The  said  Thomas  B.  T.  Boone  afiSxed  his  signature  to  the 
said  last-mentioned  passport  in  the  following  words — 
''T.  Tattnall  Boone.''  And  at  the  foot  of  the  passport 
there  was  a  note  or  memorandum  in  the  Italian  language, 
in  the  words  following: — '^Belasciato  il  presente  dietra 
altro  passuporto  scadute,  &  depositato  in  questa  Nun- 
adatura  aplica" — ^in  English,  "  The  present  granted  on  the 
receipt  of  the  former  passport  expired,  and  deposited  in 
this  Apostolical  Nunciature."  The  said  former  passport 
mentioned  in  the  said  note  or  memorandum,  was  the 
passport  so  granted  at  Bome  to  the  said  T.  B.  T.  Boone 
in  manner  aforesaid.  It  has  always  been  customary  for 
the  government  of  Tuscany  not  to  grant  a  new  passport  to 
a  foreigner,  if  there  were  in  Tuscany  a  minister  represent- 
ing the  nation  to  which  such  foreigner  belonged,  or  repre- 
senting the  nation  by  whose  government  the  passport  had 
been  granted,  under  the  protection  of  which  such  foreigner 
had  come  to  Florence ;  and  it  has  been  usual  for  any  such 
foreigner,  in  the  event  of  the  loss  of  a  passport,  or  the 
expiration  of  its  stated  term,  to  address  himself  to  either  of 
such  last-mentioned  ministers,  and  to  obtain  from  either 
of  them  a  new  passport;  and  there  was  not  nor  is  there 
any  law  in  Florence,  which  prohibited  the  Pope's  nuncio 
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Ksiding  in  Florence,  from  granting  a  passport  to  a  British  ^2«cA.  of  Pleat, 
subject  leaving  Florence,  if  he  thought  proper  so  to  do.  - 

In  the  police  regulations  in  force  at  Paris,  in  the  month     Attorney- 
of  May,  1831,  a  direction  is  contained  in  the  following  v. 

words  in  the  French  language — "  Tout  Stranger  arrivat  k 
Paris  avec  un  passeport  delivrS  par  une  autorit^  de  la 
nation  a  laquelle  il  appartient,  doit  Stre  renvoye  devant 
son  ambassadeur,  pour  faire  legaliser  la  signature  de  cette 
autorite,  et  ce  n^est  qu'apres  qu'elle  a  6t6  ainsi  certified, 
que  la  Prefecture  accorde  une  permission  de  sejour,  on  un 
visa  de  depart/'  that  is  to  say — "Every  foreigner  arriv- 
ing at  Paris  with  a  passport  granted  by  an  authority  of  the 
nation  to  which  he  belongs,  ought  to  be  sent  to  his  Am- 
bassador, in  order  that  the  signature  of  that  authority  may 
be  legalised,  and  it  is  only  after  it  has  been  so  certified, 
that  the  Prefecture  grants  to  the  holder  a  permission  to 
reside,  or  visa  of  departure/'  The  *'  country  to  which  the 
foreigner  belongs''  is  understood  by  the  police  authorities 
at  Paris  to  be  the  country  of  which  he  is  stated  in  his 
passport  to  be  a  native ;  and  upon  a  foreigner  arriving  in 
Paris,  being  the  holder  of  a  passport  upon  which  had  been 
obtained  a  "  visa,"  signed  either  by  the  Ambassador  of  the 
country  of  which  such  holder  is,  or  upon  the  face  of  the 
passport  is  described  to  be  a  native,  the  police  authorities  of 
Paris  have  been  accustomed  to  grant  to  the  holder  of  the 
passport  their  permission  to  reside,  or  a  visa  of  departure. 
The  said  Thomas  B.  T.  Boone,  on  the  19th  May,  1831, 
then  being  in  Paris,  and  about  to  leave  that  place  on  his 
said  journey  to  St.  Malo,  Jersey,  and  England  as  afore- 
said, presented  the  before-mentioned  passport,  granted  to 
him  in  Florence  by  the  Pope's  nuncio  residing  there  as 
aforesaid,  to  the  British  Ambassador  then  residing  at 
Paris,  for  his  signature,  and  the  said  Ambassador  then 
signed  the  same;  and  the  said  Thomas  B.  T.  Boone,  on 
the  20th  of  the  said  month  of  May,  1831,  presented  the 
said  passport  to  the  proper  officer  of  police  in  Paris  for 
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ExeK  of  Pieoi,  signature^  and  the  said  officer  tlien  signed  the  same. 
*  ^  There  was  residing  in  Paris,  during  the  whole  of  1881,  a 
nuncio  or  minister  from  the  Pope  of  Borne. 

The  said  Thomas  B.  T.  Boone  never  at  any  time  ob- 
tained from  his  late  Majesty  King  William  the  Fourth,  or 
from  his  late  Majesty  George  the  Fourth,  any  license, 
grant,  or  other  authority  to  use,  assume,  or  bear  the  title 
of  Marquis  of  Hasina,  or  any  other  foreign  title  of  honour. 

At  the  time  of  the  death  of  the  said  Thomas  B.  T. 
Boone,  he  was  considered  by  the  goyernment  authorities 
at  Rome  to  be  an  English  subject,  and  in  accordance  with 
the  practice  and  custom  adopted  at  Borne  when  EngUah 
subjects  die  there,  all  the  property  and  effects  of  the  said 
Thomas  B.  T.  Boone,  which  were  then  in  his  lodgings  at 
Bome,  were  taken  possession  of  by  the  English  Consul  at 
Bome,  for  the  executors  of  the  will  of  the  said  Thomas 
B.  T.  Boone. 

The  said  Thomas  B.  T.  Boone,  whilst  he  was  in  Eng- 
land, in  August  1832,  as  aforesaid,  disposed  of  his  said 
leasehold  house  at  Islington,  and  also  at  the  same  time  sold 
his  freehold  property  in  the  county  of  Kent.  He  at  that 
period  further  caused  notice  to  be  given  of  caUing  in 
JS2000  which  were  owing  to  him,  and  secured  by  a  mort- 
gage of  some  freehold  and  leasehold  houses  in  London 
and  in  the  county  of  Essex,  but  did  not  succeed  in  obtain- 
ing payment  thereof. 

Whilst  the  said  T.  B.  T.  Boone  was  in  England,  in  Sep- 
tember 1832,  he  made  his  last  will  and  testament  in 
writing,  as  follows  :-7 


''This  is  the  last  will  and  testament  of  me,  Thomas 
Boone  Tattnall  Boone,  now  residing  at  65,  Begent  Street, 
London.  I  give  my  property  in  the  Papal  States,  called 
Basina,  and  the  plate,  china,  books,  and  pictures,  to  my 
brother.  I  give  my  carriages  and  harness  to  my  mother. 
I  give  iSlOO  a-year  to  my  sister,  Mrs.  De  la  Houssaye, 
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during  my  mother^s  life.  £500  aterling  I  give  to  mj  BMeh.qfPitmi^ 
faithful  servant  Angelo  Boncinelli^  and  my  gold  watch, 
chain,  and  seals,  and  £500  to  his  wife,  Bosina  Boncinelli, 
to  be  settled  on  her  in  Italy.  I  give  the  interest  aocming 
from  all  the  rest  of  my  property  in  possession,  remainder, 
and  reversion,  to  my  mother  daring  her  life :  afterwards 
one-half  of  the  interest  to  my  brother,  and  one^half  of  the 
interest  to  my  sister:  upon  the  death  of  my  sister,  the  ci^pi- 
tal  to  go  to  her  children,  if  she  have  any,  and  if  not,  to  my 
brother;  upon  the  death  of  my  brother,  the  capital  to  go  to 
his  children.  I  appoint  Ralph  Brown  and  Henry  Words- 
worth, 32,  Threadneedle  Street,  London,  (the  defendants), 
my  executors,  giving  them  £100  each.  Dated  the  4Ah 
day  of  September,  1882. 

«T.  B.  Tattnall  Boone,  (L.  S.) 

'^  Signed  and  sealed  in  the  presence 
of  Charles  Stokes,  65,  Regent 
Street,  Piccadilly,  London." 

The  said  Ralph  Brown  and  Henry  Wordsworth  are 
strangers  in  blood  to  the  testator,  and  British-bom  sub** 
jects,  resident  in  the  city  of  London,  and  attomies  of 
this  Court;  and  they,  on  the  death  of  the  said  T.  B.  T. 
Boone,  took  upon  themselves  the  burden  of  the  execution 
of  the  said  will,  and  duly  proved  the  same  in  the  Preroga* 
tive  Court  of  the  Archbishop  of  Canterbury,  on  the  7th 
day  of  April,  1834. 

[The  case  then  stated,  that  the  testator,  at  the  timie  of  his 
death,  was  possessed  of  the  said  real  estate  at  Rasina,  and 
of  the  live  stock  and  effects  therein;  and  that  he  had  then 
no  real  estate  in  this  country :  it  then  set  forth  the  parti- 
culars of  his  personal  estate ;  that  the  execators  had  as- 
sented to  the  several  legacies  bequeathed  by  the  will,  and 
retained  the  amount  for  the  legatees;  it  then  stated  the 
value  of  the  several  specific  legacies;  and  that  no  duty 
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Exeh.  of  PUoi,  had  been  paid  in  respect  of  the  said  bequests^  or  any  of 

^  '  ^     them  j  and  that  the  residue  of  the  personal  estate  in  Eng- 

Attornet-     land,  after  payment  of  debts  and  legacies,  amounted  to 
General        ^, /^^ -,  &  ' 

£14,000.] 

The  question  for  the  opinion  of  the  Court  was,  whether, 

under  the  facts  found  in  the  special  verdict,  legacy  duty 

were  payable  in  respect  of  the  bequests  contained  in  the 

will  of  the  said  T.  B.  T.  Boone. 


V, 
DUKN* 


The  Aiiomey-General,  for  the  Crown. — ^The  first  ques- 
tion which  arises  in  this  case  is,  whether,  upon  the  fetcts 
stated  in  the  special  case,  the  testator  had  acquired  a 
domicile  in  the  Papal  States  (a).  It  will  not  be  disputed 
that  he  was  previously  domiciled  in  England.  He  resided 
here  for  many  years,  was  called  to  the  bar,  purchased  pro- 
perty in  England,  and  had  all  the  rights  belonging  to  an 
Englishman  and  a  member  of  the  bar.  Nor  can  the  general 
doctrine  be  denied,  that  the  original  domicile  remains  until 
another  has  been  acquired.  Then  how  can  it  be  said  that 
a  foreign  domicile  has  been  acquired  in  this  case  ?  It  could 
not  be  by  merely  travelling  abroad,  or  by  purchasing  an 
estate  in  a  foreign  state.  If  the  testator  had  died  during 
the  interval  when  he  was  in  England  in  1831  and  1832,  at 
which  time  he  made  his  will,  could  it  have  been  said  his 
property  would  not  be  subject  to  legacy  duty,  and  that  he 
must  not  then  have  been  considered  as  domiciled  in  his 
native  country?  [Parke,  B. — He  might  retain  all  the 
rights  of  a  British  subject,  if  he  were  ever  so  much  domi- 


(a)  The  Court  suggested,  that 
the  question  what  was  the  domicile 
of  the  testator,  was  a  question  of 
fact,  which  ought  in  strictness  to 
have  been  found  by  the  jury :  and 
it  was  agreed  between  the  counsel 
on  both  sides  (although  the  Attoiv 
ney-General  insisted  that  it  was  a 


question  of  law)  that  the  Court 
should  be  at  liberty,  upon  the  facts 
stated  in  the  case,  to  find  whether 
the  testator  had  or  had  not  acquired 
a  domicile  in  the  Papal  States,  and 
that  such  finding  should  be  inserted 
in  the  special  verdict,  and  should  be 
final. 
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died  in  a  foreign  country,  because  domicile  and  national  ^^*«  pf  ^^*o»% 
character  are  quite  diflferent  things.]  Surely  not,  if  it 
were  clear  that  he  had  abandoned  his  country.  It  was, 
indeed,  even  doubted  in  Curling  v.  ThanUon  (a),  whether 
an  Englishman  could  acquire  a  foreign  domicile.  \Parkey 
B. — That  is  altogether  overruled  by  Stanley  v.  Bemes  (i).] 
No  doubt;  and  it  will  not  be  disputed  that  an  English 
subject  may  acquire  a  foreign  domicile,  with  referenc6  to  a 
testamentary  disposition,  so  that  if  he  makes  a  wiU,  it  will 
be  determined  by  the  law  of  the  domicile,  not  by  the  forum 
originis,  and  if  he  dies  intestate,  his  personal  property  will 
be  distributed  according  to  the  law  of  the  domicile,  not  ac- 
cording to  that  of  the  locus  rei  sitae.  But  there  is  no  pre- 
tence for  saying,  that  the  testator  in  the  present  case  had 
permanently  abandoned  his  country :  he  had,  indeed,  pur- 
chased the  title  and  estate  of  Basina,  but  it  is  not  because 
a  person  has  a  residence  in  a  foreign  country,  to  which  he 
may  go  occasionally,  that  he  is  domiciled  in  that  country. 
On  all  occasions  Mr.  Boone  described  himself  as  a  native 
of  England;  he  applied  to  the  English  Ambassador  to 
have  his  passport  vis^,  not  to  the  Nuncio  of  the  Pope ;  and 
finally,  he  was  considered  an  English  subject  by  the  authori- 
ties of  Rome;  his  property  was  taken  possession  of  by  them 
as  the  property  of  any  English  subject  would  be  who 
was  in  itinere  at  Rome ;  and  they  could  best  judge  whe- 
ther he  was  to  be  treated  as  an  English  subject,  or  as  hav- 
ing become  a  subject  of  the  Papal  States.  He  resided  only 
occasionally  at  Basina;  for  months  together  he  hved  in 
different  towns  in  Tuscany  and  elsewhere,  not  merely  at 
an  inn,  but  in  lodgings;  and  it  might  just  as  reasonably  be 
contended,  that  he  was  domiciled  in  Tuscany. 

One  of  the  leading  authorities  on  the  subject  of  the  law 
of  domicile  is  that  of  Bruce  v.  Bruce  (c).     In  that  case  it 


(a)  2  Addams,  14.  (b)  3  Hagg.  373. 

(c)  2  Bob.  &  P.  229,  n. ;  6  Bro.  P.  C.  566. 


SSB  CABXa  IN  THE   BXCHBQtnER^ 

fbtek.  of  PitM,  was  held  in  the  House  of  Lords,  that  a  Scotchman  who 
^   ^     ^    entered  into  the  service  of  the  East  India  Company,  and 
Attorhet*    9eryed  in  India  as  an  officer  in  their  army,  was  domiciled 
9.  in  the  East  Indies,  the  Company  being  considered  in  the 

^''  nature  of  foreign  soYcreigns.  But  the  testator  in  thia 
case  accepted  no  office  under  the  Pope,  and  did  nothing 
to  attach  him  to  any  foreign  government.  In  SomerviHe 
▼.  8omerviae{a),  although  Lord  Somerville  had  a  house  and 
resided  a  great  part  of  the  year  in  England,  it  was  held 
that  he  was  domiciled  in  Scotland,  the  domicile  of  origin 
nerer  having  heeai  lost.  In  Curling  ▼.  Thornton^  one  ques* 
tion  wai^  whether  the  party  had  in  fact  acqidred  a  foreign 
domicile,  and  upon  that  point  the  judgment  of  Sir  John 
NichoU  is  unimpeached.  He  says — ''  The  facts  relied  upon 
in  the  allegation  by  way  of  defeating  the  claim  of  this  will 
to  probate,  are  these :  that  in  1815  the  deceased  went  to 
France,  and  finally  withdrew  fitmi  England  in  1816,  the 
following  year;  that  in  1817  he  applied  for  and  obtained 
a  royal  ordonnance,  authorising  him  to  fix  his  domicile  in 
that  country,  and  assuring  to  him,  during  his  residence 
there,  the  ei\)oyment  (^  all  dvil  rights;  that  he  continued 
resident  from  that  time  till  his  death  there  in  March, 
1825,  only  once  in  that  time  coming  over  to  England, 
merely  to  transact  matters  of  business  (one  being  the 
making  of  the  will  in  question);  finally,  that  he  removed 
nearly  all  his  moveable  effects  to  France,  and  purchased 
an  estate  or  estates  there  in  1817,  which  estate  or  estates 
he  actually  retained  to  the  time  of  his  death/'  And  the 
learned  Judge  upon  those  facts — ^stronger  than  any  which 
esdst  in  the  present  case— intimated  a  clear  opinion  tbaA 
Colonel  Thornton  was  not  to  be  considered  domidled  in 
France,  as  not  having  completely  and  permanently  aban- 
doned his  forum  originis.  In  Stanley  t.  Bemes,  where  the 
testator  was  held  to  have  acquired  a  domicile  abroad,  the  facts 

(a)  5  Ves.  787. 
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were  very  strong  indeed.  There,  the  deceased  was  a  natire  JBwA.  «/  Pfc«, 

of  Ireland;  he  went  to  Lisbon  prior  to  the  year  1770;  in  - 

1809  he  went  to  Madeira:  and  from  the  time  he  first  left     Attorney- 

'  .    .  General 

Ireland  he  was  resident  in  the  Portuguese  dominions.     In 

1770  he  abjured  the  Protestant  religion;  he  married  a 
person,  who,  although  of  Irish  extraction,  was  a  native  of 
Portugal,  and  a  Catholic;  his  children  were  all  brought  up 
as  Catholics,  and  all  the  inmates  of  his  house  were  of  that 
fiedth :  and  he  had  signed  the  bond  of  allegiance  to  Por- 
tugal. In  1828,  he  made  a  declaration  of  adherence  to  the 
Portuguese  Constitution,  which  was  required  to  be  taken 
by  all  Portuguese  subjects  who  held  offices  or  received 
pensions.  It  is  clear,  that  if  it  be  possible  for  a  British 
subject  to  acquire  a  foreign  domicile,  it  was  done  in  that 
case :  the  party  went  when  young  to  a  foragn  country;  he 
had  no  property  or  residence,  no  profession  or  status  in 
his  native  country;  he  took  the  oath  of  allegiance  to  a 
foreign  Government;  he  was  there  naturalized,  married, 
and  had  property,  and  for  a  long  period  of  years  was  en- 
tirely the  subject  of  that  adopted  country.  In  no  single 
particular  is  a  parallel  to  be  drawn  between  that  case 
and  the  present.  Here  the  testator  did  nothing  in  a 
foreign  country  but  what  a  mere  traveller  might  do;  he 
never  took  upon  himself  allegiance  to  any  foreign  power ; 
he  always  treated  and  described  himself  as  an  English- 
man. 

[The  Attorney-General  then  proceeded  to  argue,  that 
even  assuming  the  testator  to  have  acquired  a  domicile  in 
the  Papal  States,  his  personal  property  in  England  would 
be  liable  to  legacy  duty:  but  as  the  judgment  of  the 
Court  had  no  reference  to  this  point,  the  argimients 
upon  it  are  omitted.  He  cited  Attomey-General  v. 
Cockerell  {a),  Attorney -General  v.  Beatson  {b),  Logan  v. 


(o)  1  Price,  165. 


(6)  7  Price,  560. 
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Exeh.  of  Pleat,  Fairlic  (a).  In  re  Ewitig  (A),  Attorney"  General   v.  Jack'- 
'  ^     son  {c)y  In  re  Bruce  (d),  Jackson  v.  Forbes  (e),  .Arnold  v. 
Arnold  if).-] 

M.  V.  Ricfuzrds,  for  the  defendants. — ^The  case  plainly 
divides  itself  into  two  parts :  the  first  a  question  of  fact, 
whether  the  testator  was  or  was  not  domiciled  in  the  Papal 
States;  and  the  second^  if  that  fact  be  found  in]  favour  of 
the  defendants,  whether  he,  being  so  domiciled,  is  a  party- 
coming  within  the  description  intended  by  the  word  "  per- 
son/' in  the  clause  of  the  55th  Geo.  8,  c.  184,  Sched.  Part 
2,  imposing  the  legacy  duty. 

The  first  point  that  presents  itself  for  consideration  is, 
what  is  the  meaning  of  the  word  "  domicile ;"  a  term  in- 
troduced in  modem  times  only  into  the  laws  of  this  coun- 
try. The  synonyme  given  to  it  in  the  dictionaries  is 
''  house/'  or  "  home."  Wherever  a  man's  home  is,  that 
is  his  domicile :  to  what  country  he  owes  allegiance,  is  alto- 
gether a  different  matter.  Nor  can  the  intention  of  re- 
turning to  his  native  country  prevent  the  acquiring  of  a 
domicile  abroad.  Every  person  who  goes  to  India  in  the 
service  of  the  Company,  every  merchant  who  goes  abroad 
to  conduct  his  business,  goes  with  the  expectation  and 
intention  of  returning  at  some  period.  He  is  not  less  a 
native  of  England,  because  he  resides  and  is  domiciled 
abroad ;  and  the  manner  in  which  he  describes  himself  in 
passports  or  otherwise,  cannot  affect  the  question  of  domi- 
cile. In  Bruce  v.  Bruce,  Lord  Thurlow  thus  explains  the 
doctrine  of  domicile : — ''  A  person's  origin,  in  a  question 
of  where  is  his  domicile,  is  to  be  reckoned  but  as  one  cir- 


(a)  12  Sim.  &Stu.  284;  1  Myl. 
&  Cr.  59. 

(b)  1  C.  &  J.  151. 

(c)  2   C.  &  J.  101 ;  S.  C.  on 
error  in  Dom.  Proc.,  8  Bligh,  15 ; 


2  Clark  &F.  48. 
(rf)'2  C.  &  J.  436. 
(tf)  lb.  385. 
(/)  2  Myl.  &  Cr.  256. 
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cnmstance  in  evidence,  which  may  aid  other  drcnm-  ii«eji.  rf  puat, 
stances :  but  it  ia  an  enormous  proposition^  that  a  person  is  ^^^* 
to  be  held  domiciled  where  he  drew  his  first  breath,  with- 
out adding  something  more  unequivocal.  A  person's  being 
at  a  place  is  prim&  fade  evidence  that  he  is  domiciled  at 
that  place,  and  it  lies  on  those  who  say  otherwise,  to  rebut 
that  evidence.  It  may  be  rebutted,  no  doubt :  a  person 
traveUing — on  a  visit — he  may  be  there  some  time  on  ac- 
count of  his  health,  or  business ;  a  soldier  may  be  ordered 
to  Flanders,  and  be  detained  at  one  place  there  for  many 
months: — ^the  case  of  ambassadors,  &c.  But  what  will 
make  a  person's  domicile  or  home,  in  contradiction  to 
these  cases,  must  occur  to  every  one.  A  British  man 
settles  as  a  merchant  abroad ;  he  enjoys  the  privileges  of 
the  place;  he  may  mean  to  return  when  he  has  made  his 
fortune;  but  if  he  dies  in  the  interval,  will  it  be  main- 
tained that  he  had  his  domicile  at  home?''  Applying 
the  rule  there  laid  down,  which  was  adopted  in  SomerviUe  v. 
Somervitte,  the  only  question  is,  what  is  the  home,  or  per- 
manent residence,  of  the  party  at  a  particular  period? 
Now,  upon  the  facts  found  in  this  case,  does  it  not  appear 
that  the  deceased  was  domiciled  at  Basina?  or,  at  all 
events,  that  he  had  ceased  to  be  domiciled  in  England? 
Here  the  original  domicile  was  in  the  Bahama  Islands ;  the 
domicile  in  England  was  an  acquired  one,  and  the  fiactB 
shew  that  he  subsequently  abandoned  that  also,  and  as- 
sumed a  new  domicile  abroad.  In  1828  his  intention  was 
clearly  formed  to  reside  permanently  at  Basina,  and  make 
that  his  domicile;  and  in  1832  that  intention  was  com- 
pleted. The  circumstances  of  his  hiring  household  ser- 
vants of  all  kinds,  and  of  his  carrying  on  improvements 
there  for  several  years,  evinced  an  intention  to  make  it  his 
home :  the  sending  of  his  plate  and  books  shewed  it  still 
more  clearly.  In  the  same  year,  1882,  he  disposed  of  his  real 
property  in  Kent,  and  sold  his  house  at  Islington;  thereby 
completely  breaking  uphis  domicile  here.    Where  had  he 
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^eh.  4^  Pknt  after  that  time  any  home  in  England?  [Lord  Abinffer, 
C.  B. — ^You  make  out  a  very  probable  case  that  he  in- 
tended to  make  Rasina  his  permanent  residence  and  domi- 
die ;  but  that  is  a  very  different  question  from  whether 
he  had  actually  done  so.  We  cannot  tell,  from  the  case, 
whether  he  erer  resided  a  week  together  at  Rasina.]  Ilie 
argument  is,  that  he  had  selected  it  as  his  permanent 
home,  having  abandoned  and  broken  up  his  English  domi- 
cile ;  although  the  improvements  going  on  there  prevented 
his  constant  and  regular  residence.  [Parke,  B. — Suppose 
we  are  of  opinion  that  the  testator  has  acquired  no  domi- 
cile abroad  since  he  had  a  domicile  in  England,  then 
you  do  not  dispute  that  the  old  domicile  remains,  and 
that  his  property  is  liable  to  pay  the  legacy  duty?]  No; 
but  it  is  contended,  that  assuming  him  not  to  be  do- 
miciled at  Rasina,  still  he  had  abandoned  his  domicile 
in  England,  and  assumed  one  in  the  Papal  States.  [He 
was  then  proceeding  to  the  second  point,  when  the  Court 
intimated  that  it  was  unnecessary  to  hear  him  on  that 
point,  as  they  were  against  him  on  the  former.] 

Lord  Abingeb,  C.  B. — ^We  are  all  agreed  that  there  is  not 
sufficient  evidence  to  establish  any  domicile  after  Mr.  Boone 
quitted  England.  We  have  considered  it  very  much,  and 
with  some  anxiety*  My  impression  at  first  was,  that  there 
might  bc)  but  I  now  think,  that  if  I  were  on  a  jury,  I 
could  not  find  that  £act,  unless  I  were  prepared  to  find  that 
an  intention  is  the  same  thing  as  an  act.  I  cannot  find 
that  the  testator  is  remaining  in  any  one  place;  and  with 
respect  to  Rasina,  the  evidence  does  not  enable  us  to  say 
that  he  was  there  for  a  week  at  a  time,  or  that  his  house 
was  furnished ;  and  when  he  was  there,  he  did  not  live  in 
the  house,  but  in  towns  adjacent,  and  in  ready-furnished 
lodgings.  It  does  not  appear,  on  the  facts  of  this  case, 
that  at  any  one  time  he  was  there  for  more  than  a  short 
period.     He  had  an  intention,  probably,  of  making  that 
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improvements;  but  in  the  meantime  he  was  wandering 

abont  in  the  towns  of  Italy.    There  is  no  more  reason  for     Attorn  kt- 

OsNsaAii 

saying  he  was  resident  in  the  Papal  States,  than  that  he  w. 

was  resident  at  Florence:  he  appears  to  have  been  some  ^"^' 

time  in  each  place,  but  in  ready-furnished  lodgingSj  aad  in 
all  of  them  it  was  as  a  man  passing  from  place  to  place.  A 
man  may  travel  about  the  continent  for  four  or  five  years^ 
amusing  himself  at  the  bathing  places^  or  Tisitiiig  galleries 
of  works  of  art;  yet  however  long  he  may  remain,  it  does 
not  constitute  a  domicile  in  any  of  those  places,  more 
espedalty  if  he  has  had  a  domicile,  which  he  never  loses 
until  he  has  acquired  another.  I  think  that  in  this  case 
there  is  not  sufficient  to  enable  us  to  determine  that  in  fact 
Mr.  Boone  was  domiciled  either  at  Hasina,  or  at  any  other 
place  abroad;  in  that  case  it  is  admitted  that  he  retained 
his  English  domicile :  and  if  he  did,  it  is  equally  admitted 
that  the  legacy  duties  are  payable.  I  express  no  opinion 
upon  the  question  whether  they  would  be  payable,  if  the 
Court  thought  that  his  domicile  was  abroad,  although  I 
entertain  an  opinion  on  that  subject :  but  we  are  all  agreed* 
as  the  counsel  have  proposed  to  put  us  in  the  place  of 
a  jury,  and  we  are  to  find  as  a  fact  what  ought  to  have 
been  found  by  the  special  verdict^  that  although  it  is  pro- 
bable, that  if  the  testator  had  lived,  he  would  have  Uved 
at  Basina,  and  made  it  his  domicile,  there  is  no  evidence 
of  anything  more  than  intention,  and  that  we  cannot  find 
that  he  was  domiciled  either  at  Rasina,  or  in  any  other 
part  of  the  continent.  His  English  domicile  therefore 
remains. 

Parke,  B. — I  am  entirely  of  the  same  opinion.  It 
seems  to  me,  that,  giving  full  effect  to  all  the  evidence,  the 
only  conclusion  that  we  can  arrive  at,  is  that  of  an  intention 
on  the  part  of  the  testator  to  fix  his  domicile  somewhere 
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Exch.  of  Pkd9,  abroad^  probably  at  Basina.  Very  likely^  if  his  house  at 
Rasina  had  been  fitted  up,  and  he  had  gone  there  to  re- 
side for  some  weeks  or  months,  we  might  have  come  to  the 
conclusion  that  he  had  fixed  his  domicile  there.  But,  upon 
the  facts  disclosed  in  the  special  verdict,  I  think  the  Ck>urt 
cannot  come  to  any  other  conclusion  than  that  it  was  un- 
certain :  there  is  no  certainty,  I  think,  of  anything  except 
of  his  intention  to  change  his  domicile.  It  is  admitted, 
that  his  former  domicile  continued  until  not  only  an  in- 
tended, but  until  an  actual,  acquiring  of  a  new  one.  K  it 
had  appeared  that  the  testator's  domicile  had  been  in 
the  Papal  States,  I  am  by  no  means  prepared  to  say 
that  I  have  made  up  my  mind  what  legacy  duty  would 
have  been  payable:  that  subject  requires  a  good  deal 
of  consideration.  There  is  no  small  difficulty  in  recon- 
ciling the  principles  of  all  the  cases  which  have  preceded 
this. 


Aldeeson,  S. — Independently  of  the  facts  of  the  case 
shewing  a  domicile  in  England,  there  is  nothing  to  shew 
a  domicile  out  of  England :  all  the  facts  stated  at  the 
beginning  of  the  special  verdict  are  consistent  with  the  tes- 
tator's being  an  English-bom  subject.  I  wish,  however, 
to  guard  myself  particularly  against  the  conclusion,  that 
if  the  domicile  had  been  in  the  Papal  States,  the  Crown 
would  not  have  been  entitled  to  the  duties.  As  at  pre- 
sent advised,  I  think  it  would. 


Judgment  for  the  Crown. 
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Bxeh.  of  Pleat, 
1840. 
HiNDLE  V.  POLLITT  (fl).  "^        "         ' 

Debt  on  bond,  dated  20tli  of  March,  1828,  in  the  penal  where,  at  the 
sum   of  £200.     The  declaration  set  forth  the  condition,  "ock  of  ?he  de- 
whereby — after  reciting  that  the  defendant  had  been  feasant,  the 
tenant  to  the  plaintiff,  and  also  that  he  ought  to  have  farm,  w.,  the 
given  up  the  possession  of  the  lands  and  grounds  belong-  joining  farm,  * 
ing  to  a  certain  farm,  called  Stanley  House,  on  the  2nd  cowf^gnTby 
day  of  February  then  last,  and  of  the  buildings  belonsinff  *«  defendant's 

•'  'f  '  o  o     cj   permission,  left 

to  the  said  farm  on  the  12th  day  of  May  then  next,  ac-  them  on  the  de- 
cording  to  the  terms  of  his  notice;  and  also  reciting,  that  forsome'w^ks, 
the  plaintiff  had  consented  and  agreed  to  waive  the  said  v"n°il^"f,o^^ia 
notice,  and  to  allow  the  defendant  to  continue  his  occu-  o'"*  farm  to 

feed  them: — 

pancy  of  the  said  farm,  with  the  closes  of  land  and  out-  Held,  that  the 
buildings  and  appurtenances  thereto  belonging,  and  then  Jy  the8e"ow8 
occupied  therewith  by  the  defendant,  for  and  during  the  J^J[Ji^*^^Jg 
term  of  one  year  then  next  ensuing,  to  be  computed  as  to  farm,  and  that 
the  land  from  the  2nd  day  of  February  then  last,  and  as  of  it  by  w. 
to  the  buildings  from  the  12th  day  of  May  then  next,  on  ^"he^"*^!^ 
condition  that  the  defendant  should  sim  a  warrant  of  tionofabond, 

°  ,  whereby  the 

attorney  in  ejectment,  to  quit  the  said  farm  and  premises  defendant  had 
at  the  expiration  of  the  said  year  to  be  computed  as  afore-  hiTundiorT 
said,  which  he  the  defendant  had  accordingly  done,  and  J^^utands^read 
also  on  condition  that  the  defendant  should  execute  the  all  the  manure 

and  compost 

said  writing  obligatory : — ^it  was  conditioned,  that  if  the  then  collected 
defendant,  his  heirs,  executors,  or  admimstrators,  did  and  gtcad*or*onany 
should  put  and  spread  all  the  manure  and  compost  then  other  part  of  the 

*  -^  *  farm,  on  the 

collected  in  the  midden-stead,  or  on  any  other  part  of  the  meadow  land, 

said  farm,  on  the  meadow  land  to  the  said  farm  belonging,  sell,  cart,  or 

immediately  after  the  execution  of  the  said  writing  obli-  ™^dun*'' com- 

eatory,  and  did  not  nor  should  seU,  cart,  or  convey  away  po»t,  or  manure 

,  ^  ,  .,    n  from  the  said 

any  dung,  compost,  or  manure  from  the  said  farm,  nor  farm." 
plough  or  sow  with  corn  any  part  of  the  said  farm,  except 

(a)  This  case  was  decided  in  Hilary  Tenn. 
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or  set  with  potatoes  any  part  of  the  said  farm^  except  the 
Blackholes  in  the  close  called  the  Bails  Meadow^  nor  mow 
any  of  the  pasture  land  belonging  to  the  said  farm^  nor 
take  any  cattle  to  agists  nor  seU,  nor  permit  to  be  sold, 
any  of  the  hay  produced  on  the  said  farm,  bef<»re  the  25th 
day  of  December  then  next,  but  did  and  should  in  all 
respects  cultivate  and  manage  the  said  farm  in  a  husband- 
like manner,  and  leave  all  the  buildings  thereto  belonging 
(main  walls  and  principal  timbers  excepted)  in  good  repair 
and  condition,  to  be  approved  by  one  J.  F.  of  kc. ;  and 
also  did  and  should  pay  unto  the  plaintiff  the  yearly  rent 
or  sum  of  iE185  for  the  said  year,  to  be  computed  as  afore- 
said, the  whole  of  the  said  sum  of  iE135  to  become  due 
on  the  1st  day  of  May  then  next;  and  also  did  and  should, 
immediately  on  the  execution  thereof  pay  down  all  rent 
and  arrears  of  rent  then  due  to  the  said  plaintiff,  the 
amount  of  such  arrears  to  be  settled  by  the  said  J.  F. ;  and 
also  did  and  should  quit  and  give  up  the  possession  of  the 
said  farm  to  the  plaintiff  in  manner  following,  (that  is 
to  say),  the  land  (except  the  dose  called  the  Bamfield)  on 
the  2nd  day  of  February  then  next,  and  the  buildings 
and  the  said  dose  called  the  Bamfield  on  the  12th  day 
of  May  in  that  present  year;  and  also  did  and  should 
permit  and  suffer  the  plaintiff  to  plant  timber  or  other 
trees,  and  make  any  road  or  roads  in,  over,  or  upon 
any  part  of  the  said  farm,  after  the  10th  day  of  Octo- 
ber then  next,  without  making  any  compensation  for 
any  damage  to  be  occasioned  thereby,  or  being  deemed  a 
trespasser  in  respect  thereof;  and  also  did  and  should  weQ 
and  suffidentiy  fence  off  the  dose  adjoining]  the  road  on 
the  north  side  of  Woodfold  Park  Wall,  and  give  up  all 
claim  to  the  pasturage  of  the  uninclosed  land  on  the  sides 
of  the  said  road : — ^then  and  in  case  of  the  due  performance 
(amongst  others)  of  all  and  every  the  aforesaid  conditions, 
that  obligation  should  be  void,  otherwise  should  be  of 
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force;  as  by  the  said  writing  obligatory^  &c.    The  de*  Exck:  of  pum^ 
daration  then  averred,  that  the  plaintiff  did  allow  the  * 

defendant  to  continue  the  occnpation  and  possession  of 
the  said  farm  and  premises,  with  the  appurtenances,  in 
the  condition  mentioned,  for  the  said  spaces  of  time  re- 
spectively, and  on  the  terms  and  conditions,  in  the  said 
condition  of  the  said  writing  obligatory  mentioned.  It 
then  assigned  breaches  of  all  the  above  clauses  of  the 
condition: — first,  that  the  defendant,  dunng  the  conti- 
nuance of  the  tenancy,  to  wit,  on  the  21st  of  March, 
1838,  and  on  divers  other  days  and  times,  did  sell,  cart, 
and  convey  away  from  the  said  farm  and  premises,  a  great 
quantity,  to  wit,  200  cart-loads  of  dung,  compost,  and 
manure;  secondly,  that  the  defendant  broke  up  and  set 
with  potatoes  divers,  to  wit,  fifty  acres  of  the  land  of  the 
farm,  being  other  and  difibrent  land  than  the  Blackholes 
in  the  close  called  the  Rails  Meadow;  thirdly,  that  he  did 
not  cultivate  or  manage  the  farm  in  a  husbandlike  man- 
ner, but  on  the  contrary  thereof,  before  the  proper  time 
and  season  for  so  doing,  according  to  the  custom  of  the 
country,  removed  from  off  the  farm  horses,  cattle,  and 
sheep  belonging  to  him,  whereby  a  less  quantity  of  ma- 
nure was  made  on  the  premises  than  otherwise  would 
have  been ;  fourthly,  that  he  did  not  fence  off  the  close 
adjoining  the  road  on  the  north  side  of  the  Woodfold 
Park  Wall,  according  to  the  condition ;  and  lastly,  that  he 
did  not  give  up  all  claim  to  the  pasturage  of  the  unin- 
dosed  land,  but,  on  the  contrary,  depastured  his  cattle  on 
the  pasturage  of  the  unindosed  land  on  the  side  of  the 
road  in  the  condition  mentioned. 

The  defendant,  by  his  pleas,  denied  all  the  breaches 
assigned,  and  issues  were  joined  thereon. 

At  the  trial  before  Maule,  J.,  at  the  Lancaster  Summer 

Assizes,  1839,  the  facts  relating  to  the  first  breach,  viz. 

the  removal  of  manure  off  the  farm,  appeared  to  be  as  fol- 

k>ws.     On  the  4th  of  December,  1838,  the  defendant's 

tock  on  the  £um  was  sold  by  auction.    The  tenant  of 
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Exeh.  rf  PiMt,  an  adjoining  farm^  of  the  name  of  West^  attended,  and 
^^'  ^  bought  two  cows.  He  asked  the  defendant's  daughter  to 
let  them  stay  on  the  farm,  and  he  would  take  hay  for 
them  and  keep  them  there.  She  consented,  and  they 
remained  accordingly — one  a  week  and  the  other  fiye 
weeks.  West  bought  hay  daily  to  feed  them,  and  none  of 
the  defendant's  was  used  for  that  purpose.  They  stood  in  a 
shippon  in  the  farm-yard,  and  West  took  away  the  manure 
made  by  them,  and  spread  it  on  his  farm.  The  learned 
Judge,  in  summing  up,  stated  it  to  be  his  opinion  that 
this  was  no  breach  of  the  condition,  but  that  it  meant 
that  the  manure  which  was  not  to  be  conveyed  off  the 
farm  should  be  the  produce  of  the  farm.  [It  is  not  neces- 
sary to  refer  to  the  facts  relating  to  the  other  breaches.] — 
The  jury  having  found  for  the  defendant, 

Cresswell,  in  Michaelmas  Term,  obtained  a  rule  nisi  for 
a  new  trial,  on  the  ground  of  misdirection :  against  which, 
in  Hilary  Term, 

Alexander  and  Tomlinson  shewed  cause. — Looking  at 
the  substantial  meaning  of  this  condition,  it  does  not  apply 
to  such  a  case  as  this.  In  the  first  place,  the  plaintiff  has 
taken  upon  himself  to  prove  a  positive  act  done  by  the  cfe- 
fendant  himself,  within  the  terms  of  the  condition :  he  is 
bound,  therefore,  to  prove  that  the  removal  was  the  act  of 
the  defendant,  or  of  his  servant,  or  of  some  party  directly 
connected  with  him :  if  done  without  his  knowledge,  it  is  not 
within  the  prohibition  of  the  bond;  and  here  there  was  no 
evidence  whatever  of  such  knowledge  on  his  part.  Even  if 
a  removal  of  the  manure  under  such  circumstances  can  be 
within  the  condition,  it  ought  to  have  been  the  subject  of  a 
special  action  against  West.  [Alderson,  S. — ^The  difficulty  is, 
that  the  learned  Judge  did  not  leave  to  the  jury  the  question, 
whether  it  was  removed  by  the  defendant.  They  have  nega- 
tived only  the  fact,  that  none  was  removed  which  was  pro- 
duced on  the  farm,  not  that  none  was  removed  by  the  de- 
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fendant.]     But  secondly,  the  learned  Judge  put  the  true  is«c*-  4  ^fe«»» 
construction  on  the  bond.    The  tenant's  duty  is  only  this, —  ^  '  ^ 

to  take  care  that  whatever  the  farm  has  produced  the  farm  Hihdlb 
shall  have  the  benefit  of.  This  manure  was  not  made  Pollitt. 
on  the  farm,  nor  were  the  cattle  benefited  by  the  farm. 
Could  it  be  said  that  the  removal  of  manure  made  by  the 
droppings  of  a  neighbour's  horse,  who  came  on  a  visit  to 
the  tenant,  would  be  a  breach  of  such  a  condition?  In 
the  mode  in  which  the  breaches  are  assigned  in  the  declar- 
ation, no  entire  sentence  of  the  condition  is  set  forth,  but 
it  is  cut  up  into  minute  and  separate  portions :  but  in 
order  to  put  a  reasonable  construction  upon  it,  it  is  neces- 
sary to  refer  to  the  recital  and  condition  generally,  to  see 
whether  those  particular  clauses  are  not  explained  and 
controlled  by  the  context.  Now  the  condition  is,  that  the 
defendant  shall  put  and  spread  all  the  manure  and  com- 
post then  collected  in  the  midden-stead,  or  on  any  other  part 
of  the  farm,  on  the  meadow  land,  ancT  shall  not  sell,  cart, 
or  convey  away  any  dung  &c.  from  the  farm,  nor  plough 
or  sow  any  part  of  the  farm  except  the  Stone  Sridge 
Meadow,  nor  break  up  or  set  with  potatoes  any  part  except 
the  Blackholes,  &c.  &c. :  but  shall  in  all  respects  cultivate 
and  manage  the  farm  in  a  husbandlike  manner.  The  last 
clause  explains  all  that  has  gone  before :  it  means  that  the 
tenant  shall  not  do  any  of  the  acts  there  specified  contrary 
to  the  rules  of  good  husbandry.  Now  it  would  be  no  viola- 
tion of  the  rules  of  good  husbandry,  to  take  away  manure 
brought  on  the  farm  for  a  temporary  purpose,  and  not 
mixed  with  the  produce  of  the  farm  :  the  tenant  is  only  to 
leave  that  which  is  produced  from  the  farm  for  the  use  of 
the  succeeding  tenant.  There  is  no  such  phrase  used  as 
*'  brought  upon"  the  farm :  the  words  "then  collected  on'' 
the  farm,  evidently  refer  to  manure  the  produce  of  the 
farm:  and  the  subsequent  words  ought  reasonably  to 
receive  the  same  construction. 

VOL.  VI.  N  N  M.  w. 
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ment  on  the  other  side  assumes  that  the  words,  "  but  shall 
HiMOLB  in  all  respects  cultivate  and  manage  the  farm  in  a  husband- 
PoLUTT.  Uke  manner'' — ^PP^J  to  and  qualify  all  that  precedes  :  but 
that  is  not  the  case.  The  first  clause  of  the  condition 
applies  to  manure  then  collected  in  the  midden-stead,  or 
elsewhere  on  the  farm :  the  subsequent  words  apply  to 
manure  afterwards  to  be  made.  How  can  this  argument 
apply  to  the  prohibition  against  taking  in  cattle  to  agist  ? — 
that  is  not  contrary  to  good  husbandry.  The  last  ge- 
neral clause  is  only  cumulative  to  the  previous  positive  sti- 
pulations^ applying  to  anything  omitted  in  them,  which 
is  a  violation  of  the  rules  of  good  husbandry.  Whenever 
manure  is  dropped  on  the  farm,  which  the  tenant  is 
therefore  entitled  to  keep  there,  he  has  it  in  right  of  the 
fiarm,  and  has  therefore  no  power  to  remove  it.  Would  it 
have  been  necessary  to  aver,  in  an  action  for  the  breach  of 
any  of  these  specific  stipulations,  that  it  was  contrary  to 
good  husbandry  ?     [He  was  then  stopped  by  the  Court.] 

Lord  Abingeb,  C.  B. — This  certainly  appears  to  be  a 
very  ungracious  action,  unless  there  is  something  further 
in  the  case  than  appears  to  the  Court.  I  am  much  in- 
clined to  agree  with  the  general  rule  of  construction  laid 
down  by  my  brother  Maule,  and  differ  only  in  its  applica- 
tion to  the  present  case :  I  think  this  was  manure  made 
on  the  farm;  and  that  independently  of  any  technical 
question  as  to  the  breach  of  the  rules  of  good  husbandry  in 
removing  it.  The  question  is  not  by  whose  provender  the 
manure  was  produced,  but  whether  it  was  made  on  the 
taxm.  Now  suppose  the  farm  were  near  some  place  where 
a  large  fSedr  was  held,  and  it  was  convenient  to  the  farmer 
to  take  in  the  cattle  brought  to  the  fidr,  for  several  hours : 
would  he  have  a  right  to  remove  the  manure  made  by  these 
cattle? — would  not  all  their  droppings  be  manure  made  on 
thefeucm?  Clearly  so.  Therefore,  without  entering  upon  any 
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question  as  to  the  propriety  of  the  constraction  adopted  by  B^t^  rf  PUtut 
the  learned  Judge,  I  think  the  application  of  it  was  wrong,     >^i™l^^ 
and  that  this  was  manure  made  on  the  farm,   and  the       Hindle 
produce  of  the  &rm.    The  rule  must  therefore  be  ab-      pollitt. 
sofaite. 

Aldebson,  B. — I  am  of  the  same  opinion. — If,  indeed^ 
we  were  to  construe  the  bond  according  to  its  very  literal 
construction,  the  absurdity  would  follow,  that  if  a  cart- 
load of  manure  were  brought  &om  a  distant  fEirm,  and 
stopped  for  an  hour  on  this,  the  tenant  could  not  remove 
it.  Sut  I  think  it  means  manure  produced  on  or  belong- 
ing to  the  &rm.  This  is  produced  on  the  farm,  by  being 
first  upon  the  farm-in  the  shape  of  manure  by  dropping  fix>m 
the  cattle,  though  they  are  fed  by  provisions  coming  fix>m 
anoth^  farm.  It  is  made  on,  produced  on,  and  belonging 
to  the  farm.  There  was  therefore  a  substantial  breach  of 
the  condition,  and  the  plaintiff  was  entitled  to  the  verdict, 
on  the  facts  found,  and  left  to  the  jury.  We  must  adopt 
B  reasonable  construction  of  the  instrument,  and  not  put 
upon  it  a  far-fetched  one,  even  for  the  purpose  of  doing 
what  may  appear  to  be  equitable  in  the  particular  case. 
I  think  the  words  cannot  be  restrained  as  Mr,  Tomlinson 
contends,  but  that  the  proper  construction  is  this :  first 
there  is  an  affirmative  covenant ;  then  a  number  of  nega- 
tive covenants;  then  a  general  provision  for  the  observance 
of  the  rules  of  good  husbandry :  the  last  is  a  restriction  on 
the  negative  covenants  alone,  and  means,  that  in  all  other 
respects  not  provided  for  before,  the  tenant  shall  conduct 
himself  in  a  husbandlike  manner. 


OuBNET,  B.,  concurred. 


Rule  absolute. 


N  n2 
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Exeh.  of  PUat, 
1840. 

"  Welcome  v.  Upton. 

To  an  action  of  1  BE  SPAS  S  for  taking  and  seizing  the  plaintiff's  cattle^ 
taSn^the'  horscs,  and  cows,  then  depasturing  in  a  certain  open  field, 
plaintiff's  cattle  ^^g^  u  p^^  and  Guilton  Field,"  and  impounding  the 

in  an  open  field  '  r  a 

called  P.  &  G.    same,  &C. 

pounding  them,  The  defendant  pleaded,  first,  that  before  and  at  the 
pleaded  "firsL*  *™®  ^^  making  the  indenture  thereinafter  mentioned, 
that  T.  B.,  and  Thomas  Brcreton,  and  all  his  ancestors  whose  heir  he  then 

his  ancestors, 

had  been  imme-  was,  from  time  whcreof  the  memory  of  man  was  not  to  the 
and^wcustomed  Contrary,  had,  and  every  of  them  had  been  used  and  ac- 
the^mseivcs'and  ^ustomcd  to  have,  and  of  right  ought  to  have  had,  and  the 
their  heirs  and    gaid  Thomas  Srcretou,  at  the  time  of  making  the  said 

assigns,  the  sole   .  «.i  <■  i  -iii^i-i^i 

and  several  pas-  indenture,  of  right  ought  to  have  had,  for  himself  and 
acref  of  P.  &  G.  themselves,  his  and  their  heirs  and  assigns,  the  sole  and  se- 
f *^^ii  h*^°*d  "^^^^  herbage  and  pasturage  of  and  in  divers,  to  wit,  217 
their  cattle,  acrcs,  two  Toods,  three  perches,  of  and  in  the  said  open 
Sept  to  the  5th  field.  Called  Port  and  Guilton  Field,  in  grosSj  for  all  manner 
B.^ in  1755,^  by  ^^  ^^^  ^^^  ^^^^  cattle  to  feed  and  depasture  thereon,  firom 
indenture,         the  4th  day  of  September  in  each  and  every  year,  until 

pasturage  to 

S.  B.,  his  heirs  and  assigns  for  ever :  that  J.  B.  (who  claimed  by  descent  from  S.  B.)  in  1836 
demised  the  said  pasturage  to  the  defendant,  who  seized  the  plaintiff's  cattle  because  they  were 
depasturing  on  the  said  217  acres.  The  second  plea  alleged  a  right  of  sole  pasturage,  in  gross,  for 
thirty  years  before  the  commencement  of  the  suit,  (under  the  siat.  2  &  3  Will.  4,  c  71,  s.  2),  in 
J.  B.  and  his  ancestors,  and  a  demise  from  him  to  the  defendant;  concluding  as  in  the  first  plea. 
The  replication  traversed  the  right  of  T.  B.,  as  alleged  in  the  first  plea,  and  the  er\joyment  of 
J.  B.  as  of  right  without  interruption,  for  thirty  years,  as  alleged  in  the  second. 

It  appeared  in  evidence,  that  within  the  last  twenty  years  encroachments  had  been  made  by 
buildings  and  inclosures  on  the  217  acres,  and  that  above  thirty  acres  had  thus  been  appro- 
priated, but  no  encroachments  had  been  made  on  that  part  of  the  217  acres  on  which  the  alleged 
trespass  was  committed : — Held^  that  these  interruptions,  being  so  recent,  did  not  disprove  the 
right  of  T.  B.  to  the  pasturage  in  1755,  as  alleged  in  the  first  plea;  and  that,  not  having  been 
made  on  that  part  of  the  land  where  the  plaintiff's  cattle  were  depasturing,  they  were  not  con- 
clusive evidence  of  an  interruption  of  the  enjoyment  of  that  part  by  J.  B.,  as  alleged  in  the 
second  plea. 

Held  also,  Ist,  that  recitals  in  a  deed-poll  of  the  date  of  1800,  made  by  an  ancestor  of  the 
present  owner  of  the  pasturage,  and  relating  to  the  pasturage,  were  admissible  in  evidence  to 
prove  the  marriages,  deaths,  &c.,  of  the  ancestors  of  the  owner :  2ndly,  that  leases  and  agree- 
ments made  by  the  ancestors  of  the  present  owner,  demising  the  pasturage  in  question,  were  evi- 
dence to  prove  the  seisin  and  user  of  T.  B.,  the  grantor,  as  shewing  the  enjoyment  by  parties 
who  claimed  under  him. 

Held,  also,  that  the  right  of  pasturage  alleged  in  the  pleas  was  capable  of  being  granted 
away,  and  did  not  necessarily  descend  to  the  heir  of  the  grantor. 

Quaere,  whether  such  aright  of  pasturage,  in  gross,  be  within  the  5th  section  of  the  Prescrip- 
tive Act,  2  &  8  Will.  4,  c.  71. 
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the  5th  day  of  April  next  following :  that  the  said  Thomas  Exch,  of  PUat, 

Brereton,  on  the  19th  of  April,  1756,  by  indenture  made     .   ^^^'   . 

between  him  and  Samuel  Billingsley,  granted  to  the  said     Welcome 

Samuel  Billingsley  the  said  sole  and  several  herbage  and       ufton. 

pasturage  of  and  in  the  said  217a.  2r.  3p.  in  Port  and 

Guilton  Field,  to  have  and  to  hold  the  said  sole  and  several 

herbage  unto  the  said  Samuel  Billingsley,  his  heirs  and 

assigns  for  ever.     The  plea  then  stated  the  vesting  of  the 

right  to  the  said  herbage  and  pasturage,  on  the  Ist  of 

January,  1826,  in  J.  R.  F.  Billingsley,  and  that  he  demised 

the  same,  on  the  1st  of  March,  1836,  to  the  defendant; 

and  justified  the  seizing  and  impounding  the  plaintiff's 

cattle,  on  the  ground  of  their  being  upon  and  depasturing 

the  land  in  question. 

The  defendant  pleaded,  secondly,  that  for  thirty  years 
before  the  commencement  of  this  suit,  J.  R*  F.  Billingsley 
and  his  ancestors  had  enjoyed  as  of  right,  without  interrup- 
tion, for  himself  and  themselves,  his  and  their  heirs  and 
assigns,  the  sole  and  several  herbage  of  the  said  field,  in 
gross,  for  all  manner  of  his  and  their  cattle  to  depasture 
on,  from  the  4th  of  September  in  each  year  to  the  5th  of 
April  following.  The  plea  then  stated  a  demise  by  J.  R.  F. 
Billingsley  of  the  herbage  in  question  to  the  defendant, 
and  a  justification  of  the  alleged  trespass,  in  the  same 
terms  as  in  the  former  plea. 

Replication  to  the  first  plea,  that  the  cattle  of  the  plain- 
tiff were  seized  by  the  defendant  in  a  certain  part  of  the 
said  open  field  in  the  declaration  mentioned,  (setting  out 
the  abuttals),  and  that  the  defendant,  of  his  own  wrong, 
seized  and  impounded  the  said  cattle  there  being;  with- 
out this,  that  before  and  at  the  time  of  making  the 
indenture  in  the  first  plea  mentioned,  the  said  Tho- 
mas Brereton  and  all  his  ancestors  whose  heir  he  then 
was,  from  the  time  whereof  the  memory  of  man,  &c.,  had 
been  used  and  accustomed  to  have,  and  of  right  ought 
to  have  had,  for  himself  and  themselves,  his  and  their 
heirs  and  assigns,  the  sole    and  several    herbage    and 


B88  CASES  IJi  THE   SXCHEQITEB, 

Sxeh.  rf  PUoi,  pastorage  of  and  in  the  said  part  of  the  said  open  ficM, 
and  of  the  said  217a.  2r.  3p.  in  gross^  for  all  manner 
of  his  and  their  cattle  to  feed  and  depasture  thereon, 
from  the  4th  day  of  September  in  each  and  erery  year, 
until  the  5th  day  of  April  next  foUowii^,  in  manna 
and  form,  &c.  Replication  to  the  second  plea,  that  for 
and  during  the  full  period  of  thirty  years  next  before 
the  commencement  of  this  suit^  the  said  J.  B.  F.  Bil- 
lingsley  and  his  ancestors  had  not  enjoyed  as  of  right, 
without  interruption,  for  himself  and  themselves,  and  his 
and  their  heirs  and  assigns,  the  sole  and  several  herbage 
and  pasturage  of  and  in  the  said  217a.  2r.  3p.  of  and  in 
the  said  open  field,  in  gross,  for  all  manner  of  his  and 
their  cattle  to  feed  and  depasture  thereon,  from  &c.,  in 
manner  and  form,  &c. 
On  these  repUcations  issues  were  joined. 

At  the  trial  before  lAtthdale,  J.,  at  the  last  Sussex 
Assizes,  the  defendant  gave  in  evidence,  in  support  of 
his  pleas,  the  same  conveyance  of  the  right  of  pasturage, 
in  1755,  from  Thomas  Srereton  to  Samuel  BiUingsley, 
which  was  produced  on  the  former  trial  (a).  He  then  ten- 
dered in  evidence  a  deed-poll  dated  28rd  October,  1800, 
made  by  a  descendant  of  Samuel  Billingsley,  and  re« 
lating  to  the  right  of  pasturage  in  question,  in  order 
to  prove,  by  its  recitals,  the  marriages,  deaths,  and  sur- 
vivorships of  the  descendants  of  Samuel  Billingsley :  and 
also  a  lease  dated  in  1800,  and  an  agreement  in  1817, 
by  which  certain  members  of  the  family  of  Billingsley 
had  let  the  pasturage  to  one  James  Upton.  It  was 
objected  for  the  plaintiflF,  first,  that  the  recitals  in  the 
deed-poll  were  no  evidence  against  the  plaintifif,  who  was 
not  party  or  privy  to  the  deed;  and,  secondly,  that  the 
lease  and  agreement  were  not  admissible,  inasmuch  as  they 
did  not  prove  any  seisin  of  or  user  by  Thomas  Brereton. 

{a)   See  5  M.  fc  W.  398. 
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The  learned  Judge  thought  all  these  documents  admissible,  Bxek.  of  Phm^ 

.  1840 

and  they  were  accordingly  received.  *  ^ 

It  appeared  in  the  course  of  the  evidence  that  from  the  Wblcomi 
year  1818  down  to  the  present  time,  various  enoroach-  Ufxon. 
ments,  by  buildings  and  inclosures,  had  been  made  upon 
the  217  acres  of  land  mentioned  in  the  pleadings,  and 
that  above  thirty  acres  of  it  had  thus  been  appropriated  by 
different  parties;  but  no  such  encroachment  had  been 
made  on  that  portion  of  the  open  field  on  which  the  alleged 
trespass  was  committed.  It  was  contended  for  the  plain- 
tiff, that  these  acts  of  interruption  negatived  the  right  of 
Brereton  to  the  pasturage  of  the  217  acres,  as  claimed  by 
the  plea,  and  shewed  that  he  and  those  who  claimed 
under  him  had  not  enjoyed  an  uninterrupted  user  of  it. 
The  learned  Judge,  in  summing  up,  stated  his  opinion 
that  the  interruptions  proved  were  not  such  as  to  de- 
feat the  right  alleged  in  the  second  plea;  and  that  as 
they  had  taken  place  only  within  the  last  twenty  years, 
they  could  not  affect  the  right  of  Srereton,  as  alleged 
in  the  first  plea.     The  jury  having  found  for  the  defendant, 

Piatt  now  moved  for  a  new  trial,  on  the  ground  that  the 
deed-poll,  lease,  and  agreement  were  improperly  received 
in  evidence,  and  also  on  the  ground  of  misdirection  as  to 
the  effect  of  the  encroachments.  He  moved  also  for  judge- 
ment non  obstante  veredicto,  on  the  ground  that  the  right 
of  pasturage  claimed  in  the  pleas  was  descendible  to  heirs, 
and  was  incapable  by  law  of  being  conveyed  out  of  the  line 
of  descent. 

First,  the  recitals  in  the  deed-poll  were  no  evidence,  as 
against  the  plaintiff,  who  is  a  stranger  to  it,  for  the  pur- 
pose for  which  it  was  put  in,  viz.  to  prove  the  state  of  the 
Billingsley  family  at  the  time  of  its  execution :  Com.  Dig., 
Evidence  (B.  5),  Ford  v.  Grey  (a).  [Lord  Abinger,  C.  B. — 
The  recitals  are  evidence  of  the  state  of  the  family,  and  of 
the  pedigree,  just  as  a  letter  written  by  the  party  who 

(a)  1  Sa]k.  285. 
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Exeh,  of  PkoM,  made  the  deed  would  be.  Alderaon,  B. — The  inscriptions 
on  tombstones  are  evidence  only  as  being  statements  made 
by  the  family.]  ^ 

Secondly,  the  lease  and  agreement  were  no  evidence  to 
prove  Brereton's  right  to  the  pasturage.  [Parke,  B. — ^They 
tended  to  prove  that  he  had  enjoyed  the  right  immemo- 
rially,  by  shewing  that  persons  had  enjoyed  it  from  him, 
and  from  others  claiming  under  him.] 

Thirdly,  the  learned  Judge  misdirected  the  jury  as  to 
the  eflfect  of  the  interruptions  proved.  The  first  plea, 
which  alleged  an  exclusive  right  in  Brereton  to  the  sole 
and  several  herbage,  was  negatived  by  proof  of  repeated 
interruptions  by  encroachments.  [Parke,  B. — The  inter- 
ruptions proved  began  in  modem  times,  and  therefore 
were  no  evidence  to  disprove  Brereton's  title,  which  was 
prior  to  them,  and  with  which  they  were  not  connected. 
Alderson,  B. — If  Brereton  had  the  right  in  question  in  the 
year  1755,  the  jury  were  properly  directed  that  modem 
interruptions  would  not  defeat  it.]  At  all  events,  they 
were  evidence  for  the  jury  that  J.  R.  F.  BDlingsley  had 
not  enjoyed  an  uninterrupted  user.  [Parke,  B. — Being 
made  on  that  part  which  is  not  claimed  by  the  defendant, 
they  were  at  all  events  very  slight  evidence  only,  if  any, 
of  the  want  of  right  on  the  part  of  the  defendant.  The 
issue  on  the  second  plea  does  not  bind  the  defendant  to 
shew  a  right  to  the  pasturage  of  the  entire  open  field  of 
217  acres,  but  only  of  that  part  of  it  where  the  cattle 
were  taken.  Alderson,  B. — If  the  argument  for  the  plain- 
tiff be  well  founded,  as  soon  as  the  party  lost  a  small 
comer  of  the  field  by  encroachment,  he  lost  the  whole. 
Would  the  claim  of  a  party  to  a  right  of  way  be  defeated 
by  shewing  that  some  person  had  narrowed  it  by  a  few 
inches  ?] 

Fourthly,  the  right  claimed  in  the  second  plea,  which  is 
a  right  to  take  the  whole  pasturage  in  ffross,  is  not  within 
the  Stat.  2  &  3  Will.  4,  c.  71,  s.  5,  which  relates  only  to 
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rights  appendant  and  appurtenant.    Its  words  are — "  It  £«?*.  0/  Pkaa, 
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shall  be  sufficient  to  allege  the  enjoyment  thereof  as  of 

right  by  the  occupiers  of  the  tenement  in  respect  whereof      Welcome 

the  same  is  claimed/'  &c.  Uptok. 

Lastly^  the  first  plea  is  bad  in  substance^  and  the  plain- 
tiff is  entitled  to  judgment  non  obstante  veredicto.  The 
right  claimed  in  the  plea  is  not  a  right  of  ownership  in  the 
soil ;  it  is  a  prescriptive  right,  lying  in  grant,  and  was  not 
capable  of  assignment  by  Thomas  Brereton,  but  ought  to 
have  descended  to  his  heirs.  In  2  Bla.  Comm.  266,  it  is 
said — ''  K  a  man  prescribes  for  a  right  of  way  in  himself 
and  his  ancestors^  it  will  descend  only  in  the  blood  of  that 
line  of  ancestors  in  whom  he  so  prescribes ;  the  prescrip- 
tion in  this  case  being  indeed  a  species  of  descent.'^  Nor 
is  the  argument  inapplicable,  by  reason  of  this  right  being 
alleged  in  the  plea  to  be  in  Thomas  Brereton  and  his 
assigns,  for  '^  assigns''  has  here  the  same  meaning  as 
"heirs :"  Co.  Litt.  884. b.  [Lord  Abinger,  C.  B.— This  is 
not  a  right  of  common,  but  a  right  of  taking  all  the  herb- 
age. Parke,  B. — Have  you  any  authority  that  such  an 
estate  as  this  cannot  be  conveyed?]  There  is  no  authority 
to  be  found,  except  that  which  is  derived  fix>m  the  analogy 
between  this  right  and  a  right  of  common.  Weekly  v.  tVUd- 
man  (a)  is  an  authority  to  shew  that  a  right  of  common  sans 
nombre  is  not  assignable. 

Lord  Abinger,  C.  B. — I  am  of  opinion  that  the  plaintiff 
is  not  entitled  to  judgment  non  obstante  veredicto.  I 
think  that  the  interest  of  Thomas  Brereton  in  the  sole  and 
several  pasturage  was  capable  of  transfer.  Instances  of 
sole  pasturage  are  to  be  found  in  the  South  Downs  in  Sus- 
sex, and  they  are  frequently  transferred  in  gross :  it  is  the 
same  with  the  cattlegates  in  the  north  of  England,  al- 
though some  have  thought  the  owners  of  them  are  tenants 

(a)  1  Ld.  Raym.  407. 
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Bnh.  of  Pleat,  in  common  of  the  soil.  Here  there  is  proved  to  exist  a 
^^^'  sole  and  separate  right  of  pasturage,  which  may  be  as- 
signed as  a  yaluable  interest.  It  must  be  exercised  accord* 
ing  to  the  ordinary  rules  of  property,  no  authority  being 
shewn  for  its  being  exempted  from  them.  The  plea  of 
prescription  was  proved :  the  immemorial  right  of  pastur- 
age was  shewn  to  have  been  in  Thomas  Brereton,  and  was 
assigned  by  him  to  Billingsley,  through  whom  the  defend- 
ant claimed  it.  As  to  the  inteiruptions  to  the  enjoyment^ 
they  were  of  modem  date,  and  could  not  affect  the  rig^t 
of  Brereton. 

Pabke,  B. — ^It  appears  to  me  that  there  has  been  no 
miscarriage  at  the  trial,  with  respect  to  the  evidence.  The 
question  upon  the  first  issue  is,  whether  Thomas  Brereton 
and  his  ancestors  were  entitled,  in  the  year  1756,  to  the 
sole  and  separate  herbage  of  the  field  in  question.  It  was 
evidence  to  prove  that  issue,  that  parties  claiming  under 
him  had  exercised  acts  of  ownership  with  respect  to  it. 
It  was  certainly  evidence  of  a  seisin  in  fee  in  Thomas 
Brereton,  that  parties  afterwards  coming  in  imder  him  en- 
joyed the  right  in  the  same  manner  in  which  he  claimed 
to  enjoy  it.  The  next  objection  is,  that  the  deed-poll 
ought  not  to  have  been  admitted  in  evidence.  The  only 
object  of  its  production  was  to  prove  relationship :  it  came 
from  the  proper  repository,  and  was  rightly  received  for 
the  purpose  of  connecting  the  parties  named  in  it  with  the 
present  claimant  of  the  right.  As  to  the  interruptions,  the 
learned  Judge  was  correct  in  saying  that  if  Thomas  Brere- 
ton had  a  right  to  the  sole  pasturage  in  1755,  his  right  could 
not  be  defeated  by  interruptions  which  commenced  long 
afterwards.  If  the  only  question  in  this  case  had  been, 
whether  a  right  of  common  in  gross  be  within  the  stat. 
2  &  3  Will.  4,  c.  71,  8.  5,  we  should  probably  have  granted 
a  rule  for  the  purpose  of  giving  that  question  further  con- 
sideration, although  we  might  be  disposed  to  think  that 
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the  present  case  is  within  the  equity  of  the  statute.  But  £ceA.  4  Pieoi, 
if  the  first  plea  be  good,  the  determination  of  that  question 
becomes  immaterial.  The  first  plea  claims  a  prescriptive 
right  in  Thomas  Brereton  and  his  ancestors,  and  in  his 
and  their  heirs  and  assigns,  of  sole  and  several  pasturage 
in  the  close  in  question.  That  plea  is  good.  It  is  laid 
down  in  Co.  Litt.  122.,  that  a  party  may  prescribe  to 
take  the  sole  and  several  herbage;  and  although  this  was 
doubted  in  North  v.  Cox  (a),  it  was  afterwards  established 
as  law  by  the  cases  of  Hos/ms  v.  Robins  {b),  and  Potter  v. 
North  (c).  The  word  ''  assigns,'^  in  the  plea,  may  be  re- 
jected as  insensible.  Then  the  remaining  question  is, 
whether  a  party  who  has  such  a  right  as  this  may  grant  it 
away  from  his  heirs.  I  think  there  can  be  no  doubt  that 
he  is  not  bound  to  use  it  by  himself  and  his  descendants 
only,  and  that  the  parties  are  equally  entitled  to  it,  whe* 
ther  they  claim  under  him  by  deed  or  by  descent* 

Aluebson,  B.,  and  Ournit,  B.,  concurred. 

Rule  refused. 

(a)  1  Lev.  253.  (b)  Pollexf.  13.  (c)  1  Ventr.  385. 


ShANLEY  V.  COLWELL. 

XETERSDORFP  had  obtained  a  rule  calling  upon  the  A  cognovit 

plaintiff  to  shew  cause  why  the  cognovit  given  by  the  de-  fendant  who  is 

fendant  to  the  plaintiff,  and  the  judgment  thereon,  should  exec^UotViTa 

not  be  set  aside,  on  the  ground  that  it  was  obtained  from  judgment,  for 

'  °  the  debt  and 

the  defendant  while  he  was  in  custody  in  execution  for  the  costs  in  that  ac- 
same  debt  and  costs  for  which  the  cognovit  was  given.    It  deration  of  hi'«i 
did  not  appear  from  the  affidavits  on  either  side,  whether  fsa^'Jf  i^vSr*" 

have  been  sued 
out  to  support  it :  and  it  lies  upon  the  party  impeaching  its  validity  to  shew  that  no  writ  has 
been  sued  out. 
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Exeh.  ef  Pleat,  the  cognovit  was  founded  on  any  writ  sued  out  or  not. 

^    ^^^'  ^  The  defendant  was  discharged  from  custody  on  giving  the 

sbanlet  cognovit. 


Col  WELL. 


Kelly  shewed  cause. — ^This  cognovit  is  good.  It  is^  in- 
deedj  given  for  the  same  debt  and  costs  for  which  the  de- 
fendant had  already  been  taken  in  execution^  but  it  is  not 
given  in  the  same  action^  and  it  is  founded  upon  a  good 
consideration^  viz.  the  discharge  of  the  defendant  out  of 
custody.  No  doubt  the  debt  is  extinguished  by  the  execu- 
tion; and  if  the  debtor  were  out  of  custody^  a  security 
given  for  the  past  debt  would  be  of  no  force^  as  being 
without  consideration;  but  the  discharge  from  custody  is  a 
good  consideration  for  a  new  security.  At  all  events,  it 
lies  on  the  defendant,  who  seeks  to  set  aside  a  judgment 
good  on  the  face  of  it,  to  impeach  it  by  his  affidavits;  and 
here  he  does  not  state  that  no  writ  was  issued  on  which  to 
found  the  cognovit :  the  Court  will  therefore  presume  that 
a  writ  was  issued,  the  contrary  not  being  shewn. 

Petersdorffy  contra. — ^The  defendant's  affidavit  states, 
that  the  cognovit  was  given  '*  for  and  in  respect  of  the 
same  debt  for  which  he  was  then  in  execution" — ^which 
was  then  satisfied,  so  far  as  related  to  the  action  in  which 
the  judgment  was  obtained;  and  it  is  not  suggested  that 
there  has  been  any  proceeding  on  which  the  second  judg- 
ment, which  has  been  signed  for  the  same  debt  and  costs, 
could  be  founded.  It  lay  on  the  plaintiff  to  shew  affirma- 
tively that  a  writ  had  been  issued ;  it  was  not  a  fact  in 
the  defendant's  knowledge ;  all  he  could  do  was  to  depose 
that  the  cognovit  was  given  for  the  same  debt.  To  require 
more,  would  impose  on  him  the  necessity  of  searching 
through  all  the  Courts  for  an  indefinite  period.  All  that 
it  was  incumbent  on  him  to  do,  to  shew  a  prim&  facie  case 
of  irregularity,  he  has  done. 
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Lord  Abinobr,  C.  B. — ^I  think  this  rule  must  be  dis-  Etch,  of  PUw, 
charged,  on  the  ground  suggested  by  Mr.  Kelly ,  that  the  ' 

defendant  has  failed  to  make  out  that  no  writ  has  been 
issued,  on  which  to  found  the  cognovit.  A  discharge  from 
prison  may,  I  think,  be  a  good  consideration  for  giving  a 
new  security  for  the  debt  for  which  the  party  is  in  execu- 
tion. It  is  true,  a  party  who  has  been  taken  in  execu- 
tion under  a  ca.  sa.,  and  discharged  out  of  prison,  cannot 
make  a  valid  agreement  to  return  into  custody;  but  that 
rule  stands  on  technical  reasons.  The  judgment  is  functum 
officio  by  the  execution,  and  cannot  be  made  the  founda- 
tion of  subsequent  proceedings.  But  a  new  security  given 
to  procure  the  discharge  of  the  debtor  may  be  valid,  and 
on  this  ground  there  can  be  no  objection  to  a  cognovit 
given  for  such  a  purpose.  There  must,  indeed,  be  a  new 
writ  sued  out  to  support  the  cognovit ;  but  the  party  who 
seeks  to  set  aside  such  an  instrument  must  shew  clearly 
and  distinctly,  that  there  has  been  no  process  to  warrant 
it.  Here  the  defendant  does  not  shew,  as  he  might  have 
done,  that  no  writ  has  been  issued. 

Parke,  B. — ^There  is  no  objection  to  this  cognovit,  if 
there  is  a  writ  to  support  it.  But  the  only  defect  that  can 
be  urged  against  it  being  the  want  of  a  writ,  the  party 
who  objects  on  that  ground  ought  to  shew  that  there  was 
in  fact  no  writ.  If  a  writ  had  actually  issued,  the  cogno- 
vit would  stand  on  the  same  ground  as  a  warrant  of  attor- 
ney, being  a  new  security  given  in  a  nominally  different 
action,  and  so  valid  in  point  of  law.  If  a  defendant  who 
has  been  once  in  execution,  and  discharged,  is  again  taken 
in  execution  for  the  same  debt,  he  would  be  entitled  to  his 
discharge,  on  the  groimd  that  the  debt  was  satisfied  by 
the  former  execution;  so  also,  if  an  action  be  brought, 
the  discharge  from  the  execution  would  still  be  an  answer. 
But  if  he  gives  a  cognovit,  which  has  reference  to  a  writ 
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&«*.  4  Pifo^  actually  aaed  outj  even  for  the  same  cauae  of  actum  for 

1640,  ^     which  he  is  in  execntion,  he  piecludea  himadf  fix>m  the 

s&uiLBT      objections  he  might  hare  taken  in  pleading  to  that  actkn^ 

CoLwiLL.     and  the  instrument  is  a  good  and  valid  security.     Hen 

tiie  only  objection  is  the  want  of  a  writ^  and  that  is  not 

distinctly  shewn  by  tiie  defendant. 

CKtbnbt,  B^j  and  Rolfs^  B.,  concurred. 

Bnle  discharged  without  costs. 


PiKX  V.  Datis. 

Where  ft  Judge    J-  HIS  was  a  rule  calling  upon  the  plaintiff  to  shew  ( 
tipon  ^^ew-   ''^^y  *^®  execution  issued  against  the  defendant  should 
ingofasum.      qq^  \^  get  aside,  with  costs,  on  the  ground  that  the  de- 

tBou  on  afllda-  '  o 

¥it,  ditmiMet  feudaut  was  not  indebted  to  the  plaintiff.  A  summons  to 
iiiwnXMDariti,  the  same  effect  had  been  taken  out  at  chambers,  and 
the  pwty  may    j^^^^  ^^  affidavits  before  GicnMy,  B.,  who  dismissed  it  <m 

renew  nit  appu*  ** 

cation  to  the      the  merits,  with  costs. 

Cborti  on  addi- 
tional afidaVtti. 

Peiendmff,  on  shewing  cause  against  the  rule,  objected 
that,  the  matter  having  been  fully  heard  and  decided  on 
by  the  learned  Judge,  who  it  was  not  suggested  had 
Mien  into  any  error  in  point  of  law,  tiie  defendant  had  no 
right,  having  feiled  in  that  application,  to  amend  his 
affidavits,  and  come  to  the  Court  to  have  the  case  re- 
heard on  the  merits.  If  such  a  course  weore  allowed, 
parties  would  make  a  practice  of  going  before  a  Judge 
at  Chambers,  in  order  to  ascertain  the  nature  of  their 
adversary's  case,  and  then  produce  additional  affidavits  to 
it. 


Ixvd  Aanrttsa^  C.  B/-»A  party  deaity  has  a  right  to 
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to  get  aside  a  Judge^s  order  if  made  j  and  if  he  AwA.  ^  pimu^ 

0  make  one,  what  other  remedy  is  there  except  an  v   *^*   ^ 

on  to  the  Conrt  ?    Nor  is  there  any  rale  which  Piu 

a  party  shall  not  have  the  power  of  laying  addi^*  Datis. 
)  before  the  Courts  by  affidavit. 

was  ultimately  referred  to  the  Master. 


GiLLARD  V,  Bates. 

XJeBT  for  work  and  labour,  money  paid,  and  on  an  ao«  Where  an  attoN 
count  stated.    Plea,  nunquam  indebitatus.    At  the  trial  work  and  u- 
before  Eolfe,  B.,  at  the  last  Devon  Assizes,  it  appeared  ^"JiecVtiin"* 
that  the  action  was  brought  by  the  plaintiff,  an  attorney^  ^d'f  ^''  '"* 
against  the  defendant,  the  manager  of  the  West  of  England  that  he  vras  em- 
District  Bank,  to  recover  the  charges  of  entering  up  judg-  an?not  by  the 
ment  upon  a  warrant  of  attorney,  which  one  Clarke  had  ^j«  "^that  th 
given  to  one  Bendle,  and  which  Bendle,  being  a  debtor  to  pi«ntiff'« 
the  bank,  had  deposited  as  a  security  for  his  debt  in  the  ney,  might  be 
hands  of  the  defendant.     The  defence  was,  that  the  plaintiff  the^aTntiffhad 
was  employed  by  Bendle,  and  not  by  the  defendant :  to  prove  ^^^^^  °g  *"" 
which  the  defendant  called  one  Bendridge,  an  attorney,  the  him,  that  he 
plaintiff's  agent,  who  had  been  employed  by  the  plaintiff  to  had  been  em- 
sue  out  process  against  Clarke  in  respect  of  the  warrant  of  ?iu^e*  exwudon' 
attorney ;   and  he  having  stated  that  the  plaintiff  called  J?""*.^-  •  "*** 
on  him  one  morning' in  company  with  Bendle,  it  was  then  not  apri?iieged 
proposed  to  ask  him,  whether  the  plamtiff  had  not  said  at 
that  interview,  that  he  had  been  employed  by  Bendle  to 
sue  out  execution  against  Clarke.    The  plaintiff's  counsel 
objected  to  this  question,  on  the  ground  that,  the  witness 
being  the  p^Edntiff's  agent,  such  communication  to  him 
was  privilege.     The  learned  Judge  overruled  the  objec- 
tion j  and  the  witness  answering  the  question  in  the  affirm* 
ativCj  the  juiy  found  for  the  defendant. 
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JBireA.  of  PUoi,   .  Ilow€  nov  moved  for  a  new  trials  and  contended  that 
^    ^^Q'  ^     the  communication  in  question  was  privileged,  and  ought 
OiLLARD      not  to  hare  been  received  in  evidence ;  and  cited  Parkins 
Baxes.       ^*  Hawkshaw  (a) . 

Pee  Curiam. — ^This  is  in  no  respect  a  privileged  com- 
munication. It  is  something  said  hj  the  plaintiff  to  his 
agent,  on  introducing  an  individual  who  was  to  be  the 
plaintiff  in  another  action.  The  privilege  does  not  attach 
to  every  thing  which  the  client  says  to  his  attorney :  the 
test  is,  whether  the  communication  is  necessary  for  the 
purpose  of  carrying  on  the  proceeding  in  which  the  attorney 
is  employed;  if  it  is  necessary ,  it  becomes  privileged. 

Rule  refused. 
(a)  2  Stark.  Rep.  239. 


EASTER   TEEM^  3  VICT.  640 

.        BxcK  of  Plea$, 
1840. 

Brashier  v.  Jackson  (a).  ^      ^      ^ 

Assumpsit.— The  declaration  (as  originally  framed)  An  amendment 

^_„  .  .  T**^i-i«T  of  the  nisi  priua 

stated^  that  [heretofore^  to  wit^  on  the  24th  day  of  June^  record,  under 
a.  d.,  1838,  at  the  request  of  the  defendant,  the  plaintiff  4,0.42,  s.  23," 
became  and  was  tenant  to  the  defendant  of  a  certain  mes-  ™"*'  be  made 

during  the  trial 

suage  or  tenement  and  premises,  with  the  appurtenances,  and  before  ver- 

A    -     A  A»T«n         A    »  A'  1         i*  *^*ct»  *°d  the 

upon  certain  terms  contained  inj  certain  articles  of  agree-  judge  cannot 
ment  in  writing  [theretofore]  made  by  and  between  the  piwerto amend 
defendant  and  the  plaintiff,  and  signed  by  them  respect-  on  afuture day. 
ively,  and  bearing  date  the  2nd  day  of  May,  in  the  year  original  decia- 
[aforesaid,  whereby,]  after  reciting  as  therein  is  recited,  Jhat°the  plain- 
it  was  agreed  by  and  between  the  defendant  and  the  plain-  J^^^^  ^*^ 
tiff  in  manner  following :  that  is  to  say,  the  defendant  did  ti»e  defendant 

of  a  messuagef 

thereby,  for  himself,  his  heirs  and  assigns,  covenant,  pro-  on  terms  con- 

mise,  and  agree  to  and  with  the  plaintiff,  his  executors,  ad-  cies  of  agree-' 

ministrators,  and  assigns,  that  he  the  defendant,  his  heirs  or  "?*"'  **whereb 

assigns,  should  and  would  make  a  good  and  su£Scient  lease  the  defendant 

by  indenture  of  [the  said]  premises  to  the  plaintiff,  for  the  the  plaintiff  a 

future  lease  for 
21  years,  con- 
taining certain  covenants ;  and  averred  that  the  plaintiff  covenanted  to  accept  such  lease,  and 
that,  in  consideration  of  the  premises,  &c.,  the  defendant  promised  the  plaintiff  that  he  should  hold 
and  enjoy  the  premises  for  the  term,  without  any  let,  hindrance,  &c.,  from  the  defendant  or  any 
person  claiming  through  him  ;  that  the  plaintiff  remained  and  continued  such  tenant  as  afore- 
said until  &c.,  and  paid  a  quarter's  rent;  but  that  the  plaintiff  broke  his  promise  in  this,  that 
one  R.  had  lawful  title  to  the  premises  under  a  previous  lease,  granted  by  the  defendant  and 
others,  and  ejected  the  plaintiff,  &c. :  to  which  declaration  there  were  pleas  of  non  assump- 
ait,  and  that  the  defendant  did  not  become  tenant  modo  et  form& :— AeM,  that  the  amend- 
ment of  the  declaration,  by  such  alterations  and  insertions  as  were  necessary  in  order  to  treat 
the  agreement,  not  as  an  actual  demise,  but  merely  as  an  agreement  for  a  future  lease,  and 
making  the  breach  to  consist,  not  in  the  plaintiff's  not  holding  or  enjoying  without  eviction, 
but  in  the  defendant's  having  no  title  to  grant  a  lease,  was  not  within  the  stat  3  &  4  Will.  4, 
c.  42,  s.  23,  inasmuch  as  it  introduced  an  entirely  new  contract  and  new  breach. 

By  articles  of  agreement,  dated  2nd  May,  1838,  the  defendant  agreed  with  the  plaintiff  that 
he  would  grant  him  a  lease  of  a  messuage,  &c.,  for  twenty-one  years  from  Midsummer- day  then 
next,  at  a  rent  of  £45,  payable  quarterly,  on  the  usual  days  of  payment  in  every  year  during 
ftie  said  term,  the  first  payment  to  commence  on  the  29th  September  then  next:  to  be  entered 
upon  immediately  by  the  plaintiff,  he  having  on  the  day  of  the  date  paid  £25  to  the  defendant: 
and  in  the  lease  were  to  be  contained  covenants  to  pay  the  rent,  to  repair,  &c.  fifC,  and  all  other 
usual  and  reasonable  covenanta,  with  a  power  to  either  party  to  determine  the  lease  at  the  end 
of  seven  or  fourteen  years: — Heldf  that  this  instrument  amounted  to  an  agreement  for  a  lease 
only,  and  not  to  an  actual  demise ;  and  that  the  plaintiff  was  not  entitled  to  recover  as  for  the 
breach  of  an  implied  promise  for  quiet  enjoyment. 

(a)  This  case  was  decided  in  Michaeknas  Term  lost,  but  was  unavoid" 
ably  omitted  in  its  proper  place. 

VOL.    VI.  O  O  M.  W. 
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Exeh.  of  Pleat,  term  of  twenty-one  years,  to  commence  from  Midsummer' 
-  day  then  next  ensuing ;  to  hold  the  same  at  and  under  the 
Brashier  yearly  rent  of  £45,  payable  quarterly,  on  the  four  most 
Jackson.  usual  days  of  payment  in  every  year  during  the  said  term^ 
the  first  payment  thereof  to  commence  on  the  29tt  day  of 
September  then  next :  to  be  entered  upon  immediately  by 
the  plaintiff,  he  paying  upon  the  day  of  the  date  of  the  said 
agreement  £25  to  the  defendant :  and  in  the  lease,  it  was 
thereby  also  agreed  between  the  parties,  there  should  be 
contained  on  the  part  of  the  plaintiff,  his  executors,  admi- 
nistrators, and  assigns,  a  covenant  for  the  payment  of  the 
said  rent,  to  bear  and  pay  all  the  rates,  taxes,  and  assess- 
ments which  should  be  made  in  respect  of  such  premises 
during  the  said  term,  &c. ;  and  also  to  keep  in  good  and 
substantial  repair  the  said  messuage,  to  deliver  up  quietly 
at  the  end  of  the  term,  not  to  assign  or  underlet  without 
consent,  nor  to  exercise  offensive  trades,  and  all  other 
usual  and  reasonable  covenants  on  the  part  of  the  plaintiff, 
and  the  defendant  for  quiet  enjoyment  by  the  plaintiff, 
his  executors,  &c.,  during  the  said  term ;  with  a  power  to 
be  therein  contained  for  the  said  parties,  or  either  of  them, 
by  notice  in  writing  to  be  delivered  six  months  previous  to 
the  end  or  expiration  of  the  first  seven  or  fourteen  years, 
to  determine  the  lease :  And  the  plaintiff  did  thereby  for 
himself,  his  executors,  &c.,  covenant,  promise,  and  agree 
to  and  with  the  defendant,  his  heirs  and  assigns,  that  he 
the  plaintiff  should  and  would  accept  such  lease  as  afore- 
said, and  would  execute  and  deliver  unto  the  defendant, 
his  heirs  or  assigns,  a  counterpart  thereof,  &c.  &c. :  And 
thereupon,  to  wit,  on  the  said  24th  day  of  June  in  the 
year  aforesaid,  in  consideration  of  the  premises,  and  that  the 
plaintiff  had  then  promised  the  defendant  to  perform  and 
fulfil  all  things  in  the  said  agreement  contained  on  his 
part  to  be  performed  and  fulfilled,  he  the  defendant 
then  promised  the  plaintiff  to  perform  and  fulfil  aU  things 
in  the  said  agreement  contained  on  his  the  defendant's 
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part  to  be  performed  and  fulfilled,   and  that  he   [the  ^b«?a.  of  pieas, 
plaintiff,   should  and  vrould  hold  and  enjoy  the  said  pre-  ^ 

mises,  and  every  part  thereof,  with  the  appurtenances]  for  Brashier 
[and  during]  the  said  term  of  twenty-one  years  [without  Jacmoh. 
any  lawful  let,  suit,  entry,  or  disturbance  whatsoever,  of  or 
by  the  defendant,  or  any  of  his  heirs  or  assigns,  or  of  or 
by  any  person  or  persons  claiming  by,  from,  through,  or 
under  the  defendant,  or  by  or  through  his  or  their  acts, 
means,  or  default]. — The  declaration  then  averred  the 
payment  by  the  plaintiff  to  the  defendant  of  the  £25,  ge- 
neral performance  by  him  of  the  agreement,  and  that  he 
had  always  been  ready  and  willing  to  accept  the  lease,  and 
execute  a  counterpart :  and  that  although  he  the  plaintiff 
[remained  and  continued  such  tenant  as  aforesaid,  from  the 
said  24th  day  of  June  in  the  year  aforesaid]  until  the 
22nd  day  of  December  in  the  year  aforesaid,  and  did  in 
due  manner  pay  to  the  defendant  the  sum  of  11/.  58.  of 
the  rent  aforesaid,  for  one  quarter  of  a  year  of  the  said 
term,  ending  on  the  29th  day  of  September  in  the  year 
aforesaid,  yet  the  defendant  did  not  perform  or  regard  his 
sud  promise  or  agreement,  but  broke  the  same  in  this, 
that  [he  the  plaintiff  hath  not  held  or  enjoyed  the  said 
premises  with  the  appurtenances  without  any  let,  &c., 
of  any  person  or  persons  claiming  by,  through,  from, 
or  under  the  defendant,  or  by  or  through  his  or  their 
acts,  means,  or  default],  but,  on  the  contrary  thereof, 
one  Thomas  Robinson,  being  the  assignee  of  the  estate 
and  effects  of  Robert  Podbury,  an  insolvent  debtor,  duly 
adjudged  to  be  discharged  from  imprisonment,  to  wit,  on 
the  8th  day  of  May  in  the  year  aforesaid  kc.,  which  said 
Thomas  Robinson,  as  such  assignee  as  aforesaid,  [at  the 
time  of  the  commencement  of  the  said  tenancy],  and  from 
thence  until  and  at  the  time  of  the  eviction,  ejectment, 
and  expulsion  hereinafter  mentioned,  had  lawful  right  and 
title  to  the  possession  of  the  said  premises,  under  and  by 
yirtue  of  a  lease  to  the  said  Robert  Podbury  granted  long 

oo2 
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Mieh.  of  Phoi,  before  the  making  of  the  said  agreement,  by  the  defendant 

*   ^     and  certain  other  persons,  for  a  term  of  years  which  is  not 

Brashiee      yet  expired,  did  [during  the  said  tenancy  of  the  plaintiff 

Jackson.      and]  during  the  said  term  of  twenty-one  years,  to  wit, 

on  &c.,  enter  into  the  said  premises,  and  in  and  upon 

the  possession  thereof,  and  ejected,  expelled,  and  removed 

the  plaintiff,  &c.  &c. 

Pleas,  first,  non  assumpsit ;  secondly,  that  the  plaintiff 
did  not  become  nor  was  he  tenant  to  the  defendant  of 
the  said  messuage  or  tenement  and  premises,  with  the 
appurtenances,  in  the  declaration  mentioned,  in  manner 
and  form  &c. ;  thirdly,  a  traverse  of  the  plaintiff's  readi- 
ness to  accept  the  lease  and  execute  a  counterpart;  fourthly, 
a  denial  that  Robinson  had  lawful  right  and  title  to  the 
premises ;  and  lastly,  a  denial  of  the  eviction  of  the  plain- 
tiff by  Robinson :  on  all  which  issues  were  joined. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  London 
Sittings  after  Hilary  Term,  1839,  (on  the  21st  of  Febru- 
ary), the  agreement  in  question  was  put  in,  and  appeared 
to  be  in  the  terms  stated  in  the  declaration.  It  was  ob- 
jected for  the  defendant,  that  the  instrument  did  not 
amount  to  an  actual  demise,  but  only  to  an  agreement  for 
a  future  lease,  and  therefore  that  the  second  plea,  deny- 
ing that  the  plaintiff  was  tenant  to  the  defendant,  was 
proved,  and  that  the  defendant  was  entitled  to  a  verdict 
on  that  issue.  The  learned  Judge  being  of  that  opi- 
nion, the  plaintiff's  counsel  applied  to  his  Lordship  to 
direct  an  amendment  of  the  declaration  under  the  stat. 
3  &  4  Will.  4,  c.  42,  s.  23,  by  omitting  such  words  as  im- 
ported an  actual  tenancy,  and  inserting  words  applicable 
to  an  agreement  for  a  lease.  The  defendant's  counsel 
objected  that  such  an  amendment  could  not  be  made,  as 
it  would  altogether  alter  the  frame  of  the  issues.  The 
Lord  Chief  Baron  however  granted  the  application,  and 
gave  the  plaintiff  (notwithstanding  the  objection  of  the 
defendant's  counsel,  that  the  amendment  must  be  made,  if 
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at  all,  during  the  trial  and  before  verdict)  until  four  day«  ^«*-  rf  ^^^ 
before  the  commencement  of  the  Term  to  make  his  election 
whether  he  would  amend  or  not.  The  trial  proceeded, 
and  a  verdict  was  found  for  the  plaintiff,  damages 
211/.  4».  4rf.;  "with  liberty  for  the  plaintiff  to  amend, 
delivering  his  amendment  four  days  before  the  Term,  and 
with  leave  for  the  defendant  to  move  for  a  nonsuit,  or 
verdict  for  the  defendant,  or  otherwise,  as  he  might  be  ad- 
vised." And  on  the  8th  of  April,  the  following  order  for 
the  amendment  was  drawn  up  and  signed  by  the  Lord 
Chief  Baron,  and  indorsed  on  the  postea,  and  a  copy 
thereof  was  delivered  to  the  defendant. 

"According  to  the  statute  made  in  the  8rd  and  4th 
years  of  the  reign  of  His  late  Majesty  Eang  William  IV., 
I  do  order  that  the  plaintiff  have  leave  to  amend,  and  that 
he  do  amend  accordingly  the  within  record,  by  striking 
out  of  the  declaration  the  words  beginning  '  heretofore' 
to  the  word  'in,'  both  inclusive  (a),  and  then  inserting 
the  word  'by;'  and  striking  out  the  words  'thereto- 
fore' and  'aforesaid,  whereby,'  and  inserting  the  words 
<  of  our  Lord  1838 ;'  striking  out  the  words  '  the  said' 
and  inserting  the  word  '  certain ;'  and  by  striking  out 
the  words  'plaintiff  should  have  held,'  &c.,  to  the  word 
'appurtenances,'  inclusive,  and  then  striking  out  the 
words  'and  during,'  and  the  words  'without  any,'  &c., 
to  the  word  '  default,'  inclusive,  and  inserting  the  words 
'defendant  had  good  right  and  title  to  grant  the  said 
lease;'  and  by  striking  out  the  words  'remained  and 
continued  such  tenant  as  aforesaid  from  the  said  24th  day 
of  June  in  the  year  aforesaid,'  and  inserting  the  words 
'confiding  in  the  said  agreement,  &c.,  promise,  imme- 
diately after  the  making  of  the  said  agreement,  to  wit, 
on  the  day  of  the  date  thereof,  entered  into  and  upon  the 
said  premises,  and  became  and  was  the  tenant  thereof,  and 

(a)  The  parts  in  which  the  amendments  were  made  are  inclosed  within 
brackets  in  the  original  declaration. 
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fixcA.  of  Pleat,  60  remained  firom  thence;'  and  by  striking  out  tlie  words 

v_if^2l-^     '1^®  ^^®  plaintiff/  &c.,  to   the  word  'default/  inclusive^ 

Brashibr      and  inserting  the  words    'the  defendant  had  not  good 

Jackson.      right  or  title  to  grant  the  said  lease  -/  and  by  striking  out 

the  words  '  at  the  time  of  the  commencement  of  the  said 

tenancy/  and  inserting  the  words  '  on  the  said  24th  day 

of  June^  in  the  year  of  our  Lord  1838/ 

"Abingeb." 

In  the  following  Easter  Term^  Bcmpas,  Seijt.,  mored  for 
a  rule  to  shew  cause  why  the  above  order  should  not  be 
rescinded^  and  why  the  verdict  should  not  be  set  aside^  and 
a  nonsuit  entered.  Firsts  the  amendment  was  not  within 
the  statute  at  all;  it  produces  an  entire  change  of  the 
record^  and  necessarily  introduces  totally  different  issues. 
[Aldersony  B. — It  is  a  new  contract^  and  a  new  breach.] 
Secondly^  the  amendment  must  be  made  before  verdict; 
the  jury  are  to  try  the  amended  record.  The  plaintiff  did 
not  elect  to  amend  at  the  time  of  the  trials  nor  could  the 
defendant  tell^  until  the  service  of  the  order  on  the  9th  of 
April,  many  weeks  after  the  trial,  whether  he  would  amend 
or  not ;  and  then  he  amended  the  declaration  only,  leaving 
the  rest  of  the  issue  unaltered.  [Alderson,  B. — If  the 
Judge  gives  a  power  to  amend  in  future,  how  can  it  be  said 
that  it  is  made  in  a  matter  which,  in  his  judgment,  is  not 
material  to  the  merits  of  the  case  ?  That  implies  that  he 
must  exercise  a  judgment  on  it  at  the  time.]  Thirdly, 
supposing  the  amendment  not  made,  the  defendant  is 
entitled  to  a  nonsuit,  the  instrument  produced  being  only 
an  undertaking  to  grant  a  future  lease,  whereas  the  declar- 
ation describes  it  as  an  actual  demise.  The  promise  al- 
leged, that  the  plaintiff  should  hold  and  enjoy  free  from  let 
&c.  by  the  plaintiff,  or  those  claiming  under  him,  would  not 
arise  out  of  a  mere  agreement  to  grant  a  lease  in  futuro; 
the  point  arises,  therefore,  on  the  plea  of  non  assumpsit. 

A  rule  having  been  granted, 
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Erie  And  Hnmfirey  shewed  cause  in  Trinity  Term. — ^First,  -B«a.  of  PUaf, 
the  amendment  was  within  the  statute.  [Alderson,  B. — 
How  is  it  an  alteration  in  the  terms  of  the  same  contract? 
— it  is  a  wholly  different  one.  Besides^  there  is  another 
objection^  that  it  was  not  made  at  the  trial.]  It  was  taken 
as  so  made.  It  is  the  constant  practice  to  take  amend- 
ments at  Nisi  Frius  as  being  then  made^  although  in 
fact  made  afterwards.  [Alderson,  B. — Surely  it  must  be 
made  at  the  trials  because  the  trial  is  to  proceed^  and  the 
jury  are  to  pass  their  opinion  upon  the  amended  record. 
The  amendment  must  be  conformable  to  the  case  proved^ 
and  the  issues  joined :  but  this  alters  all  the  issues  in  sub- 
stance.] Then  it  is  contended  that  the  declaration  is  good 
as  it  originally  stood^  and  that  the  plaintiff  is  entitled  to 
retain  his  verdict  upon  it.  It  alleges  that  the  plaintiff 
became  tenant  to  the  defendant  on  the  terms  contained  in 
certain  articles  of  agreement,  containing  certain  specific 
stipulations,  which  are  set  forth.  If  the  instrument  of  the 
2nd  of  May  was  a  lease,  the  declaration  was  proved  in  omni- 
bus ;  and  if  it  was  only  an  agreement  for  a  lease,  it  was 
proved  in  substance.  The  criterion  whether  an  instrument 
amount  to  a  lease  or  to  an  agreement  only,  is  thus  stated  in 
Bac.  Abr.  Leases  (K.) :  "  Whatever  words  are  sufficient  to 
explain  the  intent  of  the  parties,  that  the  one  shall  devest 
himself  of  the  possession,  and  the  other  come  into  it  for 
a  determinate  time,  such  words,  whether  they  run  in  the 
form  of  a  license,  covenant,  or  agreement,  are  of  them- 
selves sufficient,  and  will,  in  construction  of  law,  amount 
to  a  lease  for  years,  as  effectually  as  if  the  most  proper  and 
pertinent  words  had  been  made  use  of  for  that  purpose.'' 
Here  there  is  an  intention  sufficiently  expressed,  that  the 
defendant  shall  devest  himself  of  the  possession,  and  the 
plaintiff  shall  have  it  for  a  determinate  time,  and  at  a 
determinate  rent.  There  is  also,  it  is  true,  an  intention 
expressed  that  another  instrument  shall  be  afterwards  exe- 
cuted ;  but  that  does  not  prevent  the  first  from  operating 

VOL.  VI.  p  p  M.  w. 
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ExdL  tf  PUms^  88  a  lease  in  the  meantime.  The  law  on  this  subject  was 
^  ^'  ^  faHy  gone  into  in  the  recent  case  q(  Alderman  y.Neaie  (a), 
Beashur  in  which  an  instroment  yeiy  similar  to  the  present  was 
jACKsoa.  held  to  operate  as  a  present  demise.  Here,  as  there,  the 
party  was  let  into  possession  on  terms  distinctly  ascer- 
tained, and  might  have  gone  on  for  the  whole  term  without 
the  execution  of  a  formal  lease.  [They  cited  also,  in  support 
of  this  part  of  the  ai^^ument,  1  Rol.  Abr.  847,  MaUon's 
case  (b),  Poole  y.  BetUley  (c),  Pmero  t.  Jvdfm  (d),  Wrigki 
V.  Trevezant  (e),  Wamum  v.  FttUhfidl  (/).]  The  cases  of 
Morgan  y.  BuseB  (^),  Roe  y.  AMumer  (A),  and  Hayward 
y.  Ha8weU{i),  which  may  appear  contrary,  are  distinguish- 
able. In  the  first  the  rent  was  not  ascertained,  in  the 
second  the  premises  were  not,  in  the  last  the  proposed 
lessor  had  no  power  of  granting  a  lease.  In  each  of  them, 
therefore,  there  was  something  further  to  be  done,  which 
prevented  the  parties  firom  entering  upon  certain  lands 
for  a  certain  time  and  at  a  certain  rent,  or  something  to 
be  done  before  the  other  party  could  be  clothed  with  the 
character  of  lessor. 

But  even  if  this  was  only  an  agreement  for  a  lease,  the 
declaration  was  substantially  proved.  The  plaintiff  became 
tenant  to  the  defendant.  On  the  2nd  of  May,  he  was  put 
into  possession  by  virtue  of  this  contract :  and  if  he  was 
tenant  from  year  to  year,  it  was  on  the  terms  of  the  writ- 
ten agreement.  Could  he  not  have  been  sued  for  the  £4JS 
as  rent  by  the  year  ?  or  if  he  had  not  been  paid  the  rates 
or  taxes,  or  not  repaired? 

But,  lastly,  the  second  issue  is  in  fact  wholly  imma- 
terial.   It  matters  not  whether  the  plaintiff  was  tenant  or 

(a)  4  M.  &  W.  704.  &  M.  137. 

{b)  Cro.  Eliz.  33.  (^)  3  Taunt  65. 

(c)  12  East,  168.  (h)  5  T.  R.  163. 

{d)  6  Kng.  205 ;  3  M.  &  P.  497.  (t)  6  Ad.  &  £U.  265  ;  1  Nev.  & 

(f)Moo.&  Mai.  232.  P.  411. 

(/)  5  B.  &  Add.  1042 ;   3  Nev. 
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not;  the  only  qaestion  is,  whether  the  defendant  has  pro-  *'c*.  of  PUat, 

mised  to  grant  him  a  lease  for  twenty-one  years,  and  has 

broken  that  promise.     [Mauley  B. — ^The  promise  is  "in 

consideration  of  the  premises  /'  that  is,  inter  alia,  of  the 

plaintiff's  having  become  tenant.]     Then  the  agreement 

must  be  as  binding  on  the  one  party  as  the  other :  if  the 

defendant  conld  have  enforced  the  terms  of  it  against  the 

plaintiff,  it  must  be  reciprocal.     If  the  production  of  the 

agreement  would  shew  that  the  plaintiff  held  on  the  terms 

of  paying  452.  a-year,  it  must  also  shew  a  valid  contract  as 

against  the  other  party ;  and  therefore  the  legal  effect  of  it 

is  that  there  is  an  implied  promise  of  quiet  enjoyment. 

[AJdersony  B. — K  it  be  only  an  agreement  to  give  a  lease 

containing  such  a  covenant,  there  is  no  actual  promise : 

a  further  act  is  to  be  done  before  the  promise  arises. 

Mauley  B. — In  stating  this  promise,  you  have  stated  a 

lease :  if  you  have  not  proved  a  lease,  you  have  not  proved 

your  declaration.] 

Bompas,  Seijt.,  and  G.  T.  White,  contra. — ^The  only 
question  which  really  remains  for  consideration  in  this 
case,  and  which  arises  on  the  first  and  second  issues,  is, 
whether  this  instrument  be  an  agreement  for  a  lease  only, 
or  an  actual  lease.  The  authorities  go  clearly  to  this  ex- 
tent, that  unless  there  be  some  words  of  present  demise, 
the  instrument  does  not  amount  to  a  lease.  [They  then 
cited  and  commented  on  the  following  cases: — Maldon's 
case,  Goodtitle  v.  Way  (a),  Poole  v.  Bentley,  Pinero  v.  Judson, 
Warman  v.  Faithfull,  Wright  v.  Trezevant,  Alderman  v. 
Neate,  Hegan  v.  Johnson  (i).  Doe  d.  Bromfield  v.  Smith  {c), 
Dunk  Y. Hunter  {d),  Rawson  Y,Eicke(e)'].  This  is  a  de- 
mise contracted  for,  not  one  executed.    The  real  effect  of 

(a)  1  T.  R.  735.  (d)  5  B.  &  Aid.  322. 

(6)  2  Taunt.  148.  (e)  7  Ad.  &  Ell.  451;  2  Nev.  & 

(c)  6  East,  530.  P.  423. 

p  p2 
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Exeh.  of  Pleas,  the  transaction  is  this,  that  the  plaintiff  gives  £25  for 
-     permission  to  enter  immediately,   but  does  not  become 
Brashiur      lessee  until  the  execution  of  the  lease,  pursuant  to  the  sti- 
Jackson.      pulations  of  the  agreement. 

Cur.  adv.  vult. 

In  Michaelmas  Term,  the  judgment  of  the  Court  was 
delivered  by 

Lord  Abingeb,  C.  B. — [After  stating  the  nature  of  the 
case,  and  the  circumstances  relating  to  the  allowance  of  the 
amendment,  he  proceeded :]  The  Court  are  of  opinion  that 
I  had  no  power,  without  the  consent  of  both  parties,  to 
give  the  plaintiff  the  liberty  of  making  the  amendment 
after  the  trial,  but  that  I  should  have  postponed  the  trial 
for  that  purpose,  according  to  the  provisions  in  the  23rd 
section  of  the  act  of  Parliament.  But  my  Brother  Bom* 
pas  has  also  satisfied  us  that  it  was  an  amendment  which 
ought  not  to  have  been  allowed,  inasmuch  as  it  introduced 
a  new  contract,  and  would  require  a  remodelling  of  all  the 
pleas  on  the  record.  And  we  are  of  opinion,  that  as  the 
declaration  originally  stood,  the  plea  that  the  defendant  did 
not  become  tenant  modo  et  form&  was  substantially  proved, 
the  articles  of  agreement  amounting  only  to  a  contract  for 
a  future  tenancy.  The  result  is,  that  a  nonsuit  must  be 
entered. 

Rule  absolute  accordingly. 
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Bxeh.  of  PleeUf 
1840. 

'  Basan  V.  Arnold.  ^ 

Assumpsit  on  a  Wll  of  exchange  for  68/.  9*.  at  three  Toan  action  on 
months,  drawn  by  one  Philip  Lazarus  upon  and  accepted  by  change  b"the 
the  defendant,  and  indorsed  by  the  said  Philip  Lazarus  to  indorsee  againit 

'  •'  \      ^  the  acceptor, 

J.  C.  Batho,  who  indorsed  the  same  to  the  plaintiff.  the  defendant 

Pleas — ^first,  that  the  defendant  did  not  accept  the  bill;  ?ha*  the  bill 
secondly,  that  the  said  P.  Lazarus  drew   and  indorsed,  ^"ept^eTfor"* 
and  he  the  defendant  accepted  the  said  bill,  for  the  ac-  theaccommoda- 

.  tion  of  B.  ;  that 

commodation  of  the  said  J.  C.  Batho,  and  without  any  b.  indorsed  and 
valuation  or  consideration  by  any  one  given  or  received  the*  putntlff,  in 
for  the  said  drawing  or  indorsing,  or  for  the  said  accept-  °{^^ndff^*hoVw 
ance  or  the  payment  thereof;  of  all  which  the  plaintiff  discount  it  and 
had  notice :  and  the  defendant  further  says,  that  the  said  to  B.,  but  that 
J.  C.  Batho  then  indorsed  and  dehvered  the  said  bill  to  ^**o*t  dhcouf^^^^ 
the  plaintiff,  and  the  plaintiff  then  took  and  received,  and  or  pay  the  value 

r  >  r  '  to  B.,  or  to  the 

has  always  held  the  same,  in  order  and  upon  the  agree-  drawer.ortothe 

ment  and  terms  that  he  the  plaintiff  should  discount  the  this^pieatiie 

same,  and  then  pay  the  value  and  proceeds  thereof  upon  5e*injuri&  ^— ^' 

such  discounting  to  the  said  J.  C.  Batho,  and  for  no  other  ^*w»  that  the 

.  replication  was 

consideration  or  value,   and  upon  no  other  terms  what-  good,  inasmuch 
ever.    And  the  defendant  further  says,  that  the  plaintiff  ^ounted^to 
did  not  discount  the  said  biD,  or  pay  the  value  or  pro-  matter  of  excuse 

'  *    •'  *  for  the  nonpay- 

ceeds  thereof  upon  such  discounting,  or  any  part  there-  ment  of  the  wii. 
of,  to  the   said  J.  C.  Batho,  or  to  the  said  P.  Lazarus,  ant  pleaded, 
or  to  the  defendant,  but  he  the  plaintiff  holds,  and  always  jJe^indors"^' 
has  held,  the  said  bill  without  having  given  any  value  ™«"'  ^^^  *>«- 
whatever  for  the  same,  and  that  neither  the  defendant  nor  mencement  of 

the  suit,  the 
plaintiff  in- 
dorsed and  delivered  the  bill  to  a  person,  whose  name  is  to  the  defendant  unknown ;  and 
the  defendant  then  became,  and  still  is,  liable  to  pay  the  amount  to  the  said  person  to 
whom  it  was  so  indorsed,  and  who  from  the  time  of  that  indorsement  hitherto  has  been 
and  is  the  holder  thereof.  Replication,  that  at  the  time  of  the  commencement  of  this  suit 
the  plaintiff  was,  and  stiU  ti,  the  holder  of  the  said  bill ;  without  this,  that  any  other  person  is 
the  holder  thereof,  in  manner  and  form  as  in  that  plea  is  alleged: — Held,  that  this  replication 
was  bad, as  the  traverse  was  too  large,  and  put  in  issue  the  plaintiff's  being  the  holder  of  the  bill, 
not  only  at  the  time  of  the  commencement  of  the  suit,  but  also  at  the  time  of  the  plea  pleaded, 
which  was  immaterial. 
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K*eh.  of  PUa$,  the  Said  P.  Lazarus  nor  the  said  J.  C.  Batho  has  ever  re- 
-     ceived  any  value  or  consideration  whatever  for  the  said 
Basan        bill.— Verification. 

Arnold.  The  defendant  pleaded,  thirdly,  that,  after  the  said  bill 

was  indorsed  to  the  plaintiff,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  29th  of  July,  1839, 
he  the  plaintiff  indorsed  the  said  bill,  upon  good  and 
sufiicient  consideration,  to  a  certain  person  whose  name 
is  to  the  defendant  unknown,  and  the  defendant  then 
became  and  stiU  is  liable  to  pay  the  amount  of  the  said 
bill  to  the  said  person  to  whom  it  was  so  indorsed,  and 
who  from  the  time  of  that  indorsement  hitherto  has  been 
and  is  the  holder  thereof;  and  this  the  defendant  is  ready 
to  verify,  &c. 

To  the  second  plea  the  plaintiff  replied  de  injurifi;  and 
to  the  third  he  replied,  that  at  the  time  of  the  commence- 
ment of  this  suit  the  plaintiff  was,  and  still  is,  the  holder  of 
the  said  bill;  without  this,  that  any  other  person  is  the 
holder  thereof,  in  manner  and  form  as  in  that  plea  is 
alleged. 

To  both  these  replications  the  defendant  demurred,  and 
assigned  the  following  causes: — ^To  the  replication  to  the 
2nd  plea;  that  the  said  second  plea  does  not  admit  that 
the  defendant  ever  made  any  promise  to  pay  the  plaintiff, 
biit  amounts  to  a  denial  or  traverse  of  any  such  promise 
ever  having  been  made,  and  that  the  said  second  plea 
does  not  consist  of  a  mere  matter  of  excuse  for  the  non* 
performance  of  the  promise  declared  on,  but  amounts  to 
an  avoidance  thereof.  And  that  the  same  plea  contains 
also  matter  of  interest  in  the  defendant  in  the  said  bill 
of  exchange ;  and  also  that  the  defendant  in  his  said  plea 
justifies  tmder  authority  from  the  plaintiff.  To  the  repli- 
cation to  the  last  plea,  that  the  special  traverse,  being  the 
concluding  part  of  the  said  replication  to  the  last  plea, 
which  is  the  part  thereof^which  professes  to  take  issue  on 
the  plea,  does  not  put  in  issue  the  allegation  contained 
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therein^  that  such  other  person  was  the  holder  of  the  bill  Exeh.  of  Pleats 
at  the  time  of  the  commencement  of  the  suit^  or  of  the 
plea  being  pleaded,  but  seeks  to  raise  an  issue  whether 
any  other  person  was  such  holder  at  the  date  of  the  said 
replication.  That  if  the  said  replication  puts  in  issue  the 
fact,  whether  any  other  person  than  the  plaintiff  were  such 
holder  at  the  time  of  such  plea  being  pleaded,  the  issue 
thereby  raised  is  immaterial ;  that  if  the  plaintiff  intended 
to  rely  on  the  allegation  in  the  replication,  that  the  said 
plaintiff  was,  at  the  time  of  the  commencement  of  the  suit, 
and  still  is,  the  holder  of  the  said  biU  of  exchange,  the 
plaintiff  should  not  have  pleaded  the  same  as  induce- 
ment to  the  special  traverse,  but  should  have  concluded  to 
the  country,  with  the  addition  of  such  special  traverse. 
And  further,  that  the  plaintiff,  in  the  said  replication, 
hath  so  replied  as  to  leave  the  said  defendant  in  doubt 
as  to  the  part  of  the  said  replication  on  which  the  plain- 
tiff means  to  take  issue,  and  that  the  said  traverse  is 
double  and  immaterial. 
Joinder  in  demurrer. 

Dowdenoell,  in  support  of  the  demurrers. — ^Rrst,  the 
replication  to  the  second  plea  is  bad.  That  is  not  a 
plea  in  confession  and  avoidance,  but  it  in  effect  denies 
that  the  defendant  made  any  promise  to  pay  the  plaintiff 
the  amount  of  the  bill,  and  it  sets  up  an  interest  in  the 
defendant  in  the  bill.  [Parke,  B. — Was  not  this  point 
settled  in  Isaac  v.  Farrar  (a)  ?  It  was  there  held,  that 
where  the  plea  admits  the  contract  and  the  breach,  and 
only  alleges  facts  by  way  of  excuse,  the  replication  de  in- 
juria is  proper.  The  defendant  admits  the  indorsement, 
but  says  it  was  without  consideration.]  The  plea  states 
that  the  indorsement  was  made  for  a  special  purpose  only, 
and  as  that  was  not  complied  with,  it  passed  no  property 
in  the  bill  to  the  plaintiff.     It  does  not  admit  the  indorse- 

(«)  1  M.&W.65. 
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Exeh.  of  Pleat,  ment  and  promise  stated  in  the  declaration;  and  tlie  repli- 
cation de  injuria  is  therefore  inapplicable;  Whiitaker  t. 
Mason  {a).  In  Buchanan  v.  Findlay  {b)j  Lord  Tenterden 
says,  '^  If  goods  or  bills  are  deposited  for  a  specific  object, 
and  the  bailee  does  not  perform  the  object,  he  must  return 
them ;  the  property  in  the  bailor  is  not  divested  or  trans- 
ferred until  the  object  is  performed."  [Parke,  B. — Is  not 
this  exactly  the  same  as  the  case  of  haac  v.  Farrar  ?  The 
plea  admits  the  indorsement  to  the  plaintiff,  and  that, 
prim&  facie,  tranfers  the  property  in  the  bill.  The  facts 
alleged  in  the  plea  constitute  matter  of  excuse  for  the 
nonpayment  of  the  bill.  In  Whittaker  v.  Mason,  the  action 
was  for  a  breach  of  contract  in  not  paying  for  goods  by 
bills  with  security,  and  the  plea  set  out  a  custom  of  trade 
that  such  security  was  only  given  when  it  was  demanded 
before  the  goods  were  delivered :  that  is  a  totally  different 
case.]  At  all  events,  the  replication  to  the  third  plea  is 
bad ;  for  it  does  not  put  in  issue  the  allegation  in  the  plea, 
that  the  plaintiff  was  not  the  holder  of  the  bill  at  the  time 
of  the  commencement  of  the  suit. 
The  Court  then  called  upon 

Knowles  to  support  this  replication. — The  allegation  in 
the  third  plea  is,  that  some  other  person  and  not  the 
plaintiff  was  the  holder  of  the  bill ;  this,  to  render  it  ma- 
terial, must  be  taken  to  mean,  at  the  commencement  of 
the  suit  j  and  that  is  the  allegation  traversed  by  the  repli- 
cation. It  therefore  puts  in  issue  the  fact  that  the  plain- 
tiff was  the  holder  of  the  bill  at  the  time  of  the  commence- 
ment of  the  suit.  Besides,  it  is  expressly  alleged  in  the  reph- 
cation  that  the  plaintiff  was  the  holder  at  the  time  of  the 
commencement  of  the  suit;  and  although  that  is  in  the  in- 
troductory part  before  the  traverse,  still  it  may  be  taken 
to  assist  the  traverse.  In  all  pleadings,  the  time  referred 
to  is  the  commencement  of  the  suit,  unless  the  contrary 
appears.    That  was  the  ground  of  the  decision  in  Owen  v. 

(a)  2  Scott,  567 ;  2  Bing.  N.  C.  359.  (6)  9  B.  &  Cr.  749. 
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Waters  (a).     [Parke,  B.,  referred  to  Evans  v.  Prosser  (A),  EjccH.  of  pieas, 

as  overruling  Reynolds  v.  Beerling  (c).]  When  the  plaintiff  ^     \  '  ^ 

traverses  that  any  other  person  is  the  holder,  in  manner  Basan 

and  form,  it  means  at  the  time  the  plea  points  ont,  which  Arnold. 
is  the  commencement  of  the  action. 

Dowdeswett,  contra. — If  the  words  ''still  is^'  had  had 
the  meaning  contended  for,  the  plea  would  have  been  held 
good  in  Evans  v.  Prosser,  because  then  it  would  have  re- 
ferred to  the  time  of  the  commencement  of  the  action.  In 
Bendy  v.  Powell  (rf),  a  plea  of  set-off,  stating  that  "before 
and  at  the  time  of  the  commencement  of  the  action  the 
plaintiff  was  indebted  to  the  defendant,^'  was  held  bad  on 
demurrer,  for  omitting  to  add  ''  and  still  is  indebted,'' 
which  shews  that  the  words  "  still  is''  have  not  the  mean- 
ing contended  for.  Here  the  party  may  have  got  the  bill 
back  into  his  own  hands  subsequently  to  the  plea  being 
pleaded,  consistently  with  what  is  stated  in  this  replica- 
tion. The  plaintiff,  by  traversing  that  any  other  person  is 
the  holder  thereof,  in  manner  and  form,  &c.,  in  fact  alleges 
that  the  plaintiff  was  the  holder  at  the  time  of  the  plea 
pleaded.  Le  Bret  v.  Papillon  [e).  But  the  fact  so  averred 
is  immaterial,  and  the  defendant  is  embarrassed  as  to  the 
mode  of  taking  issue. 

Parke,  B. — The  replication  would  make  it  necessary  for 
the  defendant  to  shew  not  only  that  the  plaintiff  was  not 
the  holder  at  the  commencement  of  the  action,  but  that  he 
was  not  so  at  the  time  of  the  plea  pleaded.  The  allegation 
is,  that  no  other  person  is  the  holder  thereof;  such  a  tra- 
verse is  too  large,  because  it  makes  it  incumbent  on  the 
defendant  to  shew  that  another  person,  and  not  the  plain- 
tiff, was  the  holder,  both  at  the  commencement  of  the  ac- 
tion and  at  the  time  of  the  plea  being  pleaded.    The  latter 

(a)  2  M.  &  W.  91.  V.  Montague,  Doug.  112. 

(6)  3  T.  R.  186.  (d)  3  M.  &  W.  442. 

(c)  Cited  in  the  notes  to  Sullivan  (e)  4  East,  502. 
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Bxeh,  rf  PUtu,  fact  is  immaterial^  and  therefore  the  replication  is  bad.  I 
^  ^  ^  think  the  word  "  is*'  refers  to  the  time  of  the  plea  pleaded. 
Both  parties  may  have  leave  to  amende  otherwise  there 
must  be  judgment  for  the  plaintiff  on  the  replication  de 
injuri&^  and  for  the  defendant  on  the  replication  to  the 
third  plea. 

Alderson^  B. — I  am  of  opinion  that  the  replication  to 
the  third  plea  is  bad.  The  plaintiff  has  pleaded  in  such  a 
way  as  to  compel  the  defendant  to  prove  that  which  is  im- 
material. 

The  rest  of  the  Court  concurred. 

Leave  to  amend  accordingly. 


The  Company  or  Proprietors  of  the  Parrett  Navi- 
gation Company  v.  Jacob  Stower^  Isaac  Trott,  and 
James  Munckton. 

Case— The  UaSE. — The  first  count  of  the  declaration  alleged^  that 
the  dedaration   before  aud  at  the  time  of  making  the  distress  thereinafter 

alleged,  that  the 

plaintiffs  were  proprietors  of  the  Parrett  Navigation  under  certain  acts  of  Parliament,  which 
empowered  them  to  receive  certain  tolls,  and  in  case  of  refusal  or  neglect  of  payment,  to  seiae 
and  distrain  the  goods  in  respect  of  which  such  tolls  ought  to  have  been  paid,  and  the  barge 
laden  therewith,  or  any  other  goods  belonging  to  the  owners  of  such  first-mentioned  goods,  <fr 
to  the  person  from  whom  such  tolls  should  be  due,  being  on  the  said  navigation  or  any  part 
thereof,  or  any  premises  thereto  belonging,  and  to  detain  the  same  until  payment  of  the  toils. 
It  then  alleged  that  a  certain  sum  was  due  and  in  arrear  to  the  plaintiffs  as  and  for  tolls  pay- 
able to  them  under  the  said  acts,  for  the  transit  and  conveyance  of  certain  goods  in  a  certain 
barge,  then  navigated  and  conducted  by  the  defendants,  I.  T.  and  J.  M.,  upon  the  said  naviga- 
tion ;  and  averred  a  demand  of  the  tolls  from  the  person  so  navigating  the  said  barge,  who 
refused  to  pay  the  same,  a  seizure  of  the  barge  as  a  distress,  and  a  rescue  by  the  defendanu 
whilst  the  plaintiffs'  bailiff  was  about  to  detain  and  impound  the  same : — Held,  on  special  de- 
murrer, that  the  count  was  bad,  inasmuch  as  it  did  not  shew  that  the  articles  distrained  were 
those  in  respect  of  which  the  tolls  were  due,  or  the  property  of  the  person  from  whom  they  were 
due,  and  consequently  did  not  shew  any  authority  to  distrain  them. 

The  second  count  stated,  that  the  plaintiffs  had  seized  a  certain  barge  then  navigated  and  con- 
ducted by  the  said  I.  T.  and  J.  M.,  and  a  certain  quantity  of  coals  then  being  in  the  said  barge, 
the  said  barge  and  coals  then  being  on  the  said  navigation,  as  a  distress  for  certain  tolls  then 
in  arrear  for  the  conveyance  of  certain  goods  upon  the  said  navigation,  and  had  detained  and 
impounded  the  said  barge  and  coals,  with  intent  to  appraise  and  sell  the  same,  according  to  the 
form  and  effect  of  the  said  statutes,  whereupon  the  defendants  on  &c  broke  the  taid  pound,  and 
rescued  the  barge  and  coals,  whereby  &c. : — Held,  that  this  count  was  good,  because  the  goods 
being  alleged  to  have  been  impounded,  they  were  then  in  the  custody  of  the  law,  and  the  de- 
fendants had  no  right  to  retake  them,  and  in  so  doing  were  wrong-doers. 

A  demurrer  commencing,  "  And  the  defendant  says  that  ttte  said  declaration  is  insufficient  in 
law,"  and  then  proceeding  to  assign  separate  causes  of  demurrer  to  each  count  of  the  declara- 
tion, is  in  form  a  demurrer  to  the  whole  declaration  ;  and  if  any  count  be  good,  the  plaintiff  is 
entitled  to  judgment,  the  demurrer  being  too  large. 
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mentioned^  the  plaintiffs  were  and  still  are  a  body  corpo-  ^ch.  of  PUas, 
rate,  by  the  name  of  The  Company  of  Proprietors  of  the 
Parrett  Navigation^  under  and  by  virtue  of  an  act  passed  in 
the  7  Will.  4,  under  and  by  virtue  of  which  said  act,  and  of 
a  certain  act  passed  in  the  2  Vict.,  the  said  plaintiffs  during 
all  the  time  aforesaid  were  entitled  to  receive  certain  tolls, 
rates,  and  duties,  &c.;  and  by  whichfirst-mentioned  act  it  was 
enacted,  that  all  tolls  &c.  becoming  due  to  the  said  Company 
under  and  by  virtue  of  that  act,  should  be  paid  to  such  per- 
sons, at  such  place  or  places  near  to  the  said  navigation 
and  other  works,  and  under  such  regulations  and  in  such 
manner,  as  the  said  Company  should  direct;  and  in  case  of 
refusal  or  neglect  of  payment,  the  said  Company  might,  in 
case  such  tolls  should  amount  to  or  exceed  ^0,  sue  for 
the  same  by  action  of  debt  or  upon  the  case,  or  the  said 
Company  or  their  collectors  or  agents  might,  and  they  were 
thereby  empowered,  whether  the  tolls,  rates,  or  duties  ex- 
ceeded the  sum  of  £20  or  not,  to  seize  and  distrain  the 
goods,  wares,  and  merchandize  in  respect  of  which  such 
tolls  &c.  ought  to  have  been  paid  as  aforesaid,  and  the 
barge,  boat,  or  vessel  laden  therewith,  or  any  other  goods, 
&c.,  belonging  to  the  owners  of  said  first-mentioned  goods, 
&c.,  or  to  ^the  person  from  whom  such  tolls  &c.  should  be 
due,  and  any  barge  &c.  belonging  to  the  owner  of  such 
first-mentioned  barge,  or  to  the  person  from  whom  such 
tolls  &c.  should  be  due,  and  respectively  being  on  the  said 
navigation  and  other  works,  or  any  part  thereof  respectively, 
or  any  wharf,  quay,  landing-place,  or  warehouse  belonging 
thereto,  and  detain  the  same  until  the  payment  of  all  and 
singular  the  tolls  &c.  which  at  the  time  of  such  seizure  and 
distress  made  should  be  due  and  owing  to  the  said  Company. 
The  count  then  averred,  that  the  sum  o{5L^Aid.  had  been 
and  was  due  and  owing  and  in  arrear  to  the  plaintiffs,  as  and 
for  tolls  payable  to  them  the  plaintiffs,  under  the  said  acts, 
for  the  transit  and  conveyance  of  certain  goods,  wares,  and 
merchandize,  in  a  certain  barge  then  navigated  and  con- 
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Exeh.  of  piios,  ducted  by  cert^  persons^  to  wit,  the  defendants  Isaac 
Trott  and  James  Munckton,  upon  tlie  said  navigation,  ac- 
cording to  the  provisions  of  the  said  acts  in  that  behalf, 
and  which  said  tolls,  when  they  so  became  due  as  afore- 
said, were  payable  at  a  place  near  to  the  said  navigation, 
and  to  a  certain  person,  to  wit,  one  Francis  Keehlman, 
in  that  behalf  duly  named  and  appointed  by  the  plain- 
tiffs under  certain  regulations  of  the  plaintiffs,  according 
to  the  provisions  of  the  said  act,  whereof  the  said  persons 
so  navigating  and  conducting  the  said  barge  then  had 
notice.  The  declaration  then  stated,  that  after  the  said 
sum  of  money  became  due,  and  whilst  it  was  in  arrear,  and 
before  the  distress,  the  said  F.  Keehlman,  being  a  person 
appointed  by  the  plaintiffs  to  receive  the  tolls,  demanded 
payment  of  the  same  from  the  said  person  so  navigating 
the  said  barge,  who  refused  to  pay  the  same.  It  then 
alleged  a  seizure  of  the  barge  as  a  distress,  and  a  rescue 
by  the  defendants  while  the  plaintiff's  bailiff  was  about  to 
detain  and  impound  the  same,  whereby  the  plaintiffs  were 
greatly  delayed  in  the  recovery  of  the  tolls,  and  deprived 
of  the  means  of  obtaining  satisfaction  thereof,  and  of  the 
charges  of  the  said  distress,  and  were  likely  to  lose  the 
same. 

The  second  count  stated  that  the  plaintiffs,  by  their 
bailiff,  had  seized  a  certain  barge  then  navigated  and  con- 
ducted by  the  said  Isaac  Trott  and  James  Munckton,  and 
a  quantity  of  coals  then  being  on  the  said  navigation,  as  a 
distress  for  certain  tolls,  to  wit,  5/.  Ss.  4^(1.,  then  in  arrear 
and  unpaid  for  and  in  respect  of  the  conveyance  of  goods 
upon  the  said  navigation,  and  had  detained  and  impounded 
the  said  last-mentioned  barge  and  coals,  upon  a  certain 
part  of  the  said  navigation,  being  the  most  convenient  part 
of  the  said  navigation  for  that  purpose,  with  intent  to  ap- 
praise and  sell  them,  according  to  the  form  and  effect  of 
the  said  statutes  in  such  case  made  and  provided  as  afore- 
said; whereupon  the  defendants  broke  and  entered  the 
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said  pound,  and  rescued  the  said  barge  and  coals^  whereby  Sxch,  of  PUat, 
the  plaintiffs  had  been  and  were  greatly  delayed  in  the         ^^^* 
recovery  of  the  said  last-mentioned  tolls  so  in  arrear  as 
aforesaid,  and  deprived  of  the  means  of  obtaining  satisfac- 
tion thereof,  and  of  the  charges  of  the  said  last-mentioned 
distress,  and  were  Ukely  to  lose  the  same. 

To  this  declaration  there  was  a  special  demurrer,  which 
commenced  as  follows : — ''  And  the  defendants,  by  &c.,  say 
that  the  said  declaration  is  insufi&cient  in  law.  And  for 
causes  of  demurrer  to  the  first  count  thereof,  the  defend- 
ants, according  to  the  form  of  the  statute  in  such  case 
made  and  provided,  set  down  and  shew  to  the  Court  here 
the  following,  viz.  for  that  it  is  not  stated  or  alleged,  nor 
doth  it  appear  in  or  by  the  said  first  count,  that  the  said 
barge  in  the  said  first  count  mentioned,  and  so  seized  as 
therein  mentioned,  was  the  goods  &c.  in  respect  of  which 
the  said  tolls  in  that  count  mentioned,  or  any  part  thereof, 
became  due  or  payable,  or  the  barge  &c.  laden  therewith, 
or  any  other  goods  &c.  belonging  to  the  owner  of  such 
first-mentioned  goods,  or  any  part  thereof,  or  to  the  per- 
son from  whom  such  tolls  &c.,  or  any  part  thereof,  were 
due,  or  any  barge  &c.  belonging  to  the  owner  of  such  first- 
mentioned  barge,  or  to  the  person  from  whom  such  tolls 
were  due,  as  by  the  said  first-mentioned  act  is  required, 
&c.  And  also,  for  that  the  plaintifi^s  have  not  in  or  by 
their  said  first  count  shewn  or  set  forth  any  good  or  law- 
ful right  or  authority  to  seize  or  distrain  the  said  barge 
therein  mentioned.  And  for  causes  of  demurrer  to  the 
said  last  count,  the  defendants,  according  to  the  form  of 
the  statute  &c.,  set  down  and  shew  to  the  Court  here  the 
following*^  (setting  forth  similar  causes). 

''And  for  a  further  cause  of  demurrer  to  the  whole  of 
the  said  declaration,  the  defendants  state  and  shew  to  the 
Court  here,  that  the  same  is  not  properly  intitled  as  ol 
the  Pleas  side  of  this  Honourable  Court,'^  &c.,  &c.,  [an  ob- 
jection which  was  not  insisted  upon  in  the  argument]. 
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The  points  marked  for  argoment  were,  "  that  in  neither 
count  is  a  sufficient  right  or  power  of  distress  shewn  within 
the  terms  and  meaning  of  the  statute  6  &  7  Will.  4, 
cap.  ci.  s.  126,  upon  which  the  alleged  right  of  distress  is 
founded.'' 

Hurlstone,  in  support  of  the  demurrer,  was  stopped  by 
the  Court,  who  called  upon 

Butt  to  support  the  declaration. — ^The  second  count  is 
good,  and  as  the  demurrer  is  to  the  whole  declaration,  if 
either  count  is  good,  the  plaintiff  is  entitled  to  judgment. 
The  second  count  alleges  that  the  barge  and  coals  had 
been  impounded,  and  having  been  impounded,  they  were 
then  in  the  custody  of  the  law,  and  the  defendants  by 
breaking  the  pound  became  wrong-doers,  and  Uable  in  an 
action  for  so  doing.  The  gist  of  the  action  alleged  in  that 
count  is  the  breach  of  the  pound,  and  the  statement  of  the 
seizure  of  the  barge  as  a  distress  is  mere  inducement.  In 
Co.  Litt.  476,  it  is  said,  ''If  the  distress  be  taken  of  goods 
without  cause,  the  owner  may  recover;  but  if  they  be  dis- 
trained without  a  cause,  and  impounded,  the  owner  cannot 
break  the  pound  and  take  them  out,  because  they  are  in 
the  custody  of  the  law.''  This  point  was  considered  in 
Cotaworth  v.  Bettison{a),  That  was  an  action  for  pound 
breach,  and  rescuing  a  mare  which  had  been  distrained 
damage  feasant;  and  it  was  there  argued  that  the  plaintiff 
had  not  entitled  himself  to  maintain  the  action,  for  he  had 
not  shewn  any  title  to  the  place  where  he  alleged  the  mare 
was  damage  feasant;  but  the  Court  said,  ''The  taking  of 
the  distress  is  but  an  inducement  to  the  action,  and  the 
breach  of  the  pound  is  the  gist  of  the  action :  it  is  not  ne- 
cessary to  shew  the  cause  of  the  distress  so  certainly.  And 
Bast.  Entr.  444,  and  all  the  other  precedents  in  parco 


(a)  1  Ld.  Raym.  104r  1  Salk.  247. 
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fracto  are  in  this  manner/'  [Lord  Abinger,  C.  B. — Have  Exch.  of  PUtu, 
you  a  right  to  call  this  a  pounds  which  is  in  your  own  pos- 
session ?]  Yes ;  the  distinction  in  such  a  case  is  only  as 
to  the  necessity  of  feeding  the  animal.  But  no  point  has 
been  made  as  to  the  impounding.  If  this  were  not  an  im- 
pounding^ the  defendants  might  have  traversed  that  alle- 
gation^ but  by  the  demurrer  they  have  admitted  it.  It  is 
laid  down  in  the  books^  that  wherever  an  animal  is  once 
put  in  the  pounds  the  owner  cannot  touch  it. 


Parrett 

Navigation 
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V, 
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HurUtone,  contra. — The  plaintiffs  have  shewn  no  right 
whatever  to  distrain  the  goods  in  question ;  and  if  so^  the 
case  cited  does  not  apply.  In  that  case  there  was  a  com- 
mon law  right  to  distrain ;  but  here  there  is  no  such  rights 
the  plaintiffs  have  no  power  of  distress  except  by  virtue 
of  the  statute^  and  their  right  to  distrain  is  limited  to 
the  subject-matters  therein  mentioned ;  and  therefore  the 
declaration  ought  to  have  gone  on  to  shew  that  the  goods 
impounded  were  such  as  they  were  entitled  to  seize  on  a 
distress.  Besides^  in  the  case  cited,  the  question  arose  upon 
a  motion  in  arrest  of  judgment,  which  is  the  same  as  if  it 
had  been  upon  a  general  demurrer.  The  plaintiffs  on 
their  own  declaration  shew  themselves  to  be  trespassers, 
since  they  do  not  shew  they  were  entitled  to  take  as  a  dis- 
tress that  which  they  allege  they  so  took.  At  all  events,  the 
first  count  is  bad ;  and  the  defendants  are  entitled  to  judg- 
ment on  the  demurrer  to  that  count,  for  the  demurrer  is  in 
substance  a  demurrer  to  each  count ;  the  causes  of  de- 
murrer being  assigned  separately  to  each. 


Lord  Abinqer,  C.  B. — I  think  the  second  count  of  the 
declaration  is  sufficient.  It  alleges  that  the  plaintiffs  had 
seized  a  certain  barge  and  coals  as  a  distress  for  certain 
tolls  which  were  then  due,  and  had  impounded  them. 
Being  so  impounded,  they  were  then  in  the  custody  of  the 
law,  and  the  defendants  had  no  right  to  break  the  pound 
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Exeh.  of  Pleas,  and  retake  them ;  and  in  so  doing  were  wrong-doers.  That 
count  therefore  shews  a  good  cause  of  action.  With  respect 
the  first  count,  I  think  it  is  bad,  inasmuch  as  it  does  not 
shew  that  the  articles  distrained  were  those  in  respect  of 
which  the  tolls  were  due,  or  that  they  were  the  property  of 
the  person  from  whom  the  tolls  were  due.  It  therefore 
does  not  shew  that  the  plaintiffs  had  any  authority  to  dis- 
train  them.  But  as  the  demurrer  is  to  the  whole  declara- 
tion, it  is  sufficient  to  say  that  one  count  is  good,  and  the 
judgment  must  be  for  the  plaintiffs. 


1840. 
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Alderson,  B. — ^The  demurrer  is  in  form  a  demurrer  to 
the  whole  declaration,  and  as  one  count  is  good,  it  is  suffi- 
cient to  entitle  the  plaintiffs  to  judgment. 

Judgment  for  the  plaintiffs. 


Sfiller  v.  Johnson. 

In  an  action  i.  HE  declaration  commenced  as  follows : — ''  James  Robert 
naroeoVthe  *  SpiDcr,  One  of  the  public  officers  of  certain  persons  united 
a  bankiiT^co-^^  ^^  Copartnership  for  the  purpose  of  carrying  on  the  trade 
partnership  and  busiucss  of  bankers  in  England,  according  to  the 
ubiisiied  under  Statute  in  such  casc  made  and  provided,  under  the  style 
it  u^not  need-'  ^^^  ^^™  ^^  *^®  Northamptonshire  Banking  Company,  and 
sary  to  allege     which  Said  J.  R.  Spiller  hath  been  duly  nominated  and  ap- 

in  the  declara-  ^  ^  -^  ^ 

tion  that  the  pointed  and  now  is  one  of  the  public  officers  of  the  said 

member  of  the  Company,  according  to  the  force,  form,  and  effect  of  the 

heTrelidenr  ^aid  act  of  ParUamcnt,  complains,''  &c. 

in  England,  or  Special  demurrer,  assigning  the  following  causes  amongst 

that  he  has  *•        ••        •     i 

been  duly  re-  others :  for  that  it  does  not  appear  in  or  by  the  said  declar- 
fequ[red^y  the  ation,  that  the  plaintiff  was  or  is  a  member  of  the  said 
fhat  mT:"^"  °^  copartnership,  or  that  he  was  or  is  resident  in  England,  or 
it  is  sufficient     that  he  was  or  is  registered  as  such  public  officer. 

to  describe  the  * 

plaintiff  as 

one  of  the  public  officers  of  the  company  duly  appointed. 
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Martin,  in  support  of  the  demurrer. — ^The  declaration  Sgek.  of  PUa^ 
ought  to  have  alleged  that  the  plaintiff  is  a  member  of  the  - 

company,  that  he  is  resident  in  England,  and  that  he  is  Spiller 
registered  as  the  public  ofGicer,  to  entitle  him  to  maintain  Johnsoh. 
the  action.  The  question  turns  on  the  4th  and  9th  sec- 
tions of  7  Oeo.  4,  c.  46,  the  act  for  regulating  banking 
copartnerships  in  England.  The  9th  section  provides,  that 
all  proceedings  commenced  on  behalf  of  any  such  copart- 
nership ''shall  and  lawfully  may  be  commenced  or  insti- 
tuted and  prosecuted  in  the  name  of  any  one  of  the  public 
officers,  nominated  as  aforesaid  for  the  time  being,  of  such 
copartnership,  as  the  nominal  plaintiff  for  or  on  behalf  of 
such  copartnership/'  The  mode  of  nomination  there  re- 
ferred to  is  contained  in  the  4th  section,  which  provides 
that  "  an  accoimt  or  return  shall  be  made  out,  wherein 
shall  be  set  forth  the  true  names,  title  or  firm  of  such  cor- 
poration or  copartnership,  and  also  the  names  and  places 
of  abode  of  all  the  members  of  such  corporation,  or  of  all 
the  partners  engaged  or  concerned  in  such  copartnership ; 
and  also  the  names  and  places  of  abode  of  two  or  more 
persons  being  members  of  such  corporation  or  copartner- 
ship, and  being  resident  in  England,  who  shall  have  been 
appointed  public  officers  of  such  corporation  or  copartner- 
ship, together  with  the  title  of  office  or  other  description 
of  every  such  public  officer  respectively,  in  the  name  of 
any  one  of  whom  such  corporation  shall  sue  and  be  sued^ 
as  hereinafter  is  provided;  and  every  such  account  or 
return  shall  be  delivered  to  the  commissioners  of  stamps,'' 
&c.  The  declaration  ought  to  have  shewn  that  these 
requisites  have  been  complied  with. 

Peacock,  contra,  was  stopped  by  the  Court. 

Lord  Abinobr,  C.  B. — It  is  not  at  all  requisite  that 
those  facta  should  be  stated  in  the  declaration.  If  the  fact 
be  that  the  plaintiff  is  not  a  member  of  the  company,  and 

VOL.  VI.  Q  Q  M.  W. 
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Exeh,  of  Pieatt  that  the  requisites  of  the  act  have  not  been  complied  with, 
the  opposite  party  may  ayail  himself  of  that  as  a  defence  to 
the  action. 


Alderson^  B. — ^In  actions  by  the  assignees  of  a  bank- 
rupt^ it  is  not  necessary  to  state  in  the  declaration  that 
they  were  elected  by  the  creditors. 


Judgment  for  the  plaintiff. 


Phillips  and  Others  v.  Huth  and  Others. 


non- 


AsSUMPSIT  for  money  had  and  receired.  Pleas, 
assumpsit^  and  a  ^set-off  for  money  paid;  with  a  plea  of 
payment  into  C!ourt.  At  the  trial,  before  Gumey,  B.,  at 
the  London  Sittings  after  last  Michaelmas  Term,  it  ap- 


The  plaintiffs, 
owners  of  a  car- 
go of  tobacco, 
on  the  arrival 
of  the  vessel, 
placed  the  bill 
of  lading  (in- 
dorsed in  blank) 

in  the  hands  of  W.,  as  their  factor,  for  sale.  W.  entered  the  goods  at  the  Custom-house  in  hia 
own  name,  and  (before  the  cargo  was  weighed,  and  without  the  plaintiffs'  knowledge)  obtained 
a  dock-warrant  for  it  in  his  own  name.  W.  had  previously  agreed  with  the  defendants  for  the 
advance  to  him  (W.)  of  jS20,000,  on  the  deposit  of  other  dock-warrants  as  a  security.  The 
defendants,  thinking  that  security  insufficient,  refused  to  advance  more  than  j^l  2,000;  where- 
upon W.  pledged  with  him  the  dock-warrant  of  the  pluntiffs'  tobacco,  as  a  security  for,  and 
obtained  thereon,  the  remaining  £8000 : — Heldt  that,  under  these  circumstances,  it  did  not  suffi- 
ciently appear  that  W.  was  intruMed  with  this  dock-warrant,  within  the  meaning  of  the  Factor's 
Act,  6  Geo.  4,  c  94,  s.  2,  and  therefore  that  the  plaintiffs  were  entitled  to  recover  from  the 
defendants  the  proceeds  of  the  tobacco,  which  was  sold  by  the  defendants  on  W.'s  becoming 
bankrupt 

In  order  to  make  the  (actor  a  party  intnuted  with  the  dock- warrant,  within  the  meaning  of 
the  act,  it  must  appear  that  the  owner  of  the  goods  intended  that  the  factor  should  be  possessed 
of  it  at  the  time  of  the  pledge,  or  that  he  should  exercise  the  power,  which  the  possession  of 
the  bill  of  lading  gave  him,  of  obtaining  the  dock- warrants  whenever  he  in  his  discretion  might 
think  fit 

The  defendants  had  advanced  to  W.  a  sum  of  £14,000,  on  the  deposit  of  American  state 
bonds.  W.  &  C.  afterwards  entered  into  partnership,  and  agreed  with  the  defendants,  in  con- 
sideration of  their  discounting  W.  &  C.'s  acceptances  for  .€14,400,  to  deposit  with  them  as  a 
security  dock- warrants  for  goods  held  by  them.  W.  &  C.  accordingly  deposited  with  the  de- 
fendants the  dock- warrant  of  another  cargo  of  tobacco  belonging  to  the  plaintiffs,  which  they  had 
taken  out  in  their  own  names,  under  similar  circumstances  with  the  former.  The  defendanu 
gave  up  to  W.  the  American  bonds,  and  paid  over  to  W.  &  C.  the  balance,  after  deducting  the 
debt  due  to  them  from  W.,  and  the  discount: — Held,  that  if,  according  to  the  intention  of  both 
parties,  the  £14,400  was  to  be  placed  entirely  at  the  disposal  of  W.  &  C,  to  apply  it  to  any 
purpose  of  their  own  as  they  pleased,  and  they  directed  its  payment  in  account  to  the  defend- 
ants in  satisfaction  of  W.'s  debt,  this  was  an  advance  of  money  to  W.  &  C.  within  the  meaning 
of  the  6  Geo.  4,  c.  94,  s.  2 ;  but  if  their  intention  was,  that  the  new  advance  was  only  for  the 
purpose  of  satisfying  W.'s  former  debt,  and  it  would  not  have  been  made,  except  upon  the  un- 
derstanding that  it  should  be  so  applied,  and  the  application  of  it  otherwise  would  have  been 
a  breach  of  the  agreement,  then  it  was  not  an  advance  within  the  statute. 
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peared  that  the  action  was  brought  to  recover  the  amount  Exeh.  of  puom, 
of  the  proceeds  of  certain  tobacco^  sold  by  the  defendants  - 

under  the  following  circumstances  : —  PHiLtiPt 

The  plaintiffs  were  the  owners  of  two  cargoes  of  tobacco^  Huth. 
laden  on  board  two  vessels^  called  the  Amelia  and  the 
Mariposa,  which  arrived  in  the  London  Docks^  the  former 
on  the  24th  of  September^  1836^  and  the  latter  on  the 
11th  of  October  in  the  same  year.  On  the  arrival  of  the 
Amelia,  the  plaintiffs  placed  the  bill  of  lading  of  her 
cargo  in  the  hands  of  Mr.  Warwick,  an  extensive  dealer  in 
tobacco,  as  their  factor,  for  the  sale  thereof:  and  on  the 
arrival  of  the  Mariposa,  they  placed  the  bill  of  lading  of 
that  vessel  in  the  hands  of  Messrs.  Warwick  &  Clagett, 
(Warwick  having  taken  Clagett  into  partnership  in  the 
interim),  as  their  factors,  for  the  like  purpose.  Both  the 
bills  of  lading  were  indorsed  in  blank.  The  cargoes  were 
entered  at  the  custom-house  by  Warwick  and  Warwick 
&  Clagett  respectively,  in  their  own  names,  so  that  they 
were  enabled  to  obtain  dock-warrants  also  in  their  names ; 
and  accordingly,  on  the  80th  of  September,  Warwick 
obtained  a  dock-warrant  in  his  name  for  the  cargo  of  the 
Amelia;  and  another  dock-warrant  for  the  cargo  of  the 
Mariposa  was  obtained  by  Warwick  &  Clagett  on  the  7th 
of  November  following. 

Prior  to  the  arrival  of  the  Amelia,  Warwick  had  agreed 
with  the  defendants  to  make  a  deposit  of  certain  dock 
warrants  of  his  own  as  a  security  for  a  loan  of  £20,000; 
and  on  the  24th  oi  September,  1836,  he  wrote  to  the  de- 
fendants as  follows : — 

"  Messrs.  F.  Huth  &  Co.,        "  London,  24th  Sept.,  1886. 

'^  Gentlemen, — In  consideration  of  your  having  agreed 
to  discount  my  acceptances  for  10,156/.  Ss.  3d.,  due  the 
15th  of  January  next,  and  10,198/.  12*.  7rf.,  due  the  15th 
of  February  next,  I  now  hand  you  the  warrants  for  the 

qq2 
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ExeA.  rf  Pleat,  under-mentioned  goods^  as  security  for  the  due  payment 
of  the  said  acceptances;  and  in  case  of  nonpayment^  yo« 
are  authorized  to  seU  all  or  any  part  of  the  said  goods  by 
public  auction  or  priyate  sale^  and  after  pajrment  of  all 
costs  of  sale  and  charges  on  the  goods,  to  apply  the  resi- 
due in  payment  of  my  said  acceptances,  and  interest  at 
the  rate  of  £5  per  cent,  per  annum,  and  all  expenses  to 
be  incurred  by  you  in  relation  thereto.  Should  there  be 
any  surplus,  you  will  pay  the  same  over  to  me ;  and,  on 
the  contrary,  should  there  be  any  deficiency,  I  agree  to 
reimburse  you  the  same  immediately. — I  am,  &c. 

"  Wm.  Sidney  Waewick.'* 

''  London  Dock  Warrant,  No.  1875,  for  526  hhds.  tobacco. 
"Ditto 1876,  for  639.    '' 

The  defendants,  in  pursuance  of  this  agreement,  ad- 
vanced to  Warwick  the  sum  of  £12,000;  but,  on  examin- 
ing the  parcels  of  tobacco  mentioned  at  the  foot  of  the 
letter,  they  thought  the  security  insufficient,  and  refused 
to  advance  more  than  that  sum.  Warwick,  in  order  to 
induce  them  to  advance  the  remaining  £8000,  agreed  to 
pledge  with  them  the  dock-warrant  of  the  tobacco  by  the 
Amelia,  and  accordingly,  immediately  on  his  obtaining  it, 
on  the  30th  of  September,  he  pledged  it  with  the  defend- 
ants, and  obtained  the  further  advance  of  £8000. 

The  dock-warrant  of  the  cargo  of  the  Mariposa  was 
pledged  with  the  defendants  by  Warwick  &  Clagett,  on 
the  7th  of  November,  1836,  under  the  following  circum- 
stances: it  appeared  that  Warwick  had,  on  the  17th  o( 
September,  when  he  was  carrying  on  business  on  his  own 
account,  obtained  from  the  defendants  an  advance  of  the 
sum  of  £14,000,  on  a  deposit  of  Louisiana  and  Virginia 
state  bonds,  to  be  repaid  on  the  17th  of  November  follow- 
ing. On  the  1st  of  October,  the  partnership  between 
Warwick  &  Clagett  was  formed,  to  the  knowledge  of  the 
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plaintiffs.  An  application  was  afterwards  made  by  tbem  to  Bxch,  of  PUat^ 
tlie  defendants  for  a  loan ;  and  according  to  an  arrange- 
ment then  made^  it  was  agreed  that  the  defendants  should 
discount  Warwick  &  Clagett's  acceptances  for  £14^400,  on 
a  deposit  of  dock- warrants  as  a  security;  the  American 
bonds  to  be  given  up.  The  following  written  agreement 
was  accordingly  entered  into: — 

''  London,  7th  November,  1886. 

*'  Messrs.  Frederick  Huth  &  Co. 

"  Gentlemen, — In  consideration  of  your  having  agreed 
to  discount  our  acceptances  for  £6400,  say  £6400,  due 
7th  of  February,  1837,  £8000,  say  £8000,  due  7th  of 
February,  1837,  together  £14,400,  we  now  hand  you 
warrants  for  the  under-mentioned  goods,  to  be  held  by 
you  as  security  for  the  due  payment  of  the  said  accept- 
ancesj  and  in  case  of  nonpayment  thereof,  you  are  autho- 
rized to  sell  all  or  any  part  of  the  said  goods  by  public  or 
private  sale,  and  after  pajrment  of  all  costs  of  sale  and 
charges  on  the  goods,  to  apply  the  residue  in  payment  of 
our  said  acceptances,  and  interest  at  the  rate  of  £5  per 
cent,  per  annum,  and  all  expenses  incurred  by  you  in  rela- 
tion thereto.  Should  there  be  any  surplus,  you  will  pay  the 
same  over  to  us;  and,  on  the  contrary,  should  there  be 
any  deficiency,  we  engage  to  reimburse  you  the  same 
immediately. — ^We  remain,  &c. 

"  Warwick  &  Claobtt.^' 

"  London  Dock  Warrants : — 
''No.  1880,  7th  Nov.,  1836,  492  hhds.  tobacco,  ex  Marl- 

posa,  &  Virginia* 
"—   1881, 662  ditto,     ditto    ex  John 

Marshall,  New  Orleans.^^ 

The  American  bonds  were  accordingly  given  up  to  War- 
wick, interest  calculated  on  the  former  advance  of  £  14,000 
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Mxch.  of  Pieas,  to  the  debit  of  Wairwick,  and  credit  given  for  the  iE  14,400, 
^  '  less  discount^  and  a  balance  of  122/.  3s.  lOd.  was  paid  hj 
the  defendants  to  Warwick  &  Clagett. 

It  was  proved  that  the  weighing  of  tobacco  does  not 
nsnally  commence  nntil  a  month  or  more  after  its  arrival  in 
the  docks^  in  consequence  of  its  being  unfit  for  that  pur- 
pose, from  being  in  a  state  of  fermentation ;  and  it  is  after- 
wards sold  according  to  the  weight  at  the  King's  Beam. 
The  weighing  of  the  tobacco  by  the  Amelia  commenced  on 
the  8th  of  November,  and  ended  on  the  20th  of  December, 
and  of  that  by  the  Mariposa  commenced  on  the  13th  of 
November,  and  ended  on  the  30th  of  January,  1837.  This 
was  not  known  to  the  plaintiffls,  who  frequently  applied  to 
Warwick  &  Clagett  for  samples  and  weights,  and  about 
the  middle  of  January  directed  that  the  warrants,  when 
obtained,  should  be  in  their  own  names.  On  the  8th  of 
February,  Warwick  &  Clagett  stopped  payment,  upon  whid& 
it  became  known  to  the  plaintiffs,  for  the  first  time,  that 
both  the  cargoes  had  been  pledged  to  the  defendants  in  the 
manner  before  mentioned. 

It  appeared  from  the  evidence,  that  sales  of  tobacco 
were  effected,  sometimes  by  delivery  orders,  sometimes 
by  a  transfer  of  the  warrants,  which  latter,  however,  could 
not  conveniently  be  done  where  less  than  the  whole  cai^ 
was  sold.  No  precise  usage  of  trade  in  that  respect  was 
however  established.  The  defendants  sold  both  the  car- 
goes, and  paid  into  Court  the  balance,  after  deducting  the 
amount  of  their  advances. 

It  was  contended  by  the  plaintiflh'  counsel  at  the  trial, 
that  the  defendants  were  not  entitled  to  retain  the  amount 
of  their  advances,  under  the  Factors'  Act,  6  Geo.  4,  c.  94, 
s.  2, — ^first,  because  the  warrant  of  neither  cargo  was 
intrusted  to  the  factors,  within  the  meaning  of  that  act; 
secondly,  because  no  advance  was  made  on  the  pledge  of  the 
warrant  of  the  cargo  of  the  Amelia,  such  as  would  autho- 
rize the  defendants  in  retaining  the  proceeds  of  that  cargo ; 
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tliirdly^  with  respect  to  the  Mariposa^  because  there  was  no  E^ch,  of  puas, 
advance  of  anything  beyond  the  sum  of  122/.  8*.  lOrf.,  on     ^  ^^^'   . 
the  pledge  of  the  warrant  of  that  cargo.    The  learned      Phillips 
Judge  having  expressed  his  opinion^  that^  to  establish  a        Uuth. 
lien  under  this  act^  there  must  be  a  pledge  of  some  doca> 
ment  intrusted  to  the  lj)rokCT  by  the  owner,  not  one  which 
he  had  himself  obtained  for  the  purpose  of  committing  a 
fraud,  left  the  two  following  questions  to  the  jury :  first, 
whether  the  plaintiffs  liad  intrusted  these  warrants,  or 
either  of  them,  to  Warwick,  or  Warwick  &  Glagett;  se- 
condly, whether  the  defendants  made  advances  upon  the 
warrants  of  the  Amelia  and  the  Mariposa?  The  jury  found 
both  questions  in  the  affirmative.    They  also  found  that 
the  defendants  believed  that  Warwick  and  Warwick  &  Gla- 
gett were  the  true  owners :  and  the  verdict  was  thereupon 
entered  for  the  defendants. 

Cresswell,  in  Hilary  Term  last,  obtained  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set  aside  and  a  new 
trial  had,  on  the  ground  of  misdirection,  and  of  the  verdict 
beiDg  against  the  evidence.  Cause  was  shewn  in  the 
Vacation  Sittings  after  that  term,  by 

The  Attorney-General  and  «/.  Bay  ley,  for  the  defend* 
ants. — ^First,  with  regard  to  the  cargo  of  the  Amelia.  The 
defendants  were  fully  entitled  to  retain  the  amount  of 
their  advances  upon  the  warrant  of  that  cargo.  The  ques- 
tion will  turn  upon  the  construction  to  be  put  upon  the 
2nd  section  of  the  Factors'  Act,  6  Oeo.  4,  c.  94.  It  is 
thereby  enacted,  '^that  any  person  or  persons  intrusted 
fffith  and  in  possession  of  any  bill  of  lading,  India  warrant, 
dock-warrant,  warehouse-keeper's  certificate,  wharfinger's 
certificate,  warrant  or  order  for  delivery  of  goods,  shall 
be  deemed  and  taken  to  be  the  true  owner  or  owners  of 
the  goods,  wares,  and  merchandize  described  and  men- 
tioned in  the  said  several  documents  hereinbefore  stated 
respectively,  or  either  of  them,  so  far  as  to  give  validity  to  any 
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£xfift.  •/  Pfeot,  contract  or  agreement  thereafter  to  be  made  or  entered  into 
by  such  person  or  persons  so  intrusted  and  in  possessicm  as 
aforesaid,  with  any  person  or  persons,  body  or  bodies  po- 
litic or  corporate,  for  the  sale  or  disposition  of  the  said 
goods,  wares,  and  merchandize,  or  any  part  thereof,  or  for 
the  deposit  or  pledge  thereof,  or  any  part  thereof,  as  a  ae« 
curity  for  any  money  or  negotiable  instrument  or  instro* 
ments  advanced  or  given  by  such  person  or  persons,  body 
or  bodies  politic  or  corporate,  upon  the  faith  of  such  seve- 
ral documents,  or  either  of  them/'  The  question  there* 
fore  is,  was  not  Warwick  intrusted  by  the  plaintiffs  with 
the  dock- warrant  of  the  cargo  of  the  Amelia;  or,  at  all 
events,  was  there  not  evidence  to  go  to  the  jury  that  he 
was  so  intrusted?  It  is  submitted  that  he  was  so  intrusted. 
The  plaintiff's,  by  intrusting  him  with  the  bill  of  lading,  gave 
him  authority  to  land  the  goods  in  his  own  name,  and  hay- 
ing so  landed  them,  he  was  enabled  to  obtain  the  dock-war- 
rants. By  transmitting  the  bill  of  lading  to  the  factor,  they 
intrust  him  also  with  the  dock- warrant,  which  is  the  neces- 
sary produce  of  the  bill  of  lading.  And  where  is  the  differ- 
ence between  the  fact  of  the  intrusting  being  established  by 
such  evidence,  and  by  the  universal  course  of  trade,  or  by 
the  express  direction  of  the  consignor?  It  can  never  be  laid 
down  as  law,  that  the  factor  ii  not  intrusted  with  the  dock- 
warrant,  because  that  instrument  was  never  in  the  bodily 
possession  of  the  consignor.  A  consignor  living  abroad  never 
can  have  the  dock-warrants  in  his  possession ;  and  if  such 
were  held  to  be  the  law,  the  effect  would  be  to  strike  out  dock- 
warrants,  and  every  document  of  that  description,  except 
the  bill  of  lading,  out  of  the  second  section  of  the  statute. 
If  the  consignor,  by  transferring  the  bill  of  lading,  enables 
the  factor  to  obtain  the  dock-warrant,  he  is  intrusted  with 
the  dock-warrant  by  the  authority  of  the  consignor,  as 
much  as  he  is  with  the  bill  of  lading.  The  question  really 
is,  can  there  have  been  an  '^  intrusting'^  without  the 
dock-warrant  having  been  in  possession  of  the  owner 
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of  the  goods?  If  there  can,  then  it  is  a  question  of  Etch,  of  Pleats 
fact  to  be  determined  by  the  jury:  here  it  was  submit- 
ted  to  them  by  the  learned  Judge,  and  they  have  foimd 
that  Warwick  was  intrusted  with  the  dock-warrant.  [AU 
dersoHf  B. — ^You  imply  an  intrusting  of  the  dock-warrant 
from  the  £act  of  the  actual  intrusting  of  the  bill  of  la- 
ing?]  Yes;  from  an  intrusting  with  that  which  neces- 
sarily gives  the  other.  [AUerson,  B. — ^Not  neceaaarily ; 
because,  suppose  the  letter  accompanying  the  bill  of  lading 
had  said — "  take  out  the  dock-warrant  in  my  name/'  in 
that  case  it  would  be  quite  clear  the  consignor  did  not  in- 
tend to  intrust  the  factor  with  the  dock-warrant.]  That 
would  make  no  difference  here ;  it  would  be  like  the  case 
where  a  general  agent  receives  special  instructions,  in 
which  case  the  persons  with  whom  he  deals  are  not  bound 
thereby.  The  question  is,  was  there  not  evidence  to  go  to 
the  jury  that  the  factor  was  intrusted  with  the  possession 
of  the  dock-warrant,  when  he  was  intrusted  with  the  docu- 
ment which  clearly  authorized  him  to  obtain  the  dock- war- 
rant? The  case  of  Close  v.  Holmes  (a),  which  may  be  re- 
ferred to  on  the  other  side,  has  no  bearing  on  the  present 
case.  There  Alderson,  B.,  left  it  to  the  jury  to  say  whe- 
ther the  defendants  knew  that  the  goods  did  not  belong  to 
HoUingworth,  the  consignee,  and  whether  he  had  any  Uen 
on  them;  the  jury  found  that  they  did  not,  and  that  he 
had  no  lien  on  them :  that  finding  made  an  end  of  the 
case.  His  Lordship  expressed  a  clear  opinion  that  the 
statute  gave  validity  only  to  pledges  by  a  factor  of  docu- 
ments with  which  the  real  owners  had  previously  intrusted 
him,  and  that  it  did  not  extend  to  the  pledge  of  documents 
created  (as  in  that  instance)  by  the  factor  himself.  But 
the  documents  in  that  case  were  merely  a  delivery  order 
and  a  warehouseman^s*acknowledgment,  which  are  mate- 
rially different  in  their  nature  from  dock-warrants,  and 

(a)  2  M.  &  Rob.  22. 
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Exek.  of  PUai,  do  not  oome  witUn  any  of  the  words  of  the  second  sec- 
1840  . 

tion.    There  was  in  that  case  no  dock-warrant  or  certifi- 
cate— ^nothing  to  shew  that  Hollingworth  was  the  owner 
of  the  goods;  nothing  with  which  he  could  he  said  to 
have  been  intrusted  by  his  principal.    It  was  said  to  be 
a  defect  in  the  statute,  that  it  did  not  authorize  a  pledge 
of  the  goods,  but  only  of  the  symbol  of  prpperfy  m  the 
goods:  the  actual  pledge,  however,  in  that  case,  was  of 
the  goods  themselves,  so  that  it  could  not  come  within 
the  protection  of  the  act.     Nothing  there  laid  down  by 
the  learned  Judge  can  be  supposed  to  refer  to  a  case  like 
the  present,  where  the  goods  are  not  pledged,  but  the  dodc- 
warrant  which  represents  them.    [Alderson,  B. — ^If  you  look 
at  the  argument  in  that  case,  it  will  shew  what  the  caae  . 
must  have  been.     It  was  argued  ''that  the  act  only  gave 
validity  to  pledges  made  by  the  factor  ol  biUs  of  lading, 
and  other  documents  of  that  nature,  evidencing  title,  and 
with  which  the  factor  may  have  been  intrusted  by  his  prin- 
cipal.   All  the  documents  enumerated  in  the  statute  were 
of  that  description ;  but  here  the  Banking  Company  made 
the  advance  on  the  faith  of  a  mere  delivery  order  in  the 
one  case,  and  of  a  warehouseman's  acknowledgment  in  the 
other.''    The  marginal  note  is  very  incorrect.     I  have  my 
note  of  the  case.     I  expressed  my  opinion  on  the  construc- 
tion of  the  statute,  thus :  ''  The  defendant  must  shew  that 
Hollingworth  was  intrusted  with  the  property  by  the  plain* 
tiff :  there  is  no  evidence  of  that  in  this  case."    That  is  all 
my  note.     I  directed  the  jury  to  find  for  the  plaintiff.] 
There  is  nothing  in  that  opinion  hostile  to  the  case  of  the 
present  defendants.     [Parke,  B. — ^You  say  the  giving  of 
the  bills  of  lading  was  evidence  to  go  to  the  jury  that  the 
broker  intrusted  with  them  was  really  meant  by  the  owner 
of  the  goods  to  take  out  the  dock- warrants?]     Yes;  if  he 
thought  fit  in  his  discretion  to  do  so.     It  is  not  necessary 
to  shew  that  the  consignor  necessarily  supposed  that  the 
dock-warrant  would  be  obtained  by  the  &ctor.     [Parke, 


EA8TXB   TEBM^  3  VICT.  581 

B. — ^Must  be  not  mean  to  intrust  the  factor  with  the  war-  fo<?A-  of  PUat, 
rants  ?]  Undoubtedly,  be  must  mean  to  intrust  the  factor,  '  ^ 

if  he  should  choose  to  take  out  the  warrants.  It  must  Phillips 
and  does  often  happen,  that  the  factor  sells  the  goods  be-  Huth. 
fore  they  arrive,  on  the  faith  of  the  bill  of  lading.  The 
consignor  leaves  that  to  his  discretion.  [Parke,  B. — He 
means  to  intrust  him  contingerUly,  If  he  does  not  sell  the 
goods,  by  transferring  the  bill  of  lading  before  they 
arrive,  when  they  do  arrive,  you  say  he  means  him  to 
pursue  the  ordinary  course,  and  take  out  the  dock-war- 
rants. We  must  come  to  the  consideration  of  what  the 
word  "  intrust'^  means.]  The  act  does  not  apply  to  a  case 
where  there  is  a  mere  possession  of  the  document,  as  where 
the  possession  of  it  is  obtained  by  fraud  or  felony,  without 
the  authority  of  the  consignor.  It  must  be  intrusted  by 
him :  but  the  word  ^'  intrust^'  applies  just  as  much  to  the 
bill  of  lading  as  it  does  to  the  dock-warrant.  When  the  ' 
consignor  intrusts  the  factor  with  the  bill  of  lading,  by 
transmitting  it  to  him  as  the  consignee,  then  he  intrusts 
him  with  the  dock-warrant,  which  he  enables  and  autho- 
rizes him  to  obtain  by  means  of  that  bill  of  lading;  and  if 
so,  he  is  the  person  "  intrusted  with  and  in  possession  of 
the  dock-warrants,  and  is  to  be  deemed  and  taken  to  be 
the  true  owner  of  the  goods  described  therein,  within  the 
meaning  of  the  act  of  Parliament. 

The  second  objection  is,  that  there  was  no  advance  of 
money  on  the  deposit  of  the  dock-warrant  of  the  cargo  of 
the  Amelia,  because  that  deposit  was  made  after  the  agree- 
ment of  the  24th  of  September  had  been  entered  into.  It 
is  true  that  that  agreement  had  been  entered  into ;  but  the 
defendants  had  refused  to  advance  more  than  £12,000 
upon  the  security  therein  mentioned,  and  it  was  only  upon 
the  faith  of  the  deposit  of  the  dock- warrant  of  the  cargo 
of  the  Amelia,  that  the  farther  sum  of  £8000  was  ad- 
vanced. That  was,  therefore,  an  advance  within  the  mean- 
ing of  this  act  of  Parliament.    [Parke,  B. — ^The  defendants 
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BmoH.  of  PUoM,  were  bound  by  their  contract  to  discount  the  two  aocsept- 
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ances  mentioned  in  the  agreement^  upon  the  deposit  of 

the  two  cargoes  therein  referred  to.  When  they  refused 
to  do  thati  and  refused  to  advance  the  remaining  iSSOOO,  it 
gave  Warwick  a  right  of  action  against  them.  Is  not  that 
a  different  case  from  that  of  a  party  making  an  advance 
upon  a  new  pledge  of  other  property?]  Warwick  ac- 
quiesced in  the  proposed  arrangement,  and  the  defendants 
advanced  him  £8000  upon  the  deposit  of  the  warrants  of 
the  Amelia.  That  was,  therefore,  an  advance  entirely  on 
the  faith  of  that  warrant. 

Next,  with  respect  to  the  pledge  of  the  cargo  by  tbe 
Mariposa.  That  transaction  originated  on  the  17th  of 
September,  when  Warwick  was  carrying  on  business  on 
his  own  separate  account.  On  that  day  he  negotiated 
with  the  defendants  for  a  loan  of  £14,000,  to  be  repaid 
on  the  17th  of  November  following.  The  security  given 
for  that  loan,  for  which  Warwick  was  solely  liable,  was  the 
deposit  of  Virginia  and  Louisiana  state  bonds.  Then  the 
partnership  is  formed,  and  the  agreement  of  the  7th  of 
November  is  entered  into  between  Warwick  &  Clagett 
on  the  one  hand,  and  the  defendants  on  the  other.  That 
agreement  was,  that  the  American  bonds  should  be  re- 
tiimed  to  Warwick,  and  that  the  defendants  should  dis* 
count  the  acceptances  of  Warwick  &  Clagett  for  £14,400, 
to  become  due  on  the  7th  of  February  following.  It  is 
not  in  dispute,  that  it  was  contemplated  that  this  money 
should  be  applied  in  paying  the  debt  then  due  from  War- 
wick,  in  respect  of  the  former  loan  of  the  17th  of  Septem- 
ber. Suppose  the  money  had  actually  been  paid  in  gold 
on  the  7th  of  November,  and  that  Warwick  &  Clagett 
having  the  £14,400,  minus  the  discount,  (which  would 
reduce  it  to  £14,220),  it  was  their  intention,  as  soon  as 
they  got  that  sum  into  their  possession,  to  apply  it  to  pay 
off  the  separate  debt  of  Warwick ;  would  not  that  be  a 
transaction  within  the  2nd  section  of  the  act — it  being 


^> 
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conceded,  for  the  sake  of  the  argument,  that  Warwick  &  ^««*-  ^  ^''"» 

1840. 
Clagett  were  intrusted  with  the  dock-warrant  of  the  Mari- 
posa? Would  there  not  be  an  agreement  entered  into  by 
Warwick  &  Clagett^  '^so  intrusted  and  in  possession  as 
aforesaid/'  with  the  defendants^  for  the  deposit  of  this 
document^  '^  as  a  security  for  money  advanced  or  given 
by  such  person  or  persons  &c.|  upon  the  faith  of  such 
several  documents^  or  either  of  them?''  What  took 
place  in  this  case  amounts  to  the  same  thing;  when  there 
is  payment  by  an  entry  in  account^  it  is  the  same^  with  re- 
gard to  its  legal  effect^  as  if  the  manual  operation  had 
taken  place  of  paying  over  the  money^  and  paying  it  back 
again.  Even  then^  no  doubt,  the  objection  suggested 
on  the  other  side  would  arise,  that  this  is  not  a  transaction 
protected  by  the  2nd  section,  because  it  was  in  the  con- 
templation of  the  parties  that  the  money  should  be  ap- 
plied in  repaying  the  debt  due  from  Warwick  alUme  to  the 
defendants.  But  it  is  submitted  that  the  application  of  the 
money  in  that  way,  even  if  that  had  been  made  part  of  the 
contract,  would  not  take  the  case  out  of  the  protection  of 
the  act: — ^still  there  would  be  an  intrusting — still  there 
would  be  an  agreement  to  make^the  advance — still  there 
would  be  an  advance  on  the  faith  of  the  dock-warrant, 
and  every  single  ingredient  that  the  legislature  has  required 
for  the  protection  of  parties  under  the  2nd  section.  \PaTkey 
B. — It  does  not  appear  what  was  done  with  the  former  debt, 
as  to  any  entry  in  the  books.]  The  balance,  after  extinguish- 
ing the  old  debt,  and  deducting  the  discount,  was  actually 
paid  over,  a  cheque  beiug  given  to  Warwick  &  Clagett 
for  122/.  8».  lOd.  {Parke,  B.— The  question  is,  whether 
Warwick  could  have  pleaded  payment-to  an  action  brought 
for  the  1400/.,  advanced  on  the  17th  September?]  In 
answer  to  such  an  action,  he  would  have  given  in  evidence 
the  agreement  of  the  7th  November ;  he  would  have  shewn 
that  new  bills  were  accepted  for  the  sum  of  £14,400,  that 
they  were  discounted  by  the  defendants,  that  the  defendants 
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Bteh.  rf  Fkm,  gave  a  cheque  for  122/.  3jl  lOrf..  and  that  the  Lonisiaiui 
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and  Virginia  bonds  were  returned  by  the  defendants  io 

him.  That,  if  not  conclusiye,  would  be  ample  evidenoe  Sat 
the  jury  to  draw  the  inference  that  the  former  debt  had 
been  satisfied.  The  old  debt  was  thus  extinguished,  and  a 
new  debt  was  created.  There  is  no  single  circumstance 
required  by  the  2nd  section  to  give  the  lender  of  the  money 
protection^  which  has  not  been  here  complied  with ;  or,  at 
all  eyents,  there  was  evidence  to  go  to  the  jury  that  each 
and  every  one  was  complied  with ;  and  th^  hare  found 
that  these  advances  were  made  upon  the  iaith  of  the  dock- 
warrant. 

It  may  perhaps  be  argued,  that  this  is  a  transaction 
within  the  3rd,  and  not  within  the  2nd  section  of  the 
act.    That  section  enacts,  ''that  in  case  any  person  or 
persons  &c.  shall  accept  and  take  any  such  goods,  wares, 
or  merchandize,  in  deposit  or  pledge  from  any  such  per- 
son or  persons  so  in  possession  and  intrusted  as  afore- 
said, without  notice  as  aforesaid,  as  a  security  for  any 
debt  or  demand  due  and  owing  from  such  person  or  p^- 
sons  so  intrusted  and  in  possession  as  aforesaid,  to  suck 
person  or  persons,  &c.,  before  the  time  of  such  deposit  or 
pledge;  then  and  in  that  case  such  person  or  persons,  &c., 
so  accepting  or  taking  such  goods,  wares,  or  merchandise 
in  deposit  or  pledge,  shall  acquire  no  further  or  other  right, 
title,  or  interest  in,  upon,  or  to  the  said  goods,  wares,  or 
merchandize,  or  any  such  document  as  aforesaid,   than 
was  possessed  or  could  or  might  have  been  enforced  by  the 
said  person  or  persons  so  intrusted  as  aforesaid,  at  the  time 
of  such  deposit  or  pledge  as  a  security  as  last  aforesaid; 
but  such  person  or  persons,  &c.,  so  accepting  or  taking 
such  goods,  wares,  or  merchandize  in  deposit  or  pledge, 
shall  and  may  acquire,  possess,  and  enforce  such  right,  title, 
or  interest  as  was  possessed  and  might  have  been  enforced 
by  such  person  or  persons  so  possessed  and  intrusted  as 
aforesaid.^'    The  2nd  section  refers  to  the  symbols  of 
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property;  the  8rd  to  the  property  itself.  To  make  ont  that  Stek.  of  Pka$t 
this  was  a  transaction  within  the  3rd  section,  the  plaintiffs  v  ^'  . 
must  shew  that  the  dock-warrant  of  the  Mariposa  was  Phillips 
handed  over  by  Warwick  &  Clagett  for  the  debt  before  Huth. 
then  due  from  Warwick  &  Clagett;  because  Warwick 
&  Clagett  are  the  persons  intrusted  with  that  dock- 
warrant  ;  and  it  is  only  where  there  is  a  pawn  of  the  in- 
strument for  a  debt  due  from  the  person  or  persona  intrusted 
with  it,  that  the  lien  of  the  factor  is  transferred.  But 
here  there  was  no  antecedent  debt  due  from  Warwick  and 
Clagett;  it  was  due  from  Warwick  only.  [Parke,  B. — 
Would  it  not  be  good  as  a  pledge  for  the  payment  of  the 
two  bills,  supposing  the  transaction  was  that  the  old  debt 
should  be  wiped  off,  and  new  bills  given  by  Warwick  *& 
Clagett  for  the  old  debt;  and  that  the  goods,  or  the  warrant, 
should  be  deposited  as  a  pledge  for  the  due  payment  of  the 
bills ;  and  would  not  that  fall  within  the  Srd  section,  so  as 
to  entitle  the  defendants  to  all  the  lien  which  Warwick 
&  Clagett  had?  I  throw  it  out  for  your  consideration, 
whether,  taking  the  facts  to  be  as  I  have  stated,  and  that 
there  was  no  advance  of  money,  but  that  it  was  only  a 
wiping  off  of  the  old  debt,  and  removing  the  sole  liability 
of  Warwick  by  means  of  the  giving  of  these  bills  and 
the  deposit  of  the  dock-warrant,  it  is  not  '^  a  debt  due 
and  owing  from  the  persons  intrusted  and  in  possession 
as  aforesaid,^'  within  the  Srd  section.  It  is  an  argument 
which  it  may  be  desirable  to  consider;  otherwise,  if  the 
ease  does  not  fall  within  the  2nd  section,  and  does  not 
come  in  that  point  of  view  within  the  Srd,  the  defend- 
ants would  be  without  security  altogether.]  The  defend- 
ants contend  that  it  was  a  transaction  protected  by  the 
2nd  section.  It  was  not  a  deposit  by  way  of  security 
for  an  old  debt;  that  was  extinguished;  it  was  not  an 
advance  to  Warwick,  but  to  Warwick  &  Clagett:  the 
consideraticm  for  the  advance  was  the  deposit  of  the  dock- 


686  CASES    IN   THE    BXCHEQU^E, 

Exeh.  of  PUa$,  warrant  with  whicli  Warwick  &  Clagett  were  intrusted, 
the  plaintiffs  having  delivered  the  bill  of  lading  to  them, 
and  given  them  permission  and  authority  to  obtain  it. 
By  the  common  law  of  England,  a  factor  might  sell  at 
any  price,  however  inadequate,  but  he  could  not  pawn, 
however  advantageous  it  might  be  to  his  principal.  That 
defect  was  intended  to  be  remedied,  and  for  the  general 
convenience  of  commerce,  the  legislature,  by  this  act,  in- 
tended to  provide  that  a  person  bond  fide  advancing  mo- 
ney to  a  party  having  the  symbols  of  property  intrusted 
to  him,  the  former  not  being  aware  that  the  latter  was  not 
the  actual  owner,  should  have  the  security  of  the  docu- 
ment pledged  with  him.  Here  Warwick  &  Clagett  were 
intrusted  with  these  dock-warrants;  they  asked  for  an 
advance  on  the  security  of  them,  and  the  money  was  ad- 
vanced on  the  faith  of  their  being  deposited  as  a  secur- 
ity. The  defendants  are  therefore  entitled  to  the  pro- 
tection of  the  statute,  and  the  verdict  found  for  them 
ought  not  to  be  disturbed. 

Crompton  vnAWaddingion,  contri. — ^The  questions  which 
arose  at  the  trial  in  this  case  were  altogether  matter  of 
law,  and  there  was  no  question  of  fact  properly  to  be  left 
to  the  consideration  of  the  jury,  at  least  without  a  direc- 
tion to  them  on  the  legal  effect  of  the  statute ;  and  the 
jury  had  no  right  to  construe  it  for  themselves.  If  that  be 
so,  although  the  statement  oC  the  learned  Judge  to  the 
jury  cannot  be  complained  of  as  containing  any  misdirec- 
tion in  terms  on  matter  of  law,  yet  the  plaintiffs  are  enti- 
tled to  a  new  trial  without  payment  of  costs. 

First,  there  was  no  intrusting  of  the  factors  with  the  dock- 
warrant  of  either  of  these  cargoes,  within  the  meaning  of 
the  statute.  The  question  is  one  which  turns  altogether 
on  the  legal  construction  to  be  put  upon  the  words  of  the 
act,  and  no  supposed  consideration  of  hardship  or  inconve- 
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nience  can  be  imported  into  it.    The  argoment  on  the  Rnh.  ef  Phoi, 
otlier  side^  as  to  tliis  pointy  appears  to  be  mainly  rested  on 
the  supposition  that  it  is  a  necessary^  or  at  least  an  or- 
dinary-y  part  of  the  course  of  business^  that  a  factor^  imme- 
diately on  receiving  the  bill  of  ladings  would  proceed  to  ob- 
tain a  dock-warrant.     But  the  evidence  on  the  trial  led 
to  an  entirely  different  conclusion.     Several  of  the  most 
extensive  tobaccobrokers  in  the  trade  stated  that  they  had 
never  in  their  practice  known  a  warrant  taken  out  for  the 
purpose  of  the  sale  of  tobacco;  and  other  witnesses  stated 
that  it  was  not  usual  to  do  so.     It  is  necessary^  indeed, 
for  the  purpose  oi  pledging ;  but  for  the  purpose  of  sale  it 
appeared  that  a  delivery  order  alone  is  necessary;    and 
that  a  dock-warrant  would  even  be  an  impediment^  be- 
cause it  must  in  every  case  be  taken  down  to  the  docks  for 
the  purpose  of  indorsement.  It  is  argued^  that  the  intrust- 
ing of  the  factor  with  the  bill  of  lading,  for  the  purpose  of 
sale,  is  impliedly  and  in  effect  an  intrusting  of  him  with 
the  dock-warrant,  that  being  also  a  document  by  which 
the  sale  is  effected.    But  that  argument  fails,  when  it 
appears  that  the  dock-warrant  is  not  necessary,  nor  even 
usual,  in  order  to  the  effecting  of  the  sale.      [Aldersony  B. 
— rDoes  that  make  it  anything  more  than  a  matter  of  fact 
for  the  jury?    My  difficulty  is,  is  not  enabling  the  factor  to 
obtain  the  dock-warrant  9ome  evidence  of  intrusting  him 
with  it  ?    Parke y  B. — There  seems  to  be  a  great  difference 
between  enabling  and  intrusting.     Intrusting  imports  a 
confidence  reposed  in  the  mind.      The  question  is,  does  it 
satisfactorily  appear  that  the  plaintiffs  meant  Warwick  and 
Clagett  to  take  out  the  dock-warrants?]     The  evidence 
shews  clearly  that  they  did  not;   since  at  a  mudi  later 
period  they  were  not  only  in  ignorance  of  their  having 
done  so,  but  expressly  directed  them  to  take  out  the  war-  . 
rants  in  the  plaintiffs^  own  names.    But  the  mere  enabling 
is  no  evidence  of  an  intrusting.    Suppose  I  give  a  man  the 

VOL.  VI.  B  B  11.  w. 
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Bich.  of  piiM,  key  of  my  bureau^  ia  order  to  go  and  bring  out  of  it  parti- 
'  '    cular  papers,  and  he  takes  out  other  papers ;   can  it  be 
Phillips      said  that  I  intrusted  him  with  the  latter,  because  by  giving 
HuTH.        him  the  key  I  enabled  him  to  obtain  them  ?   [Parke,  B. — 
The  only  question  is,  whether  the  enabling — ^the  giving 
the  power  to  do  the  act — ^is  not  some  evidence  of  an  inten- 
tion that  it  should  be  done  ?]     Not  where  there  is  another 
mode  of  effecting  the  purpose  intended.     It  appears  to  be 
straining  language  very  much  to  say  that  a  party  was  in- 
trusted with  that,  which  he  had  indeed  the  power  given  him 
to  create,  but  which  he  created  only  for  the  purpose  and 
by  means  ctf  fraud,  and  of  the  existence  of  which  the  prin- 
cipal was  ignorant.  Here  the  dock-warrant  was  obtained,  at 
all  events  at  a  time  when  it  was  wholly  unnecessary  for  the 
purposes  of  the  trust,  and  merely  for  the  purpose  of  effec- 
tuating a  firaud  upon  the  plaintiffs.      But  even  if  the  evi- 
dence fell  short  of  that,  the  onus  is  upon  the  defendants  to 
prove  that  the  case  is  within  the  statute;  they  were  bound 
to  prove,  therefore,  that  it  is  the  necessary  and  ordinary 
course  of  trade  to  sell  by  means  of  the  obtaining  of  dock- 
warrants,  and  that  they  were  in  fact  obtained  in  that  ne- 
cessary and  ordinary  course  of  trade,  and  really  for  the 
purpose  of  the  sale.     The  word  ''intrusting"  must  be 
taken  according  to  its  fair  and  natural  import,  and  to  im- 
ply a  particular  trust  imposed  on  the  factor,  with  respect  to 
the  taking  out  of  the  particular  document,  at  the  time  of 
the  pledge.      Admitting  that  there  may  be  circumstances 
indicative  of  the  intention  of  the  principal  to  impose  such 
a  trust,  without  an  express  authority,  even  then  there  was, 
in  the  case  of  the  Amelia,  no  evidence  to  go  to  the  jury 
from  which  to  infer  any  such  intention.     It  was  not  con- 
tended at  the  trial  that  there  was,  but  it  was  put  broadly, 
upon  the  construction  of  the  act  of  Parliament,  that  the 
enabling  was  sufficient,  and  that  the  principal  had  thereby 
concluded  himsel£    But  if  that  be  enough,  an  express  pro^ 
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kibUion  can  make  no  difference^  as  against  the  pawnee^  ^^a*  •/  ^^^ 
who  supposes  the  factor  to  be  the  owner.    But  the  pawnee 
is  not  the  only  party  for  whose  protection  the  statute  was 
framed^  but  the  consignors  and  consignees  also,  who  are 
protected  only  by  the  word  "intrusted." 

But  it  may  be  contended,  further,  that  upon  the  true 
construction  of  the  statute,  it  is  meant  that  the  principal 
shall  have  the  opportunity  of  marking  the  document  with 
the  notice  to  which  the  proviso  in  the  second  section  refers : 
— "  Provided  such  person  or  persons,  &;c.,  shall  not  have 
notice  by  such  documents,  or  either  of  them,  or  otherwise 
that  such  person  or  persons  so  intrusted  as  aforesaid  is  or 
are  not  the  actual  and  bon&  fide  owner  or  owners  &c.,  of 
such  goods,"  &c.  And  it  may  be  fcur  this  reason,  that  the 
statute  does  not  authorize,  any  more  than  before,  a  pledge 
of  the  goods  themselves,  but  only  of  the  documents  which 
are  the  symbols  of  property  in  them;  because  the  princi- 
pal cannot  give  that  notice  on  the  face  of  the  goods,  so  as 
to  prevent  the  factor  from  pledging  them  in  his  own  name, 
which  he  can  upon  the  documents.  The  real  owner  ought, 
therefore,  to  have  an  opportunity  of  putting  his  title  upon 
every  document,  and  of  giving  notice  thereof  by  it,  if  he 
chooses.  Here  it  was  impossible  that  the  plaintiffb  could 
have  thus  protected  themselves.  [_Al€krson,  B.^— That 
construction  would  go  the  length  of  saying,  that  in  the 
case  of  a  foreign  consignor,  no  document  could  ever  be 
pledged  except  the  bill  of  lading.]  He  might  give  the 
factor  an  express  authority,  and  so  waive  his  legal  right. 

With  regard  to  the  case  of  Cloie  ▼.  Holmes  (a),  although 
there  was  no  direct  decision  upon  the  point  now  in  ques- 
tion, it  evidently  was  the  subject  of  discussion,  and  the 
learned  judge  appeara  to  have  formed  an  opinion  upon  it. 
The  report  states,  that  "his  lordship  expressed  a  clear 
opinion  that  the  statute  gave  validity  only  to  pledges  by  a 

(a)  2  M.  &  Rob.  22. 
R  R  2 
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Ei'ch.  of  Pleas,  factor  of  documents  with  which  the  real  owner  had  pre^ 
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'   >    viously  intrusted  him,  and  that  it  did  not  extend  to  the 

Phillips  pledge  of  documents  created  by  the  factor  himself/*  [Al- 
MuTH.  derson,  B.— I  think  the  word  "previous!/'  goes  beyond 
my  meaning.]  The  latter  words  are  sufficient  to  support 
the  argument  for  the  present  plaintiffs.  [Alderson,  B. — 
If  your  argument  be  correct,  that  the  owner  ought  to  have 
an  opportunity  of  indorsing  his  title  on  the  document,  that 
would  give  effect  to  the  word  "previously/'  although  I 
dare  say  that  was  not  in  my  mind  at  the  time.] 

Secondly,  the  contract  as  to  the  cargo  of  the  Amelia 
was  not  such  a  contract  of  loan  as  would  faU  within  this 
statute:  in  the  first  place,  because  there  was  a  binding 
agreement  between  the  parties,  whereby  the  defendants 
were  positively  bound  to  advance  £20,000  on  the  freight 
of  other  cargoes,  not  belonging  to  the  plaintiffs,  the  non- 
performance of  which  would  give  Warwick  a  right  of 
action.  What  was  afterwards  done  had  relation  back  to 
that  agreement  upon  which  it  was  done,  and  there  was  no 
consideration  for  a  new  loan  on  the  security  of  the  plain- 
tiffs' cargo.  In  reality,  that  advance  was  under  the  old 
contract,  and  the  defendants  wrongfully  and  without  con- 
sideration extorted  these  dock-warrants  from  Warwick, 
before  they  would  do  that  which  they  were  bound  in  law 
to  do  by  virtue  of  their  prior  agreement.  In  the  next 
place,  this  was  a  pledge  of  the  plaintiffs'  and  of  other  pro- 
perty together,  and  it  was  part  of  the  contract  that  at  a 
certain  price  any  part  of  the  property  might  be  taken  out 
of  the  pledge;  and  thereby  the  party,  whose  property  is 
vrrongfully  pledged,  loses  the  right  he  would  otherwise 
have  had,  of  having  the  property  that  was  well  pledged 
first  applied  to  the  satisfaction  of  the  debt.  It  is  clear, 
that  where  a  factor  pledges  his  own  and  his  principal's 
property,  the  former  must  be  first  applied,  at  least  in 
equity,  and  it  is  apprehended  in  law  also,  to  the  satis- 
faction of  the  pledge.     [Parke,  B. — ^That,  I  think,  was 
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settled  in  the  case  In  re  Westzintkus  (a).l     Such  a  pledge  Exeh,  of  PUoip 
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as  this,  therefore,  was  not  a  fair  advance  of  money,  within  ^ 

the  meaning  of  the  statute.  Phillips 

Lastly,  as  to  the  case  of  the  Marix>osa. — ^That  also  is  a  Huth. 
question  of  law  on  the  construction  of  the  statute,  not  a 
question  of  fact  for  the  jury:  namely,  whether  certain 
admitted  facts  amount  to  an  advance  of  money,  or  of  ne* 
gotiable  securities,  within  the  meaning  of  the  act.  In  order 
to  constitute  such  an  advance,  there  must  be  actually  and 
bona  fide  a  payment  from  the  one  party  to  the  other  at  the 
time.  Here,  what  moment  was  there  at  which  the  defendants 
advanced  jE14,400  to  Warwick  and  Clagett  on  the  faith  of 
the  dock- warrants,  and  also  advanced  :£14,000  to  Warwick 
on  the  faith  of  the  Louisiana  bonds?  The  real  effect  of 
the  transaction  is,  that  Warwick  remained  liable  for  the  old 
debt  until  the  sale  of  the  cargo  of  the  Mariposa,  and  that 
the  plaintiffs'  goods  have  been  taken  to  pay  the  £14,000  . 
advanced  to  him  on  the  17th  of  September.  The  object  of 
the  factor  in  all  such  cases  is,  to  obtain  a  present  advance 
of  money — ^to  be  put  in  funds ;  but  here  all  that  Warwick 
and  Clagett  obtain  (even  upon  the  argument  for  the  de« 
fendants)  is  a  trifling  balance  in  cash,  with  a  liability  to  pay 
a  new  debt  of  an  equal  amount  with  the  old  one.  Sup- 
pose A.  to  have  given  bills  as  a  security,  which  were  re- 
newed from  time  to  time,  and  at  length  he  gives  a  bill  toge- 
ther with  B. ;  can  it  be  said  that  is  au  advance  to  A.  and 
B.,  within  the  statute?  It  is  said  this  was  in  effect  pay- 
ment to  Warwick  and  Clagett ;  but  it  was  not  a  payment 
of  the  kind  contemplated  by  this  act  of  Parliament — an 
advance  of  money,  such  as  to  affect  the  rights  of  third  par- 
ties. But  at  all  events,  it  must  be  shewn  that  the  effect 
of  it  was  the  discharge  of  the  old  debt,  of  which  there  is 
no  evidence  whatever.     [Alderson,  B. — It  was  not  shewu 

(a)  5  B.  &  Adol.  817;  2  Nev.  &  M.  644. 
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EjKh.  •(  Pleas,  even  to  have  been  written  off  in  accoimt.]  There  wu 
nothing  in  evidence  but  the  written  agreement,  and  the 
payment  of  the  Jei22.  In  So98  v.  Willis  {a),  a  £EM:U>r,  be- 
fore tbe  passing  of  the  6  Geo.  4,  c.  94^  pledged  East  Indui 
warrants  with  a  banker  as  a  security.  After  the  passing  of 
the  act,  a  substitution  of  new  bills  for  old  took  place 
between  the  factor  and  the  banker^  and  the  latter  dsimed 
to  hold  the  warrants  as  a  security  for  m  bill  of  £10;000 
then  discounted  for  the  factor,  the  cash  being  placed  to 
the  factor's  account.  It  was  held  that  this  transactioo 
was  not  protected  by  the  second  section  of  the  statate. 
Holrogd,  J.,  says :  *^  I  look  upon  the  transaction  as  a  mere 
renewal  of  the  former  securities :''  and  Lord  Tenieria 
says — "  I  do  not  consider  what  was  done  with  respect  to 
this  bill  a  new  agreement/' 

With  regard  to  the  argument  as  to  the  third  section  of 
the  statute,  it  seems  to  amount  to  this :  that  becanae  the 
defendants  are  not  in  a  situation  to  avail  themaelTesof  the 
minor  remedy  given  by  that  section,  they  must  of  neces- 
sity come  in  under  the  major  remedy  of  the  second.  It 
may  be  that  the  third  section  does  not  apply  to  s  esse 
where  the  antecedent  debt  was  not  the  debt  of  the  ssme 
person  who  afterwards  makes  the  new  pledge;  but  it  is* 
strange  inference  to  say,  that  because  the  case  is  oot 
strong  enough  to  be  included  in  the  enactment  whicb 
gives  a  more  limited  remedy,  the  party  is  therefore  entitled 

to  the  more  extensive  one. 

Cur.  adv.  vult 

In  the  present  Term,  the  judgment  of  the  Court  was 
delivered  by 

Parke,  B. — ^This  case  stood  over  for  consideration,  fw 
account  of  the  great  importance  of  the  principal  question 
which  was  discussed,  as  well  to  the  parties  as  to  the  ] 

(a)  Dans.  &  Lloyd's  Merc.  Cases,  19. 
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this  being  the  first  occasion  onwhicli  one  ofthe  clauses  in  the  Bxek,  «/  PUat, 
Factors'  Act,  of  frequent  practical  application,  has  required 
the  exposition  of  any  of  the  courts  in  Westminster  Hall. 
tij  learned  Brothers  and  myself,  who  heard  the  argument 
on  shewing  cause  against  a  rule  for  a  new  trial,  were  all 
tlien  satisfied  that  it  was  fit  that  the  case  should  be  again 
submitted  to  a  jury;  but  we  wished  to  hare  an  oppor- 
tunity of  giving  the  subject  our  full  consideration,  in  order 
that  the  meaning  of  the  statute  might  be  distinctly  de- 
fined, and  the  law  as  applicable  to  the  question  in  the  cause 
correctly  laid  down. 

The  action  was  brought  to  recover  the  proceeds  of  two 
cargoes  of  tobacco  sold  by  the  defendants.  The  undis- 
puted facts  of  the  case  were  these.  The  plaintiffs  were 
the  owners  of  these  two  cargoes,  one  by  the  Amelia, 
and  the  other  by  the  Mariposa;  the  former  of  whidi  ves- 
sels arrived  in  the  London  Docks  on  the  24th  of  Septem- 
ber, the  latter  on  the  11th  of  October.  Shortly  after  the 
arrival  of  these  ships  respectively,  the  plaintiffs  placed  the 
bills  of  lading  of  the  cargo  of  the  Amelia  in  the  hands  of 
Mr.  Warwick,  an  extensive  tobacco  merchant  and  broker, 
and  that  of  the  Mariposa  in  the  hands  of  Warwick  and  his 
then  partner  Clagett,  carrying  on  the  same  business,  as 
their  factors  respectively,  for  the  sale  thereof.  Both  bills 
of  lading  were  indorsed  in  blank.  The  cargoes  were  en- 
tered by  Warwick,  and  Warwick  &  Clagett,  at  the  Cus- 
tom-house, in  their  names,  which  enabled  them  to  obtain 
dock- warrants  also  in  their  names.  On  the  30th  of  Sep- 
tember, 1836,  Warwick  obtained  one  for  the  cargo  of  the 
Amelia  in  his  name ;  on  the  7th  of  November,  Warwick 
&  Clagett  obtained  another  in  their  names,  for  that  of 
the  Mariposa,  It  was  proved  that  the  sampling  and 
weighing  does  not  usually  commence  until  a  month  or 
more  after  the  arrival,  as  the  tobacco  undergoes  some  fer* 
mentation,  and  is  not  fit  for  weighing  until  that  has  sub.- 


594  CASX8   IN   THE   EXCHXQtnBB^ 

Erck.  of  Phat,  sided,  and  it  is  afterwards  sold  according  to  the  weight  at 
^    '  ^     the  King's  beam. 
Phillips  The  woigliing  of  the  tobacco  by  the  Amelia  commenced 

Hutu.  on  the  8th  of  November,  and  ended  the  20th  of  December, 
1836.  That  bj  the  Mariposa,  commenced  on  the  13th  of 
October  1836,  and  ended  the  30th  of  January,  1837. 
This  was  not  known  to  the  plaintiffs,  who  frequently  ap- 
plied to  Warwick  &  Clagett  for  samples  and  weights,  and 
about  the  middle  of  January  directed  that  the  warrants, 
when  obtained;  should  be  in  their  own  names.  On  the 
8th  of  February  Warwick  &;  Clagett  stopped  payment. 

It  then  came  out  that  the  cargoes  of  both  vessels  had 
been  pledged  to  the  defendants  by  Warwick,  and  Warwick 
&  Clagett.  It  is  not  necessary  to  advert  to  either  of  these 
transactions  in  much  detail. 

The  warrants  for  the  cai^  of  the  Amelia  were  pledged 
by  Warwick,  under  these  circumstances.  He  had  on  the 
17th  of  September^  1836,  agreed  to  make  a  deposit  of  to- 
bacco-warrants of  his  own,  for  a  loan  of  £20,000  to  be 
made  to  him  by  the  defendants.  When  Warwick  applied 
for  the  £20,000,  the  defendants  insisted  that  the  warrants 
were  not  a  sufficient  security,  and  would  advance  £12,000 
only.  On  the  30th  of  September,  Warwick  procured  the 
dock-warrant  for  the  cargo  of  the  Amelia,  and  immediately 
pledged  it  with  the  defendants,  and  obtained  an  advance 
of  £8000  on  the  security  of  all  the  warrants.  The  war- 
rant of  the  cargo  of  the  Mariposa  was  pledged  by  War- 
wick &  Clagett  on  the  7th  of  November,  1836,  under  these 
circumstances.  Warwick  had  already  had  an  advance  of 
£14,000  on  the  17th  of  September,  on  a  deposit  of  Ame- 
rican State  Bonds,  such  advance  having  been  made  by 
discounting  Warwick's  acceptances.  On  the  7th  of  No- 
vember, an  agreement  was  entered  into  in  writing,  for  a 
discount  of  Warwick  &  Clagett's  acceptances  for  £14,400, 
on  a  deposit  by  way  of  security  of  the  warrant  of  the 
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Mariposa^s  cargo,  and  another  of  Warwick  &  Clagett's  ^'<^*-  f  '*''«'» 
own.  The  American  bonds  were  given  up,  interest  calcu- 
lated on  the  former  advance  of  £14,000  to  the  debit  of 
Warwick,  and  credit  given  for  the  £14,400,  less  discount, 
and  a  balance  of  £122  paid  by  the  defendants  to  Warwick 
k  Clagett.  Evidence  was  given  of  the  mode  in  which  sales 
of  tobacco  were  effected.  It  was  sometimes  by  delivery 
orders,  sometimes  by  warrant,  which  was  not  convenient, 
when  less  than  the  whole  cargo  was  isold.  No  established 
usage  of  trade  was  proved.  The  defendants  sold  both  car- 
goes, and  paid  into  Court  the  balance  after  deducting  the 
amount  of  their  advances.  Under  these  circumstances,  the 
plaintiff's  counsel  insisted  that  the  advances  could  not  be 
retained  under  the  Factors'  Act,  because,  first,  the  war- 
rants of  neither  cargo  were  intrusted  to  the  factors,  within 
the  meaning  of  the  act ;  secondly,  because  no  advance 
was  made  on  the  pledge  of  the  warrant  of  the  cargo  of  the 
Amelia,  such  as  would  authorize  the  defendants  to  retain 
the  proceeds  of  that  cargo;  thirdly,  because  there  was  no 
advance  of  any  sum  beyond  the  £122,  on  the  transaction 
relative  to  the  warrant  of  the  Mariposa. 

My  Brother  Gumey,  expressing  his  opinion  that  to  give 
a  lien  under  the  act,  there  must  be  a  pledge  of  some  do- 
cument intrusted  to  the  broker  by  the  owner,  not  one 
which  he  had  himself  obtained,  in  order  to  commit  a 
firaud,  left  these  questions  to  the  jury  as  questions  of 
fact:— 

1st,  Whether  the  plaintiffs  had  intrusted  these  warrants, 
or  either  of  them,  to  Warwick,  or  Warwick  &  Clagett? 

2ndly,  Whether  the  defendant  made  advances  upon  the 
warrants  of  the  Amelia  and  Mariposa? 

The  jury  found  both  these  questions  in  the  affirmative. 
They  also  found  that  the  defendants  believed  that  War- 
wick, and  Warwick  &  Clagett,  were  the  true  owners ;  and 
to  the  propriety  of  the  finding  on  that  point  there  was  no 
objection. 
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EmK  €f  Pleat,      A  rale  nisi  was  obtained  for  a  new  trial,  on  the  ground 
'        both  of  the  verdict  being  against  evidence^  and  for  a  nm- 
direction,  or  rather  the  want  of  a  sufficient  direetion  in 
point  of  law. 

The  principal  question  is,  as  to  the  meaning  of  the  2iid 
section  of  the  6  Geo.  4,  a  94,  commonly  called  the  Fac- 
tors' Act. 

Before  the  passing  of  this  act,  or  rather  the  prerioos 
Factors'  Act,  the  4  Greo.  4,  c.  83,  it  was  clearly  settled, 
that  a  &ctor,  or  agent  for  sale,  had  no  power  to  pledge, 
whether  he  was  in  possession  either  of  the  goods  them- 
selves or  of  the  symbol  of  the  goods,  and  even  though  the 
symbol  might  bear  on  the  face  of  it  some  evidence  of  the 
property  being  in  himself,  as  in  the  case  of  a  bill  of  lad- 
ing, in  which  he  was  the  consignee  or  indorsee.    This 
fwaa  in  accordance  with  the  general  rule,  that  he  vho 
deals  with  one  acting  ex  mandato,  can  obtain  from  him  no 
better  title  than  his  mandate  enables  him  to  bestow. 
*^  But  this  rule  was  thought  by  some  to  be  attended  with 
hardship  on  merchants  and  others  dealing  with  factors,  on 
the  faith  of  their  being  principals;  and  the  legislature,  by 
the  4  Geo.  4,  first  relaxed  this  rule,  and  by  the  6  Greo.  4 
extended  that  relaxation.    It  does  not  appear  to  be  neces- 
sary to  advert  to  the  former  act,  as  the  case  is  not  within 
the  terms  of  it,  nor  does  it  throw  any  light  on  the  con- 
struction of  the  latter  statute,  except  that  the  Ist  sec- 
tion shews  that  the  word  '^  intrusted''  was  not  unim- 
portant, and  advisedly  introduced;  for  it  provides,  diat 
the  person  in  whose  name  goods  shall  be  shipped  shall  he 
deemed  to  be  ^'  mtrutied  therewith  for  the  purposes  of 
the  act,  unless  the  contraiy  thereof  shall  appear  or  be 
shewn  in  evidence  by  the  person  disputing  the  fact.''   The 
question  turns  upon  the  2nd  section  of  the  6  Geo.  4;  it 
provides,  "  that  any  person  inirusied  with  and  in  posses- 
sion of  any  bill  of  lading,  dock-warrant,  &c.,  shall  be 
deemed  and  taken  to  be  the  true  owner  of  the  goods  de* 
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scribed  and  mentioned  in  those  documents^  so  far  as  to  ErcK  of  nent, 
give  validity  to  any  contract  or  agreement  entered  into  by    ^  ^^^^'  ^ 
the  person  so  intrusted  and  in  possession,  irith  any  other      Phillips 
person,  for  the  sale,  disposition,  deposit,  or  pledge  of  such        Hutb. 
goods,  a  security  for  any  money,  or  negotiable  instrument, 
advanced  or  given  by  such  other  person,  on  the  £uth  of 
Buch  document,  provided  he  shall  not  have  notice  by  the 
document  or  otherwise  that  the  person  so  .intrusted  shall 
not  be  the  true  owner." 

It  is  very  clear,  that  this  section  relaxes  the  rule  of  the 
common  law,  only  with  respect  to  those  who  deal  with 
persons  who  are  not  merely  in  possession  of,  but  are  also 
intrusted  with,  the  symbol  of  property.  However  great  the 
hardship  may  be  on  innocent  persons,  and  whatever  they 
may  have  supposed  from  finding  another  in  possession  of  a 
document  bearing  the  indicia  of  property  in  himself,  still 
the  statute  does  not  apply,  and  they  can  acquire  no  title 
by  virtue  of  it,  unless  the  document  has  been  intrusted 
to  that  person.  If  the  legislature  had  intended  to 
make  the  simple  possession  of  such  instruments  suffi- 
cient to  enable  the  party  having  them  to  make  a  good 
title,  they  no  doubt  would  have  so  provided;  if  they  had, 
the  innocent  party  deahug  with  him  would  have  been  pro- 
tected, but  the  innocent  owner  would,  in  that  case,  have 
suffered,  if  the  document  had  been  taken  from  him  by 
felony  or  fraud.  But  by  providing  that  a  person  should 
be  intrusted  as  well  as  in  possession,  the  inconvenience  is 
obviated.  The  statute  applies  only  to  written  documents 
relating  to  goods,  and  not  to  goods  themselves;  and  for 
this  reason, — these  documents  may  be  made  to  designate 
the  owner's  name,  which  the  goods  themselves,  generally 
speaking,  cannot ;  and  it  is  clear  that  the  legislature  in- 
tended that  those  persons  only  should  suffer  by  the  frauds 
of  their  agents,  who  have  intrusted  them  with  the  evi- 
dence of  title,  and  omitted  to  take  those  precautions 
which  might  have  prevented  them  from  deceiving  others. 
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Ejrch.  of  Pleas,  It  is  therefore  necessary,  in  order  to  give  effect  to  this 
y^^'  ^  clause,  that  the  owner  should  have  "  intrusted"  the  factor 
with  the  document;  not  that  it  is  necessary  that  the 
owner  should  have  had  personal  possession  of  the  docu- 
ment, so  as  to  be  able  to  mark  it  with  his  name,  and  him- 
self delivered  it  to  the  factor ;  for  if  his  own  agent,  gene- 
ral or  special,  puts  it  into  the  hands  of  the  factor  with  the 
factor^s  name  on  it,  or  if  the  factor  be  instructed  by  the 
owner  to  obtain  the  document  in  that  state,  and  does  so, 
no  doubt  he  is  "  intrusted"  by  the  owner  with  it,  within  the 
meaning  of  the  act.  But  in  order  to  constitute  an  intrust- 
ing  of  such  a  document,  it  is  necessary  that  the  owner 
should  have  intended  the  factor  to  possess  it  in  that  form, 
at  the  time  when  he  had  the  possession.     Intrusting  with 

[the  document  is  essentially  different  firom  enabling  a  per- 
son to  become  possessed  of  it — from  giving  him  the  means 

^f  obtaining  it.  An  instance  of  the  difference  was  well 
put  in  the  argument,  when  it  was  said  by  Mr.  Crampton, 
that  one  who  gives  another  the  key  of  his  bureau  to  get 
out  one  paper,  may  enable  him  to  procure  any  other  that 
he  pleases  to  take,  but  does  not  intrust  him  with  it.  It  is 
not  enough,  therefore,  to  shew  that  the  plaintiffs  impowered 
Warwick,  or  Warwick  &  Clagett,  to  possess  themselves  of 
the  warrants  whenever  they  chose;  it  must  be  shewn  that 
the  plaintiffs  really  intended  that  the  factors  should  be 
possessed  of  them  at  the  time  they  pledged  them,  or  it 
must  be  shewn  that  the  plaintiffs  meant  them  not  merely 
to  have  the  power  which  the  possession  of  the  bill  of  lad- 
ing would  give — of  getting  the  warrants  when  they  liked^ 
but  to  exercise  that  power  by  obtaining  it  whenever  they 
in  their  discretion  might  think  fit.  If  either  of  these  inten- 
tions were  proved,  it  would  be  sufficient ;  but  if  the  fac- 
tors were  proved  to  be  in  possession  of  the  warrants,  un- 
der such  circumstances  as  that  the  plaintiffs,  if  they  had 
been  informed  of  that  fact,  might  justly  have  said,  ''  we 
never  meant  this,^'  it  is  impossible  to  say  that  they  in- 
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trusted  the  factors  with  these  warrants.  The  principals  Exeh.  of  Pleas, 
can  never  be  deemed  to  have  intrusted  the  agents  with 
a  document  which  the  agents  obtained  in  breach  of  their 
trusty  against  the  intention  of  their  principals^  in  violation 
of  their  duty  towards  them^  and  which  document  never 
would  have  existed  at  all,  if  it  had  not  been  for  the  fraud 
of  the  agents  against  their  employers.  It  was  well  ob- 
served by  Mr.  Crompton,  that  it  is  impossible  to  suppose 
a  confidence  reposed  by  the  employer  with  respect  to 
a  document,  the  very  existence  of  which  is  a  fraud  upon 
him. 

It  is,  no  doubt,  true  that  the  fact  of  the  delivery  of  the 
bills  of  lading  for  the  purposes  of  entering  the  cargoes, 
which  furnished  the  means  of  obtaining  the  warrants,  is, 
as  was  insisted  by  the  Attorney-General,  some  evidence 
of  the  intention  of  the  plaintiffs  that  the  factors  should 
have  those  warrants  at  some  time,  or  that  the  plaintiffs 
meant  them  to  take  them  when  they  pleased;  but  it  is 
evidence  merely ;  and  independently  of  the  objection  in- 
sisted upon  on  the  part  of  the  plaintiffs,  that  the  construc- 
tion of  the  act  of  Parliament  ought  to  have  been  more 
fully  explained  to  the  jury,  we  think  that  if  it  had  been, 
the  finding  of  the  jury  upon  that  evidence  in  this  case  is 
not  satisfactory. 

If  it  had  been  the  established  usage  of  trade  to  sell  by 
dock-warrants  only,  and  to  obtain  them  at  the  time  these 
were  obtained,  doubtless  there  would  be  a  strong  case  for 
the  jury ;  for  the  plaintiffs  might  fairly  be  considered,  in 
the  absence  of  express  instructions  to  the  contrary,  as  hav- 
ing intended  that  the  factors  should  pursue  the  ordinary 
and  usual  course.  There  was  no  such  proof  of  its  being  the 
usual  course,  but  the  contrary ;  and  we  think  that  no  infer- 
ence of  intention  can  be  drawn  from  the  mere  fact  of 
the  delivery  of  the  bills  of  lading,  as  to  obtaining  the  war- 
rants, except  that  the  factors  should  obtain  them,  if  those 
documents  should  be  reasonably  required  for  the  purposes 
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Exeh.  of  Pleat,  of  sale,  and  at  the  time  when  they  shouU  be  so  required: 
'  and  upon  the  facts  in  this  case,  it  is  clear  that  these  docu- 
ments were  obtained  long  before  there  was  any  oocaaion 
for  them,  and  even  before  the  cargoes  were  weighed  and 
sampled.  It  may  be  added,  that  there  was  no  evidence  of 
a  general  agency  in  Warwick,  or  Warwick  &  Clagett,  or  of 
any  general  discretion  being  given  to  them,  to  act  as  they 
thought  fit,  with  respect  to  the  obtaining  warrants.  In- 
deed, it  is  not  pretended  that  they  stood  in  any  other  rela- 
tion than  that  which  ordinary  factors  for  sale  bear  to  ordi- 
nary principals,  in  which  case  all  that  the  principal  in- 
tends is,  that  a  sale  should  be  made,  and  every  step  taken 
which  is  reasonably  reqiured  for  the  accomplishment  of  that 
purpose  and  no  other. 

Upon  these  grounds,  therefore,  we  are  of  opinion  that 
there  ought  to  be  a  new  triaL 

It  will  not  be  improper  to  add,  that  if  there  was  an 
intrusting  of  the  warrant  of  the  Amelia's  cargo,  in  this 
case,  we  think  it  was  properly  pledged  to  the  extent  of 
£8000;  for,  although  the  defendants  might  be  bound  by 
this  contract  to  advance  the  remaining  £8000,  residue 
of  the  £20,000,  on  the  security  of  Warwick's  own  pro- 
perty, yet  they  refused  to  do  so;  and  if  instead  of  suing 
the  defendants  on  their  contract,  Warwick  chose  to  pledge 
fresh  properly  for  an  immediate  advance,  such  pledge  would 
be  good. 

As  to  the  alleged  advance  on  the  7th  of  November,  1836, 
of  £14,400,  we  think  that  the  true  question  is,  whether, 
according  to  the  intention  of  both  parties  to  that  transac* 
tion,  the  £14,400  was  meant  to  be  placed  entirely  at  the 
disposition  of  Warwick  &  Clagett,  so  that  they  might, 
without  any  breach  of  the  understanding  with  the  defend- 
ants, have  applied  the  amount  to  any  purpose  of  their 
own.  K  they  might,  and  they  directed  the  amount  to  be 
paid  to  the  defendants  in  account,  to  satisfy  the  old  debt 
due  from  Warwick,  instead  of  receiving  the  money  and 
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handing  it  back^  there  would^  we  think^  be  an  advance.  Exch.  of  pieat. 
But  if  the  real  meaning  of  the  parties  was^  that  the  new 
advance^  by  discounting  the  new  acceptances  of  Warwick 
&  Clagett,  was  only  to  take  up  the  former  acceptances  of 
Warwick^  and  would  not  have  been  made  except  on  the 
imderstanding  that  the  amount  should  be  so  applied^  and 
it  would  have  been  a  breach  of  the  agreement  to  have  done 
otherwise,  then  we  think  there  would  have  been  no  ad- 
vance within  the  meaning  of  the  statute. 
The  rule  must  therefore  be  absolute. 

Rule  absolute. 


END  OF  EASTER  TERM. 
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REGULA  GENERALIS. 

RjTch.  of  Pietu,  JLt  is  resolved  by  the  Judges^  that  when  a  Judge's  Order 
^  ^^^*  ^  is  made  a  Rule  of  Court,  it  shall  be  a  part  of  the  Rule  of 
Court,  that  the  costs  of  making  the  Order  a  Rule  of 
Coiirt  shall  be  paid  by  the  party  against  whom  the  Order 
is  made:  Provided  an  affidavit  be  made  and  filed,  that 
the  Order  has  been  served  on  the  party  or  his  attorney, 
and  disobeyed  (a). 

27th  May,  1840. 

(a)  See  the  case  next  reported. 
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Exeh.  of  Pleat, 
1B40. 
Reoina  v.  Gameson.  >*— *.,^— -^ 

1  HIS  was  a  rale  calling  upon  the  plaintiff  to  shew  canse  Upon  a  Judge's 

•  t  *  t       t   n      1  /*  order,  di«charg- 

wny  an  attachment^  issued  against  the  defendant  for  non-  ing  a  summons 
payment  of  two  several  sums  of  It  8*.  7rf.  and  21.  ISs.  2d.,  ^l^  weM'^- 
ptursuant  to  the  Master's  allocatur,  should  not  be  set  aside.  ®^  and  de- 

'^  '  manded,  and 

In  Hilary  Term,  Crotoder  shewed  cause  against  the  rale,  not  being  paid 

or  tendered,  the 

and  Hoggins  was  heard  in  support  of  it.  The  question  in  order  was  made 
the  case  was,  whether  the  costs  of  making  a  Judge's  order,  xbe  wsfs^f""^'' 
for  discharging  a  summons  with  costs,  a  rale  of  Court,  '"f^*"/^** 

^    ^  ,  rule  of  Court 

were  costs  within  the  meaning  of  the  order  and  rule,  so  as  were  also  taxed, 
to  bring  the  defendant  into  contempt  for  nonpayment  of  were  separately 
them.  The  Court  took  time  to  consult  the  Judges  of  pany^endered^ 
the  other  Courts,  and  in  this  term  judgment  was  delivered  **>«  former 

amount,  but  rc- 
by  fused  payment 

of  the  latter : — 
Held,  that  be 

Pabke,  B.— On  the  5th  of  Febraary,  1889, 1  made  an  ^^^""j^^^h^^^^^^^ 
order,  dismissing  with  costs  a  summons  to  amend  the  de-  the  costs  of 

t         •  1       •  •  1        1    it      1        •  t       making  the  or- 

claration,  by  inserting  the  defendanrs  true  name  at  the   der  a  rule  of 
plaintiff's  cost.      The  costs  of  this  order  were  taxed  at  coits  whWn*the 
1/.  7*.,  and  an  allocatur  given  for  that  amount.    Whether  meaning  of  the 

^  order  and  rule. 

this  order  was  served  appears  doubtful  on  the  affidavits, 
but  the  defendant's  agent  attended  the  taxation  of  costs 
thereon.  On  the  14th  of  Febraary,  my  Brother  Alderaon 
ordered  all  proceedings  in  the  action  to  be  stayed,  on 
payment  of  debt  without  costs,  on  the  ground  that  it 
was  under  £5,  and  recoverable  in  a  Court  of  Bequests. 

The  plaintiff  afterwards  applied  (after  giving  notice  to 
the  defendant)  to  my  Brother  Alderaon  to  amend  his  order, 
by  saving  to  the  plaintiff  the  costs  payable  to  the  plaintiff 
under  my  order;  and  my  Brother  Alderaon  did  so,  by  order 
dated  the  20th  of  February,  1839,  which  order  was  served 
on  the  defendant. 

No  tender  of  the  1/.  79.  was  made,  and  the  plaintiff 
VOL.  VI.  s  s  M.  w. 
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Exch.  of  PUa$,  proceeded,  on  the  30th  of  May,  1889,  to  make  my  order 
^     and  allocatur  a  rule  of  Court. 
Regina  On  this  rule  an  appointment  was  obtained  to  tax  furtlier 

Gamesok.      costs^  and  an  allocatur  given  for  2/.  ISs,  2d.,  being  the 
costs  of  making  my  order  a  rule  of  Court, 

On  the  1st  of  November,  1839^  the  plaintiff  demanded 
the  costs  from  the  defendant;  the  demand  was  made  sece^ 
rally  of  the  1/.  7s.  and  the  2/.  18*.  2d. ;  and  copies  of  the 
rule  and  allocatur  thereon  were  served.  The  affidavit  does 
not  state  a  refusal  to  pay  these  sums,  or  either  of  them, 
but  simply  that  they  had  not  been  received.  On  the  de* 
fendant^s  affidavit,  it  appears  that  he  offered  to  pay  the 
1/.  7s.  on  such  demand  being  made,  which  the  plaintiff 
refused  to  receive. 

The  plaintiff  nevertheless  moved  for  and  obtained  a 
writ  of  attachment  against  the  defendant,  and  it  was  issued 
on  the  6th  of  November,  and  the  defendant  taken  under 
it.  The  attachment  was  indorsed  by  order  of  the  Coort, 
dated  4th  of  November,  1839,  at  the  instance  of  Wyatt, 
for  nonpayment  of  1/.  7s.  and  2L  ISs.  2d. 

An  application  was  made  to  set  it  aside  in  the  last  term, 
and  a  rule  nisi  obtained;  and  we  think  the  rule  must  be 
absolute. 

An  attachment  is  granted,  not  for  disobedience  of  a 
Judge's  order,  but  of  a  rule  of  Court :  and  all  the  rule  of 
Court  does  in  this  case  is  to  make  my  order  a  rule  of  Court, 
which  is,  constructively,  to  order  that  which  it  orders,  viz. 
the  payment  of  1/.  7*.  The  result  is,  that,  according  to 
this  form  of  order  and  rule,  if  the  defendant  postpones 
the  payment  of  the  sum  ordered  to  be  paid  until  the 
plaintiff  has  incurred  the  further  costs  of  making  the  or- 
der a  rule  of  Court,  and  then  tenders  the  amount,  he  may 
put  the  plaintiff  to  an  expense  for  which  he  has  no  remedy. 
To  obviate  this  for  the  future,  there  should  be  a  rule  nisi 
for  the  payment  of  the  costs  occasioned  by  making  the 
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order  a  rule  of  Court,  which  may  be  incorporated  with  the  Exeh.  of  Pkat, 
rule  for  making  the  order  a  rule  of  Court.  v   ^      . 


RxaiNA 

V, 

Rule  absolute  (a).         Oaxeson. 


(a)  See  now  the  rule  of  Court,  ante,  p.  602. 


Mater  v,  Isaac. 

Assumpsit. — ^The  declaration  stated,  that  theretofore,  "  in  cowidera- 
to  wit,  on  the  30th  of  November,  1838,  in  consideration  ^upVying  my 
that  the  plaintiflF,  at  the  request  of  the  defendant,  would  ^^f^\*^„^-  "^'^^ 
sell  and  deliver  to  the  defendant's  nephew,  one  A.  L.  Vogel,  earthenware,  i 
china  and  earthenware,  he  the  defendant  promised  and  ^^enrofany 
guaranteed  to  the  plaintiflf  the  payment  of  any  bills  the  drawThl^^on 
plainti£f  might  draw  on  account  thereof,  to  the  amount  account  thereof, 

to  the  amount 

of  £200.    The  declaration  then  averred,  that  the  plaintiff,  of  £200:"— 
confiding,  &c.,  did  sell  and  deliver  to  the  said  A.  L.  Vogel,  nuing  guaran- 
and  the  said  A.  L.  Vogel  bought  of  him,  divers  large  quan-  J^e  defendant 
tities  of  china  and  earthenware,  at  prices  amounting  in  ^^  >>abie  upon 

°  it,  although,  af- 

the  whole  to  a  large  sum  of  money,  to  wit,  £2000:  that  ter  it  was  given, 
the  plaintiff  afterwards,  to  wit,  on  the  lOth  of  May,  1839,  l^e^e^amount 
drew  a  bill  of  exchange  on  A.  L.  Vogel,  at  four  months'  ^^"^  f^^uel^ 
date,  for  £200;  that  Vogel  accepted  the  same  for  and  on  to  and  paid  for 
account  of  the  sum  of  £200  due  and  owing  from  him  to    ^ 
the  plaintiff  for  the  said  prices   of  the  said  china  and 
earthenware  so  sold  and  delivered  to  him,  but  that  he  did 
not  pay  the  biU  when  due,  &;c. :  Breach,  that  the  defend- 
ant has  not  guaranteed  to  the  plaintiff  the  payment  of,  or 
paid  him,  the  said  bill,  or  any  part  thereof,  &c. 

Pleas — ^first,  non  assumpsit :  secondly,  that  the  plaintiff 
did  not  sell  and  deliver  to  the  said  A.  L.  Vogel,  nor  did 
the  said  A.  L.  Vogel  buy  of  him,  the  said  quantities  of 
china  and  earthenware,  or  any  part  thereof,  in  manner  and 

ss2 
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JBfcft.  of  pieai,  fortD^  &c. :  thirdly,  that  the  plaintiff  did  not  draw,  nor 
did  the  said  A.  L.  Yogel  accept,  the  said  hill  in  the  deck- 
ration  mentioned,  for  the  snm  of  i£200,  due  and  owing 
from  the  said  A.  L.  Yogel  to  the  plaintiff  for  the  said  prices 
of  the  said  china  and  earthenware,  &c.,  in  manner  and 
form,  &c. :  fourthly,  that  after  the  said  china  and  earthen- 
ware had  been  so  sold  and  delivered  by  the  plaintiff  to  the 
said  A.  L.  Yogel  as  aforesaid,  and  whilst  the  said  A.  L. 
Yogel  was  indebted  to  the  plaintiff  for  the  same,  and  be- 
fore the  said  bill  became  due,  to  wit,  on  the  10th  of  May, 
1839,  it  was  agreed  by  and  between  the  plaintiff  and  the 
said  A,  L.  Yogel,  without  the  consent,  leave,  or  license  of 
the  defendant,  for  a  good  and  valuable  consideration  in 
that  behalf  to  the  defendant  unknown,  that  the  plaintiff 
should  give  to  the  said  A.  L.  Yogel  time,  and  forbear  to 
sue  him  for  a  certain  time  in  that  behalf  agreed  on  between 
them,  to  wit,  for  two  months,  for  the  payment  of  a  large 
sum,  to  wit,  £200,  parcel  of  the  sums  in  which  the  said 
A.  L.  Yogel  was  indebted  to  the  plaintiff  for  the  said  china 
and  earthenware;  the  said  time  and  forbearance  being 
for  a  longer  time  and  a  longer  forbearance  than  the  time 
and  forbearance  or  credit  which  the  plaintiff  ought  to  have 
given  the  said  A.  L.  Yogel  for  the  payment  of  the  said 
sum  of  £200,  according  to,  and  in  pursuance  and  within 
the  meaning  of  the  said  guarantee. — Yerification.  iRfthlj, 
that  after  the  making  of  the  promise  in  the  declaration 
mentioned,  and  before  the  commencement  of  this  soit,  to 
wit,  on  the  9th  of  May,  1839,  the  said  A.  L.  Yogel  deli- 
vered to  the  plaintiff,  and  the  plaintiff  then  accepted  of 
him,  divers  bills  of  exchange  and  monies,  amounting  in 
the  whole,  to  wit,  to  dE2000,  in  full  satisfaction  and  dis- 
charge of  the  said  promise,  damages,  and  causes  of  action 
in  the  declaration  mentioned. — Yerification. 

The  plaintiff  took  issue  on  the  three  first  pleas :  to  the 
fourth  he  replied,  denying  the  agreement  in  that  plea 
mentioned;  and  to  the  fifth,  that  A.  L.  Yogel  did  not  deli- 
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ver  to  the  plaintiff^  nor  did  the  plaintiff  accept  of  him^  the  Exch.  of  pu<u, 
said  bills  of  exchange  and  monies  in  the  said  plea  alleged  ' 

as  amounting  in  the  whole  to  £2000,  in  full  satisfaction 
and  discharge,  &c.,  as  in  that  plea  alleged.  On  these  re- 
plications also  issues  were  joined. 

At  the  trial  before  Gumey,  B.,  at  the  Middlesex  Sittings 
after  Hilary  Term,  it  appeared  that  in  June  1838,  the 
plaintiff,  a  manufacturer  of  earthenware  in  Staffordshire, 
began  to  supply  Vogel,  the  defendant's  nephew,  who  car- 
ried on  business  at  Brussels,  and  was  introduced  to  him  by 
the  defendant,  with  china  and  earthenware.  The  plaintiff 
applied  to  the  defendant  for  a  guarantee  of  VogeFs  pay- 
ments, and  the  defendant  gave  him,  in  the  first  instance, 
a  guarantee  to  the  amount  of  £100.  The  plaintiff  sup- 
plied Vogel,  down  to  November  1838,  with  goods  to  the 
amount  of  £300 :  he  then  applied  to  the  defendant  for  a 
further  guarantee  for  £200,  and  received  from  him  the 
guarantee  declared  on,  which  was  as  foUows : — 

"London,  30th  Nov.,  1838. 
"  Sir,— In  consideration  of  your  supplying  my  nephew, 
A.  L.  Vogel,  with  china  and  earthenware,  I  hereby  gua- 
rantee the  payment  of  any  bills  you  may  draw  upon  him 
on  account  thereof,  to  the  amount  of  £200. 

''  G.  Isaac'* 

After  this  guarantee  was  given,  the  plaintiff  went  on 
supplying  goods  to  Vogel,  to  the  amount  in  the  whole  of 
upwards  of  £1000,  down  to  the  beginning  of  April  1839, 
and  during  the  same  period  he  received  from  Vogel  bills 
to  the  amount  of  upwards  of  £700,  which  were  satisfied 
before  the  commencement  of  this  action. 

For  the  defendant  it  was  objected,  that  this  was  not  a 
continuing  guarantee,  and  that  it  was  at  an  end  as  soon  as 
the  plaintiff  had  supplied  goods  under  it  to  Vogel,  and  re- 
ceived payment  to  the  amount  of  £200.    The.  learned 
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Ueh.  rf  Pleat,  Judge  reserved  the  pointy  and  a  verdict  was  given  for  the 
plaintiff,  damages  j£200,  leave  being  reserved  to  the  de- 
fendant to  move  to  enter  a  nonsuit. 

Whateley  having  obtained  a  rule  nisi  accordingly,  citing 
BoviU  V.  Turner  {a),  MebnUe  v.  Hayden  {p),  and  Nicholson  v. 
Paget  {€), 

Erie  and  Knowles  now  shewed  cause. — First,  this  is  a 
continuing  guarantee :  but  secondly,  if  it  be  not,  there  is 
no  plea  on  the  record  under  which  the  defendant  can  take 
advantage  of  the  objection. — ^Although  the  line  of  distinc- 
tion between  what  does  or  does  not  amount  to  a  continuing 
guarantee,  is  not  very  clear,  the  authorities  are  in  favour  of 
this  being  so  considered.  It  is  not  limited  to  any  one  indivi- 
dual supply,  but  contemplates  a  continuance  of  the  dealings, 
and  a  course  of  bills  that  may  be  afterwards  drawn,  and  the 
defendant  makes  himself  liable  for  any  bills  among  those  so 
drawn,  to  the  extent  of  £200.  Where  the  words  of  the 
instrument  will  reasonably  bear  the  construction  of  a  con- 
tinuing guarantee,  they  will  be  construed  most  strongly 
against  the  maker.  The  cases  relied  on  for  the  defendant 
are  all  distinguishable.  In  BoviU  v.  Turner,  the  guarantee 
clearly  contemplated  one  supply  only,  to  the  amount  of 
£50.  In  Melville  v.  Hayden,  the  guarantee  was  '^  of  the 
payments  of  A.  M.  to  the  extent  of  £60,  at  quarterly  ac- 
count, bill  two  months,  for  goods  to  be  purchased  by  him*' 
of  the  plaintiffs.  There  there  was  no  reference  to  any 
continued  course  of  dealing,  unless  the  words  ^'at  quar- 
terly accoimf '  could  be  so  construed,  which  the  Court  held 
they  could  not.  So  also,  in  Nicholson  v.  Paget,  where  the 
words  were,  "  I  hereby  agree  to  be  answerable  for  the  pay- 
ment of  £50  for  F.  L.,  in  case  F.  L.  does  not  pay  for  the 
gin,  fee,  which  he  receives  from  you,"  one  supply  only  was 

(fl)  2  Chit.  205.  (b)  3  B.  &  Aid.  593. 

(c)  1  C.  &  M.  68 ;  3  Tyr.  164. 
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necessarily  pointed  at.    [Alderson,  B. — Mr.  Baron  Bayley  Exch,  of  Pieat, 
there  lays  down  the  principle,  that  it  is  the  duty  of  the  ^  '  ^ 

party  who  takes  a  guarantee  '^to  see  that  it  is  couched  in  Mayer 
such  words  as  that  the  party  giving  it  may  distinctly  uu<  Isaac. 
derstand  to  what  extent  he  is  binding  himself.^']  That 
is  a  principle  contrary  to  the  general  maxim  of  law — • 
verba  fortius  accipiuntur  contra  proferentem — and  to  the 
opinions  of  other  judges.  In  Mason  v.  Pritchard{a), 
where  the  defendant  gave  the  plaintiff  a  guarantee  ''for 
any  goods  he  hath  or  may  supply  W.  P.  with,  to  the 
amount  of  £100/'  it  was  held  a  continuing  security  for 
goods  supplied  at  any  time  to  W.  P.  until  the  credit  was 
recalled,  although  goods  to  more  than  £100  had  been  first 
suppUed  and  paid  for:  and  there  the  Court  stated  dis« 
tinctly,  that  ''the  words  were  to  be  taken  ss  strongly 
against  the  party  giving  the  guarantee,  as  the  sense  of 
them  would  admit  of.''  This  is  even  a  stronger  case  than 
that,  because  here  the  parties  contemplate  a  course  of  bills 
to  be  drawn  for  the  goods.  The  same  doctrine  was  laid 
down  by  Lord EUenhoroughy  in  Merk  v.  WeUs  (A).  Simpson 
V.  Manley  (c),  Hargreave  v.  Smee  (rf),  and  Allan  v.  Ken-^ 
ninff{e),  are  additional  authorities  for  the  plaintiff.  In 
Bastow  V.  Bennett  (/),  an  undertaking  to  be  answerable 
for  any  tallow  or  soap  supplied  by  A.  to  B.,  was  held  to 
remain  in  force  as  long  as  A.  supplied  goods  to  B.  on  the 
same  footing,  by  reason  of  the  indefinite  nature  of  the  word 
"  any."  It  must  be  conceded  that  this  is  a  continuing  gua- 
rantee up  to  a  certain  point,  viz.  until  the  £200  is  men- 
tioned; and  that  part  is  added  only  to  limit  the  amount,  not 
to  limit  the  transactions  to  which  the  guarantee  refers.  [AU 
derson,  B. — ^That  part  may  be  left  out  of  consideration  al- 

(a)  12  East,  227.  (e)  9  BiDg.  618  ;  2  M.  &  Scott, 

(6)  2  Camp.  412.  762. 

(c)  2  C.  &  J.  13.  (/)  3  Camp.  220. 

(d)  6  Bing.  244 ;    3  M.  &  P. 
573. 
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Exeh,  of  Pleat  J  together,  becausc  it  is  applicable  to  either  view  of  the  case.] 

•   ^     If  it  be,  there  are  no  words  whatever  to  limit  either  time 

Mayer       or  amount,    [Parke,  B. — If  the  defendant  only  intended  to 

Isaac.        pay  for  the  first  goods  supplied,  he  would  equally  require 

a  limit  of  amount.]      The  limit  he  does  impose  refen 

only  to  the  amount  of  the  default  at  any  time. 

But  secondly,  there  is  no  plea  under  which  the  point 
can  be  raised.  It  clearly  can  be  only  under  the  fifth  plea; 
and  that  does  not  allege  in  form  that  the  guarantee  has 
been  satisfied. 

Keliy  and  fVhaieley,  in  support  of  the  rule. — ^The  general 
principle  of  law,  that  verba  fortius  accipiuntur  contra  pro- 
ferentem, is  not  without  exceptions;  and  certainly,  if  any  ex- 
ception be  admitted,  it  ought  to  be  in  the  case  of  a  party  who 
is  binding  himself  as  surety  for  another.  In  Nicholson  v. 
Paget,  Bayley,  B.,  in  delivering  the  judgment  of  the  Court, 
laid  down  the  following  principles : — ''  A  guarantee  is  a  con- 
tract of  a  peculiar  description ;  it  is  not  a  contract  which  a 
party  is  entering  into  for  the  payment  of  his  own  debt,  or  on 
his  own  behalf,  but  it  is  a  contract  which  he  is  entering  into 
for  a  third  person ;  and  we  think  it  is  the  duty  of  the 
party  who  takes  such  a  security,  to  see  that  it  is  couched 
in  such  words  as  that  the  party  so  giving  it  may  dis- 
tinctly understand  to  what  extent  he  is  binding  himselfl 

It  is  not  unreasonable  to  expect  from  a 

party  who  is  furnishing  goods  on  the  faith  of  a  guarantee, 
that  he  will  take  the  guarantee  in  terms  which  shall  plainly 
and  intelligibly  point  out  to  the  party  giving  the  guarantee, 
the  extent  to  which  he  expects  that  the  liability  is  to 
be  carried.''  [Parke,  B. — Do  you  find  any  other  authority 
to  support  the  rule  of  construction  there  laid  down?  It 
certainly  is  at  variance  with  the  general  rule  of  the  com- 
mon law,  that  the  words  of  an  instrument  are  to  be  taken 
most  strongly  against  the  party  using  them.  A  guarantee 
is  one  of  that  class  of  obligations  which  is  binding  only  on 
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one  of  the  parties,  until  the  other  chooses  by  his  own  act  Bsek,  ^  pieat, 

1840 
to  make  it  binding  on  him  also.     This  instrument  does  ^  '  ^ 

not  contain  the  words  of  both  parties,  but  of  one  only,  the  Mayb* 
defendant ;  the  plaintiff  agrees  to  nothing  on  the  face  of  Uaac 
it.]  The  weight  of  authority  would  appear  to  be  in  favour 
of  the  last  decision  of  the  Court.  But  upon  the  fair  and 
reasonable  construction  of  the  instrument,  this  is  not  a  con- 
tinuing guarantee.  In  all  the  cases  cited  on  the  other  side, 
there  w^e  some  words  directly  denoting  the  continuance 
of  the  instrument  as  a  security,  or  the  intention  to  be  liable 
beyond  the  first  supply.  In  AUan  v.  Kenmng,  the  guarantee 
was  giyen  for  the  very  purpose  of  inducing  the  plaintiff  to 
continue  his  dealings  with  the  party  guaranteed.  In  Bos* 
tow  y.  Bennett,  which  is  the  strongest  case  for  the  plaintiff, 
the  guarantee  was  for  '^  any  goods''  to  be  supplied.  Here, 
where  the  goods  are  mentioned,  the  word  ^'  any''  is  omit- 
ted; and  there  is  nothing  to  shew  that  more  was  contem- 
plated than  one  supply,  or  a  series  of  supplies,  to  the 
extent  of  £200,  for  which  payment  should  be  made  by 
bills.  In  Mason  v.  Pritchard,  again,  (which  was  remarked 
on  in  Melville  v.  Hay  den,  as  haying  gone  ^'  as  far  as  possi- 
ble,") the  words  were, "  any  goods  he  hath  or  may  supply :" 
in  Merle  y.  Wells,  "  any  debt  he  may  contract."  In  flbr- 
greave  y.  Smee,  it  was  a  guarantee  for  goods  to  be  deli- 
yered  according  to  the  custom  of  trading  between  the  par- 
ties, and  therefore  evidently  contemplated  a  continuance  of 
the  same  course  of  dealing.  There  is  no  case  in  which 
the  guarantee  has  been  held  continuing,  unless  it  con- 
tained some  words  applying  to  the  goods  themsebfes,  (not  to 
the  manner  in  which  they  were  to  be  paid  for),  shewing  the 
contemplation  of  a  contkiuous  supply.  The  introduction 
of  the  mode  of  payment  by  bills  can  make  no  difference 
in  the  construction  of  the  instrument.  Then,  would  this 
guarantee  be  held  a  continuing  one,  if  it  had  run  thus — 
"  In  consideration  of  your  supplying  Vogel  with  China 
and  earthenware,  I  guarantee  the  payment  thereof  to  the 
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Exeh,  of  Pleat,  amount  of  £200  ?"   Clearly  not,  according  to  the  authority 
'    ^     of  Bovill  V.  Turner y  and  Melville  v.  Hayden, 
Mater  The   point  is   clearly  raiseable   under  the  last  plea, 

Isaac.        which  alleges  payment  by  Yogel  in  discharge  of  the  pro- 
mises and  causes  of  action  in  the  declaration  mentioned. 

Alderson,  B  {a). — ^It  is  not  necessary  to  give  any  opi* 
nion  on  the  latter  point,  because  we  have  come  to  the  con* 
elusion  that  this  must  be  considered  a  continuing  guaran- 
tee. There  is  a  considerable  difficulty  in  reconciling  all 
the  cases  pn  this  subject,  arising  principally  from  their  not 
being  at  one  as  to  the  principle  of  decision :  some  laying 
it  down  that  a  liberal  construction  ought  to  be  put  upon 
the  instrument  in  favour  of  the  person  giving  the  guaran- 
tee, as  in  NichoUon  v.  Paget ;  others  that  it  ought  to  be 
strictly  construed,  as  in  Mason  v.  Pritchard.  Undoubt- 
edly, the  generally  received  principle  of  law  is,  that  the 
party  who  makes  any  instrument  should  take  care  so  to 
express  the  amount  of  hi&  own  liability,  as  that  he  may  not 
be  bound  beyond  what  it  was  his  intention  that  he  should 
be ;  and,  on  the  other  hand,  that  the  party  who  receives 
the  instrument,  and  parts  with  his  goods  on  the  faith  of 
it,  should  rather  have  a  construction  put  upon  it  in  his 
favour,  because  the  words  of  the  instrument  are  not  his, 
but  those  of  the  other  party.  And  therefore,  if  I  were 
obUged  to  choose  between  the  two  confficting  principles 
which  have  been  laid  down  on  this  subject,  I  should  rather 
be  disposed  to  agree  with  that  given  in  Mason  v.  Priich-* 
ard^  than  with  the  opinion  of  Bayley,  B.,  in  Nicholson  v. 
Paget.  It  was  not,  however,  at  all  necessary  for  the  decision 
in  the  case  of  Nicholson  v.  Paget,  that  it  should  depend  upon 
the  principle  so  stated.  There  the  words  of  the  guarantee 
were — "I  hereby  agree  to  be  answerable  for  the  payment 

(a)  Parke,  B.,  bad  left  the  Court  during  the  argument. 
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of  £50  for  T.  Lerigo,  in  case  T.  Lerigo  does  not  pay  for  Exeh.  of  pieat, 
the  gin,  &c.,  he  receives  from  you,  and  I  will  pay  the  ^  '   ^ 

amount/^  Taking  that  according  to  its  plain  meaning,  it  Mayer 
refers  to  some  particular  amount  of  gin  which  the  party  Isaac. 
was  to  receive  from  the  plaintiff:  but  here  the  words  are 
more  general;  the  defendant  says,  '^In  consideration  of 
your  supplying  my  nephew  Vogel  with  china  and  earth- 
enware, I  hereby  guarantee  the  payment  of  any  bills  you 
may  draw  on  him  on  account  thereof,  to  the  amount  of 
£200 ',"  that  is,  according  to  the  plain  and  natural  mean* 
ing  of  the  words,  "  In  consideration  of  your  supplying  my 
nephew  generally  with  china  and  earthenware, — ^not  any 
particular  goods,  but  any  china  and  earthenware, — I  hereby 
guarantee  you  the  payment  of  any  bills  you  may  draw  on 
him  on  account  of  that  general  supply  to  be  made  to  him/' 
If  that  be  so,  it  cannot  be  doubted  that  this  is  a  continuing 
guarantee;  it  contemplates  the  continuance  of  a  supply 
on  the  one  side,  and  on  the  other  a  liability  for  any  default 
during  that  supply;  and  then  it  defines  the  extent  to  which 
the  defendant  wiU  be  bound  upon  this  continuing  or  run- 
ning guarantee,  viz.  £200.  According  to  the  plain  con- 
struction of  the  document,  it  is  a  continuing  security,  and 
falls  within  the  decision  in  Mason  v.  Pritchard  and  the 
other  cases  referred  to  in  the  argument.  It  is  not  neces- 
sary, therefore,  on  the  present  occasion,  to  inquire  into  the 
principle  of  construction  to  be  applied  to  instruments  of 
this  kind ;  because,  according  to  the  plain  meaning  of  the 
words,  as  they  would  be  understood  by  mercantile  men, 
this  is  a  continuing  guarantee.  The  plaintiff  is  therefore 
entitled  to  retain  his  verdict. 

GuKNEY,  B. — I  am  of  opinion,  that  on  the  fair  import 
of  this  document,  it  is  a  continuing  guarantee.  No  doubt 
such  was  the  intention  of  the  parties ;  and  I  think  the 
words  fully  warrant  us  in  carrying  out  that  intention. 
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Ereh.  of  PUat,  EoLFE^  B. — ^I  am  of  the  same  opinion.  It  ia  conceded 
by  the  defendant's  counsel^  that  if  the  promise  had  been  in 
consideration  of  the  supply  of  "  any  china  and  earthen- 
ware/' the  plaintiff  would  be  entitled  to  reooyer ;  bnt  it  ia 
said  the  case  is  different,  because  the  gnarantee  ia  not 
given  in  respect  of  any  china  and  earthenware,  but  ''  any 
bills/'  i.  e.  as  it  is  ai^ed,  any  bills  drawn  for  the  first 
supply  of  china  and  earthenware.  I  cannot  agree  to  that 
construction.  What  is  guaranteed  is,  payment  of  anjf  bills 
drawn  on  Yogel  for  the  price  of  the  goods  supplied  to  him. 
Mastm  v.  PrUehard  decides,  that  where  it  is  for  oMiMf  goodM 
supplied,  it  is  a  continuing  guarantee;  and  I  cannot  sqp-* 
preciate  the  distinction  taken  between  that  case  and  the  pre- 
sent. On  the  contrary,  I  think  the  instrument  is  more  dearly 
continuing  when  given  in  respect  of  any  bills ;  and  for  this 
reason,  that  it  cannot  be  said  that  it  is  limited  to  the  first 
lot  of  goods  actually  supplied,  but  only  to  the  first  sup- 
plied which  is  paid  for  by  bills.  I  think  the  parties  cooM 
not  contemplate  so  strange  a  course  of  dealing,  and  thare- 
fore  that  the  only  reasonable  construction  is,  that  the  de- 
fendant was  to  be  answerable  for  any  goods  to  be  sap- 
plied,  provided  only  that  his  liability  should  not  extend 
beyond  the  £200« 

ALnxRsoN,  B. — ^My  Brother  Paike,  before  he  left  the 
Court,  expressed  to  us  his  entire  concurrence  in  the  opin- 
ion we  have  delivered. 

Bule  discharged. 
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Exeh.  of  Plea$t 
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Lamont  V.  Crook.  "^ 

JL  HIS  was  an  action  on  the  case  against  the  defendant  for  in  an  action 
a  breach  of  dnty,  in  not  being  in  attendance  to  give  evi-  forTot  appew^ 
dence  in  obedience  to  a  writ  of  subpoena  ad  testificandum.  jf'^^J"  S'Sie-* 
The  declaration  was  in  the  usual  form^  except  that  it  did  not  dicnceao  a  writ 

-Tki  °^  subpoena  ad 

allege  that  the  defendant  was  called  on  his  subpoena.    Flea,  testificandum, 
not  guilty.    At  the  trial  before  Lord  Abinffer,  C.  B.,  at  the  ^^ry  to  shew  *" 
Sittings  after  Hilary  Term,  the  plaintiff's  counsel  opened  dan\  was'^cSiV^ 
the  following  facts.  A  writ  of  subpoena  ad  testificandum  in  on  his  subpoena 

,  .         by  the  officer  of 

the  usual  form  had  been  served  on  the  defendant,  reqmnng  the  Court,  if  it 
him  to  attend  and  give  evidence  for  the  plaintiff  in  a  cer-  otheTraUsfac- 
tain  action,  in  which  the  now  plaintiff  was  the  plaintiff,  ^?'y  evidence 
and  one  B.  Southall  was  the  defendant.  When  the  cause  present  at  the 
was  about  to  be  called,  the  plaintiff's  attorniey  ascertained  pUce^  when  he 
that  the  now  defendant  was  not  in  attendance;  and  being  ^"^^dencer 
advised  by  his  counsel  that  it  wm  unsafe  to  proceed  to  «'  e^">  ^*>*t  *»« 

"  *  was  absent 

trial  without  his  evidence,  he  withdrew  the  recatA*    The  when  the  cause 

defendant  had  not  been  called  on  his  subpoena  by  the  of-  for  trial,  under 

ficer  of  the  Court;  but  satisfactory  proof  would  be  given  J"^';^^,^^^ 

that  he  was  not  in  attendance,  and  that  his  attendance  could  not  have 

.  been  forthcom- 

could  not  have  been  procured  m  time. — Upon  this  state-  ing  when  re- 
ment,  the  Lord  Chief  Baron  interposed,  and  said  that  the  ev/dence.  *  And 
plaintiff  must  be  nonsuited,  inasmuch  as,  in  his  opinion,  !**  *^^^  *^***  ** 

*  '  ,  IS  not  necessary 

in  order  to  entitle  the  plaintiff  to  recover  in  an  action  of  that  the  jury 
this  kind,  it  must  be  shewn  that  the  witness  was  called  on  been  sworn  and 
his  subpoena.     On  this  expression  of  his  Lordshq)'s  opi-  nonsu^tra-^itis 
nion,  the  plaintiff's  counsel  did  not  offer  any  evidence,  and  sufficient  if  he 

'  '^  /  J  withdrew  the 

th6  plaintiff  was  accordingly  nonsuited.  record,  be- 

ing unable 
safely  to  go  to 

TTiesi^er  having  obtained  a  rule  msi  for  a  new  trial,  cit-  trial  in  the  ab- 
ing  Barrow  v.  Humphreys  (a),  Rea  v.  Stretth  (i),  Mutteii  v.  witness. 
Hunt  (c),  and  Davis  v.  Lovell  (d), 

(a)  3  B.  &  Aid.  698.  (c)  1  C.  &  M.  752;  3 Tyr.  875. 

{b)  3  Ad.  &  ED.  503.  (d)  4  M.  &  W.  679. 
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^ch.  rf  PUiu,       Crowder  and  Stvann  now  shewed  cause. — ^The  plea  of  not 
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guilty  puts  in  issue  all  the  facts  alleged  in  the  declaration^ 

which  are  necessary  to  shew  that  there  was  a  breach  of 
duty  in  the  defendant.  If  then  it  be  necessary^  before  he 
could  be  guilty  of  any  breach  of  duty^  that  he  should  have 
been  called  upon  his  subpoena,  that  fact  is  in  issue  on  these 
pleadings.  If  he  was  not  so  called^  and  it  is  necessary  that 
he  should  be,  he  did  not  neglect  or  refuse  to  attend,  in  the 
terms  of  the  declaration.  [Parke,  B. — If  your  argument 
be  good,  the  question  is,  whether  there  may  not  be  an  ob- 
jection to  the  declaration,  for  not  averring  that  the  defend- 
ant was  called.  Alderson,  B. — The  first  question  is,  whe- 
ther, on  this  record,  it  is  necessary  to  prove  the  calling 
of  the  defendant;  the  second,  whether  it  be  in  all  cases 
necessary  to  call  the  witness,  even  if  he  be  not  there.] 
Malcolm  v.  Ray  (a)  appears  to  be  a  decision  directly  in 
favour  of  the  defendant,  although  it  must  be  admitted 
that  its  authority  is  shaken  by  subsequent  cases.  It 
was  there  held,  that  an  affidavit  in  support  of  an  appli- 
cation for  an  attachment  against  a  witness  for  disobedi- 
ence to  a  subpoena,  was  defective  for  not  stating  that  he 
was  duly  called  at  the  trial.  The  precedents,  also,  all 
allege  that  the  defendant  was  called  {b).  In  MuUett  v. 
Hunt,  the  present  question  did  not  arise.  There  the  de- 
fendant was  in  fact  called  on  his  subpoena,  and  it  was 
so  averred  in  the  declaration:  and  the  necessity  of  calling 
him  seems  to  have  been  assumed  by  the  Court.  Bayley, 
B.,  says,  *^  If  the  Judge  su£fers  the  witness  to  be  called  on 
his  subpoena,  without  the  jury  being  sworn,  and  the  wit- 
ness does  not  appear,  I  think  the  plainti£f  has  a  right  to 
withdraw  his  record."  In  Dixon  |v.  Lee  (c),  Alderson,  B., 
certainly  intimated  an  opinion,  that  when  the  witness  is 
not  in  fiEu;t  in  attendance,  it  cannot  be  necessary,  because 


(a)  3B.  Moore,  222.  473;  8  Bing.  224;  1  C.  &  M.  752. 

(6)  See  2  Chit.  PI.  531;  9  East,  (c)  1  C,  M.,  &  R.  645, 
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it  would  be  useless^  to  call  him  on  his  subpoena;  but  there  Exeh.  of  putu, 
also,  the  decision  proceeded  on  another  ground.  In  J3flr-  ^  ^^' 
row  V.  Humphreys  (a),  the  Court  only  expressed  an  incline* 
tion  of  opinion^  (as  was  afterwards  decided  in  Mtdleit  v. 
Hunt),  that  the  witness  was  in  contempt  by  neglecting  to 
attend,  although  the  cause  was  not  called  on  for  trial,he  hav- 
ing been  called  on  his  subpoena.  In  Rex  v.  Stretch  {b),  the 
Court  expressly  declined  to  decide  the  question  now  in  dis- 
cussion. [Lord  Abinger,  C.  B. — ^The  subpoena  binds  the 
witness  to  be  there  from  day  to  day,  until  the  cause  is 
tried.]  But  he  cannot  appear  in  the  box  as  a  witness,  un- 
til called  for  that  purpose ;  until  he  be  so  called,  therefore, 
it  can  hardly  be  said  that  he  has  disobeyed  the  injunctiou 
of  the  writ,  "  to  appear  to  testify  the  truth.'* 

Thesiger  and  Busby,  contra. — ^The  circumstances  opened 
in  this  case  sufficiently  shewed  a  breach  of  duty  in  the  de- 
fendant. There  may  well  be  a  distinction  between  the 
case  where  the  witness  is  in  fact  in  attendance  upon  the 
Court,  and  where,  as  in  the  present  case,  he  was  altogether 
absent,  and  no  object  could  have  been  answered  by  calling 
him  on  his  subpoena.  It  is  a  matter,  not  of  the  essence  of  the 
case,  but  of  evidence,  whether  the  calling  of  him  was  neces- 
sary or  not :  and  that  is  the  distinction  taken  by  Alderson,  B., 
in  Dixon  v.  Lee,  and  also  by  Patteson,  J.,  in  Rex  v.  Stretch. 
There  is  no  rule  of  law  which  compels  a  plaintiff,  who  ob- 
tains a  subpoena  ad  testificandum,  to  do  more  than  duly 
to  serve  the  party  with  the  writ ;  it  is  a  common-law  writ, 
and  the  party  is  bound  to  obey  it  at  his  peril :  uimey  v. 
Long  (c),  Mtdleit  v.  Hunt.  The  requisition  of  the  writ  is, 
that  '^  all  other  things  being  set  aside,  and  ceasing  every 
excuse,''  he  shall  appear  in  Court  on  a  day  named  therein, 
'^and  from  day  to  day  until  the  cause  is  tried.''  The 
requisition  is  absolute,  not  conditional.    The  proposition 

(a)  B.  &  Aid.  598.  (6)  3  Ad.  &  £.  503. 

(c)  9  East,  473. 
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SmH.  of  Phot,  contended  for  on  the  other  side  is  in  effect  this^  that 
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-  '   ^     the  witness  may  absent  himself  nntil  the  instant  when 

Lamomt  he  is  formally  called  on  by  the  officer  of  the  Court: 
CaooK*  but  that  IB  wholly  at  variance  with  the  large  and  general 
requisition  of  the  writ.  The  legal  effect  and  obligation 
of  the  writ  of  subposna  was  much  considered  in  CoUbu  t. 
God^firoy  (a).  Lord  Tenierden  says — *^ K  it  be  a  duty  im- 
posed by  law  upon  a  party  regularly  subpcenaed,  to  attend 
from  time  to  time  to  give  his  evidence,  then  a  prcMnise  to 
give  him  any  remuneration  for  loss  of  time  incurred  in 
such  attendance  is  a  promise  without  consideration.  We 
think  that  such  a  duty  is  imposed  by  law/'  The  writ  it- 
self does  not  require  the  witness  to  be  called.  The  ques- 
tion is  not  whether  that  be  a  convenient  practice  or  not : 
the  onus  lies  on  the  defendant  to  shew  that  it  is  the  law. 
There  is  no  obligation  on  the  plaintiff  dehors  the  writ,  and 
the  writ  imposes  no  such  duty. 

Lord  Abinobr,  C.  B. — We  think  this  rule  must  be  made 
absolute  for  a  new  trial ;  although  we  do  not  intend  th^^fore 
to  be  understood  as  laying  down  any  rule  that  a  party  may 
sustain  an  action  against  every  person  summoned  by  him 
as  a  witness,  who  is  not  present  at  each  particular  moment 
of  the  assizes  or  sittings  for  which  he  is  summoned :  for 
although  to  be  present  there  is  a  duty  which  the  witness 
owes  to  the  Court,  yet  he  sufficiently  discharges  his  duty 
to  the  party  who  summons  him,  if  he  be  there  when 
his  evidence  is  wanted,  and  he  is  called  upon  ad  testifi- 
candum. Here  the  cause  of  Lamont  v.  Southatt  was  actu- 
ally called  on  in  its  turn,  and  the  period  had  arrived 
when  the  presence  of  the  defendant  as  a  witness  was 
essential  to  the  discharge  of  his  duty  to  the  plaintiff. 
The  case  of  MuHett  v.  Hunt  has  decided,  that  in  order  to 
render  the  witness  liable  to  an  action  for  disobedience 

(a)lB.&Adol.  950. 
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to  the  subpoena^  it  is  not  necessary  that  the  jury  should  ^^ch,  of  Phot, 
have  been  sworn  in  the  cause,  but  it  is  enough  if  the  party,  v^^^^J— ^ 
being  in  other  respects  ready  to  try,  have  forborne  to  Lamont 
swear  the  jury  in  consequence  of  the  absence  of  the  wit-  Crook. 
ness,  and  have  called  him  on  his  subpoena  before  with- 
drawing the  record.  I  do  not  apprehend,  however,  that 
on  an  examination  of  the  principles  upon  which  that  case 
was  decided,  it  wiU  be  found  to  have  been  held  essential 
that  the  witness  should  be  called  on  his  subpoena  at  aU. 
I  adopt  the  argument  of  Mr.  Thesiger,  that  it  is  a  matter 
not  of  essence,  but  of  evidence ;  although  it  is  a  species  of 
evidence  which  it  is  most  important  should  be  obtained, 
and  I  should  in  general  be  much  disposed  to  indulge  the 
propensities  of  jurjrmen  to  find  for  the  defendant  in  actions 
of  this  nature,  whenever  it  appeared  that  the  witness  had 
not  been  called  on  his  subpoena ;  because,  in  general,  until 
he  be  so  called,  how  can  any  one  undertake  to  say  that  he 
was  not  or  might  not  be  present  ?  There  may,  however, 
be  cases  where  the  calling  of  him  would  be  merely  an  idle 
ceremony ;  as  if  it  were  shewn  that  he  had  gone  to  France 
two  days  before  the  trial,  or  the  like.  Therefore  it  appears 
to  me,  on  the  principle  laid  down  in  Mulleit  v.  Hunt,  we 
are  safe  in  deciding  that  in  the  present  case  the  plaintiff 
ought  to  be  at  liberty  to  shew,  that  when  the  record  was 
called  on  to  be  tried,  the  witness  was  in  such  a  place  that 
he  could  not  possibly  come  to  obey  the  subpoena :  and  that 
that  is  a  sufficient  breach  of  duty  to  the  plaintiff  to  ground 
an  action  of  this  nature.  That  is  the  opinion  to  which 
the  Court  are  at  present  inclined,  and  therefore  I  admit 
that  I  was  wrong  in  my  ruling  at  Nisi  Prius,  when  I  said 
that  I  would  adhere  to  the  old  practice  of  requiring  it  to 
be  proved  that  the  witness  was  called  on  his  subpoena. 
But  although  we  are  inclined  to  that  opinion,  it  is  now 
for  the  first  time  decided  that  this  action  may  be  main- 
tained for  disobeying  a  subpoena,  although  the  party  was 
not  called  upon  it  at  any  time.    The  rule  will  be  made 

VOL.  VI.  T  T  M.  W. 
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Etek.  of  Piioi,  absolute  for  a  new  trial,  and  the  defendant  may  then,  if 
he  think  fit,  raise  the  question  of  ]bw  hj  tendering  a  hill 
of  exceptions. 

Parks,  B. — ^I  also  think  that  this  role  onght  to  be  made 
absolute.  Aocording  to  the  exigency  of  the  writ  of  sub- 
poena, the  party  is  commanded  to  be  in  attendance  before 
a  certain  tribunal,  at  a  certain  place  and  on  a  certain  day, 
and  so  on  from  day  to  day  until  the  cause  is  tried,  in  order 
to  testify  and  give  eyidence  in  a  certain  cause.  So  far  tf 
regards  the  party  suing  out  the  subpoena,  the  only  obliga- 
tion imposed  upon  the  witness  is,  that  he  shall  be  present 
and  forthcoming  when  he  is  wanted  for  the  purpose  of  gir- 
ing  evidence  in  that  cause;  and  the  precise  moment  'a, 
when  the  counsel  who  conducts  the  cause  requires  his  pre- 
sence. Now  the  case  of  Mvllett  v.  Hunt  has  decided,  tliat 
if  the  witness  be  absent  when  the  cause  is  called  on  for 
trial,  and  it  is  then  dear  that  he  will  not  be  forthcomiDg 
when  his  evidence  will  be  required,  the  plaintiff  is  not 
bound  to  swear  the  jury,  but  may  withdraw  the  record, 
and  maintain  an  action  against  him.  In  that  decision  I 
quite  concur.  It  is  enough,  therefore,  if  the  plaintiff  shew 
that  the  defendant  was  at  that  time  absent,  and  under  sacb 
circumstances,  that  when  the  moment  should  arrive  at 
which  he  would  be  called  on  to  give  evidence,  he  would 
not  be  forthcoming.  Then  the  question  is,  how  is  thii 
state  of  things  to  be  proved?  Is  it  only  by  proof  that  the 
witness  was  called  on  his  subpoena,  and  is  no  other  evi- 
dence admissible  for  the  purpose?  Now  I  agree  that  the 
question  is  open  on  this  record ;  but  it  seems  to  me,  that 
although  the  calling  of  the  witness  on  his  subpoena  is  one, 
and  a  very  satisfactory,  species  of  evidence  by  which  the 
fact  of  his  absence  may  be  established,  it  is  not  the  only 
species.  It  would  surely  be  sufficient,  if  it  were  shewn 
that  the  witness  was  a  hundred  miles  off  during  the 
whole  period  of  the  assizes.    In  fact,  the  practice  of  ctll- 
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ing  the  witness  on  his  subpoena,  when  strictly  examined,  Bxeh.  of  PUat, 
is  out  of  place ;   because,  properly  speaking,  the  calling    v^^.,^^^^ 
of  him  should  be  at  the  moment  when  he  is  wanted  to       Lamont 
give  evidence :   but  it  is  a  useful  practice,  as  furnishing        Ckook. 
good  evidence  of  his  absence  at  the  required  time  and 
place. .  Still  it  is  not  the  only  kind  of  evidence  by  which  his 
absence  can  be  substantiated,  and  it  is  not  essential  to  the 
plaintiff's  case  to  shew  that  that  form  was  gone  through. 
For  these  reasons,  I  think  that  the  Lord  Chief  Baron  was 
wrong  in  withdrawing  this  case  from  the  jury,  and  that  the 
rule  must  be  absolute  for  a  new  trial. 

Aldbrson,  B.— I  entirely  concur  in  what  has  been  said. 
It  is  not  necessary  to  call  a  witness  on  his  subpoena,  if  by 
clear  evidence  you  can  shew  that  he  is  absent  altogether, 
so  as  to  be  unable  to  come  and  give  evidence,  and  there- 
fore that  the  calling  him  would  be  a  mere  useless  cere- 
mony. If  he  be  absent  altogether,  he  has  disobeyed  the 
subpoena,  which  requires  him  to  attend  to  testify.  I  think, 
however,  that  there  is  much  convenience  in  the  prac- 
tice; if  there  be  contradictory  evidence  as  to  the  fact  of 
the  witness  having  been  absent,  it  is  a  useful  mode  of 
establishing  the  truth,  and  ought,  perhaps,  to  turn  the 
scale. 

RoLFE,  B. — I  am  of  the  same  opinion.  The  writ  of 
subpoena  commands  the  party  to  appear  before  the  Court 
to  give  evidence  in  the  cause.  There  is  nothing  in  it 
which  says  that  he  is  to  appear  there  when  called  on  by 
the  officer  of  the  Court.  The  question  is,  has  he  appeared 
at  the  proper  and  necessary  time  ?  If  he  be  proved,  by 
whatever  species  of  evidence,  to  have  been  then  absent, 
that  is  a  breach  of  his  duty,  and  entitles  the  plaintiff  to 
recover. 

Rule  absolute. 


T  T  2 
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Exeh.  of  Pka$, 
1840. 


A  plei  to  m 
iction  by  the 
holder  of  i 
cheque,  that 
the  considera- 
tion for  the 
making  of  it 
was  money  won 
by  a  third  party 
of  the  defend- 
ant  at  hazard, 
in  a  common 
gaming-house, 
is  not  an  issua- 
able  plea,  with- 
in the  mean- 
ing of  an  order 
to  plead  is- 
tuably. 


HuHFHBEYs  V.  The  Earl  of  Waldegbatb. 

X  HIS  was  an  action  by  the  holder  of  a  cheque  for  £300 
made  by  the  defendant^  payable  to  bearer.  The  defendant, 
being  under  terms  to  plead  issuably^  obtained  a  Judge's 
order  to  plead  several  pleas^  the  4th  of  which  was  (in  sub- 
stance) that  the  sole  consideration  for  the  making  of  the 
cheque  was  money  won  of  the  defendant  by  one  Barnett, 
at  a  common  gaming-house^  at  the  game  of  hazard,  con- 
trary to  the  statute,  &c.  The  plaintiflF  hanng  signed 
judgment  as  for  want  of  a  plea,  a  nde  nisi  was  obtained 
to  set  it  aside  for  irregularity,  against  which 

Wightman  shewed  cause. — The  question  is,  whether  tic 
pleas  pleaded  by  the  defendant  are  issuable  pleas,  within 
the  meaning  of  the  rule  of  Court.  It  will  be  said  that 
the  fourth  plea  is  an  issuable  plea:  but  it  does  not  try 
the  merits  of  the  action;  even  if  true,  it  is  no  defence 
against  the  present  plaintiff.  The  meaning  of  an  issuable 
plea  is,  such  a  one  as  that  if  an  issue  be  taken  on  it,  it  de- 
cides the  merits  of  the  cause.  [Parke,  B.— This  wonld 
have  been  a  good  plea  before  the  recent  statute,  5  &6 
Will.  4,  c.  41,  but  not  since.  The  plaintiff  would  clearly 
be  entitled  to  judgment  non  obstante  veredicto.  K  it  be 
not  an  issuable  plea,  the  defendant  cannot  set  aside  the 
judgment  without  an  affidavit  of  merits.] 

Humfrey,  contra,  was  then  called  on.— The  question 
here  is  not  whether  the  plaintiff  might  have  judgment  non 
obstante  veredicto,  but  whether  a  distinct  issue  of  fact  can 
be  taken  on  the  plea.  The  rule  laid  down  in  Sawtelh- 
Gillardifl)  is,  "that  where  a  party  has  obtained  time  on 
the  terms  of  pleading  issuably,  and  by  his  pleading  fails  ^ 


(a)  5  Dowl.  &  R.  620. 
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bring  the  merits  of  the  case,  or  some  question  of  fact,  or  Bxeh.  of  pum, 
some  question  of  law  arising  upon  the  facts,  in  issue,  he    v     ^  '   ^ 


does  not  comply  with  the  conditions  of  the  order/'  [Parke,  Humphreys 
B. — ^That  must  mean  some  question  of  fact  which  may  de-  earl  of 
termine  the  cause  of  action.]  If  so,  the  qualification  there  Waldeorave. 
introduced  would  be  unnecessary,  because  the  first  branch 
of  the  proposition  would  include  that  case.  [Alelerson, 
B. — The  last  clause  in  that  paragraph  applies  to  a  general 
demurrer :  the  other  words  mean  the  pleading  of  some 
matter  of  fact  on  which  the  plaintiff  may  go  to  trial,  and 
determine  the  cause  of  action,  without  being  driven  to  a 
demurrer.  Parke,  B. — Mr.  Tidd  states  the  rule  thus  (a) : — 
''  An  issuable  plea  is  a  plea  in  chief  to  the  merits,  upon 
which  the  plaintiff  may  take  issue  and  go  to  trial.''  There 
must  be  an  issue  tendered  on  some  plea,  which,  if  true, 
would  be  an  answer  to  the  action.]  At  all  events,  the 
plaintiff  ought  to  have  moved  to  set  aside  the  Judge's  or- 
der allowing  these  pleas,  and  not  to  have  signed  judgment. 
[Parke,  B. — "No — all  that  the  Judge  decides  is,  that  they 
may  be  pleaded  together,  without  deciding  whether  they 
are  issuable  or  not.  The  Judge's  order  only  does  away 
with  the  objection  of  double  pleading.] 


P£R  Curiam, 


Rule  discharged,  with  costs  (i). 


(a)  9th  Edit.  p.  471.  WettenhaU  v.  Graham,  4  Bing.  N. 

[b)  See  Staples  v.  Holdsworth,      C.  714;  6  Scott,  603. 
4  Bing.  N.C.  144;  5  Scott,  432; 


Where,  in  an 
action  for  b«- 
■auU  and  bat< 
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Exch.  of  Pltatt 
1840. 

Davis  v.  Cole. 

X  HIS  was  an  action  for  assault^  battery,  and  false  mfr^ 

sonment,  to  which  the  defendant  pleaded  not  guilty  ohIt. 

tery,  the  plain-   At  the  trial,  bcforc  Gumey^  B.,  on  the  6th  of  Ma?,  the 

tiff  recovered  ,   .    ,.^  .  i.  .  ,     ,        , 

lets  than  40«.  plaintilt  recovered  a  verdict  with  Is.  damages,  and  the 

tliTjJdge*  at  learned  Judge,  on  the  application  of  the  defendant's  ccmo- 

mated  hi  *"^.*'  *^^'  expressed  his  intention  of  certifying  to  dqprife  the 

tentiunofcerti-  plaintiff  of  his  costs,  Under  the  43£liz.  c.  6.    After  the 

the  plaintiff  "^17  expiration  of  four  days  from  the  trial,  the  plaintiff  obtained 

43"Eiii"c*6,^^*  the  Nisi  Prius  record  from  the  associate,  no  certificate 

but  after  four     being  then  indorsed  on  it.   On  the  14th  of  May  the  plain- 
days  the  plain-    ,.^    •       J  /v    ,  .    ,  ,  .  . 
tiff  obtained       tiff  Signed' nhal  judgment,  and  gave  notice  of  taxatioaon 

IheaM^iate!'"'  ^^^  15th,  when  the  defendant's  attorney  aocoordiBgly  at- 

beinTlndorfed  ^^^^^^>  ^^  objected  to  the  taxation  being  puoceeded  with, 

on  it,  and  lign-  on  the  grouud  that  the  learned  Judge  had  intimated  his 

and  the  Master,  intention  to  certify.     The  Master,  however,  thought  that 

of  the^^ecord."  ^  ^^®  rccord  produccd  before  him  bore  no  such  certificate, 

taxed  the  piuin-  he  had  no  option  but  to  proceecL  and  he  therefore  taxed 

tiff  his  costs:  ... 

the  Court  con-  the  plaintiff  his  full  costs,  and  made  out  his  allocator  ac- 
of  the  JudgV"^  cordingly  for  29/.  1«.,  which  the  defendant's  attorney  paid 
t^be  wcorYbe*.  ^"^^^  protcst.  The  defendant  then  appUed  to  Gvmey,  B., 
fore  him,  in        for  a  summons  to  produce  the  record  before  him,  for  tiie 

order  to  indorse  t*  -     y       -        .y  ./,  .  ,,.    t     j 

the  certificate  purpose  of  indorsing  the  certificate  upon  it;  and  his  Lora- 
"eTnJks'de  ^'*'  «^^P'  ^^  ^^^  ^^th  of  May,  made  an  order  upon  the  plain- 
the  judgment      tiff  to  producc  the  Nisi  Prius  record  and  postea  for  that 

and  taxation.  '^ 

purpose,  and  also  to  set  aside  the  taxation,  and  alter  the 
judgment  as  to  the  amount  of  costs.  On  the  22nd,  the 
learned  Judge  made  another  order  confirming  the  former, 
except  that  it  directed  the  payment  by  the  defendant  of 
such  costs  as  the  plaintiff  had  incurred,  by  reason  of  the  de- 
fendant not  having  applied  to  the  associate  to  draw  up  the 
order  before  the  judgment  was  signed  and  costs  taxed. 

Mansel  now  moved  to  set  aside  these  orders. — ^A  Jndgc 
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is  bound  to  certify  under  the  statute  of  Elizabeth  before  6xeh.  of  Pleat, 
judgment  is  signed^  or  at  least  before  the  costs  are  taxed.  ^ 

Perhaps  it  might  be  competent  for  him  to  enter  upon  the  i>a^» 
record  a  minute  or  memorandum  of  his  intention  to  do  so,  colb. 
but  a  mere  verbal  intimation  can  have  no  effect.  Godson 
T.  Lhyd{c^,  Whalley  v.  fVUliam8on{b).  The  defendant 
ought  to  have  obtained  the  certificate,  and  produced  it  be- 
fore the  Master  on  taxation;  it  was  for  him  to  take  the 
necessary  steps  to  carry  out  the  intention  of  the  Judge. 

Cole  appeared  to  shew  cause  in  the  first  instance,  but 
was  stopped  by  the  Court. 

Lord  Abinoeb,  C.  B. — ^The  fault  rested  with  the  officer 
of  the  Court,  who  ought  not  to  have  delivered  the  record 
to  the  pliaintiff  without  the  certificate.  The  possession  of 
the  record  by  the  derk  is  the  possession  of  the  Judge;  he 
holds  it  as  his  officer,  and  when  he  ghres  it  out  to  the 
party,  it  is  under  a  presumed  authority  from  the  Judge  for 
that  purpose.  If  the  Judge  himself  had  been  applied  to 
by  the  plaintiff,  it  is  plain  his  answer  would  have  been, 
that  he  would  not  let  it  go  imtil  he  had  indorsed  his  certi- 
ficate. 

Paeke,  Bv — ^Here  the  Judge  certified  by  word  of  mouth 
at  the  trial,  and  it  was  the  misprision  of  the  clerk  in  not 
setting  down  the  certificate  formally  on  the  record,  and 
presenting  it  to  the*  Judge  for  Ins  signature. 

Bule  refused. 

Cole  then  moved  for  and  obtained  a  rule  nisi  for  setting 
aside  the  second  order  of  Gnmey,  B.,  citing  Foxall  v. 
Banks  (c) :  which  rule,  after  argument  on  a  subsequent  day, 
was  made  absolute. 

(a)  4  Dowl.  P.  C.  157.  135 ;  7  Dowl.  P.  C.  253. 

(6)  5  Bing.  N.  C.  200;  7  Scott,  (e)  5  B.  &-  Aid.  536. 
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B*eh.  of  PUaa, 
1840. 


"  DoRE  V.  Hayden. 

iMue  Joined,  in  1  HIS  was  B  countrj  cause :  issue  was  joined  on  the  1st 
iVMichldmw'  of  January,  1840,  (the  affidavit  stated,  "as  of  the  preced- 
nrnotic"eof*  ing  term''),  and  no  notice  of  trial  given.  The  plaintiff 
trill  given.    A  not  having  proceeded  to  trial, 

motion  for  Judg- 
ment as  in  case 

Tr?n?t7Terni!"  Locke  uow  movcd  for  judgment  as  in  case  of  a  nonsoit, 
U  too  ioon :  for   ^^  ^ited  WiUiams  v.  Edwards  (a)  and  Lister  v.  Veniom  (b), 

the  iinuc  Joined  ^  ^   '        ^  ^  " 

in  Ticmtion  ii      as  authorities  to  shew  that  the  motion  was  not  made  too 

referred  to  the 
$ubiequent  SOOn. 

term. 

Per  Curiam. — The  decision  in  lAster  v.  Veniom  pro- 
ceeded upon  a  mistake.  When  issue  is  joined  in  yacatiouj 
it  must  be  considered  as  being  joined  of  the  next  following 
term,  and  the  mere  statement  in  the  affidavit  that  it  was 
joined  as  of  the  preceding  term,  can  make  no  difference. 
Here,  therefore,  the  issue  must  be  taken  to  have  been 
joined  in  Hilary  Term,  and  consequently,  according  to  the 
recent  decisions,  the  motion  is  premature  (c). 

Kule  refused. 

(a)  1  C,  M.,  &  R.  583.  P.  C.  772;    ApperUy  y.   Morse, 

(b)  7  DowL  P.  C.  691.  6  Dowl.  P.  C.  505  ;  ffeatk  ▼.  Box- 
(e)  See  Evans  v.  Barnard,  3  M.      all,  7  Dowl.  P.  C.  19.     The  same 

&  W.  376;  6  Dowl.  P.  C.  367;  point  was  decided  in  this  court  a 

WUiianu  v.  Davis,  5  Bing.  N.  C.  few  days  subsequently  in  Douglaa 

227  ;  7  Scott,  158;   7  Dowl.  P.  C.  v.  Darlastan. 
246 ;  Harruon  v.  WiUianu,  6  Dowl. 


Ibotson  t?.  Phelps. 
Service  of  a        StREETEN  moved  to  make  absolute  a  rule  to  compute 

rule  by  giving  ... 

it  to  the  dettn-  principal  and  interest  on  a  bill  of  exchange.     The  affidavit 

danl*8  servant 
at  his  ware- 
house, that  being  his  uiual  place  of  buiinets,  held  iniufficient. 
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stated  the  rule  nisi  to  have  been  served,  by  leaving  it  with  Bxeh.  of  JNeat, 

1840 
the  defendant's  warehouseman  at  his  warehouse,  No.  4, 

Mark  Lane,  which  was  stated  to  be  his  usual  place  of 

business. 


Per  Curiam. — ^That  is  not  sufficient;  if  it  had  been 
upon  a  domestic  servant  at  the  defendant's  residence,  it 
would  have  been  dilSerent. 

Rule  refused. 


Palmer  r.  Powell. 

XhIS  was  an  action  brought  by  the  plaintiff,  as  bar-  By  a  local  act  of 
rister  and  assessor  to  the  Commissioners  of  the  Court  of  Geo!*3T*"court 
Bequests  at  Bristol,  against  the  defendant,  whom  he  had  eLateYat^Bri" 
appointed,  at  his  request,  and  for  certain  rewards  to  him  pay-  ^^^  *nd  certaia 
able  in  that  behalf,  to  collect  the  fees  which  should  become  to  a  table  there- 
due  to  him  as  such  assessor,  and  in  consideration  of  which,  werrfixTdfobe 
he  the  defendant  undertook  and  promised  to  collect  the  p**^  '®  **;«  '•- 

*  sessorand 

same  according  to  their  full  legal  amount.  The  declara-  officers  of  the 
tion  alleged  that  divers  fees  had  become  due  to  the  plaintiff  power  for  the 
from  divers  persons,  and  on  divers  occasions,  and  alleged  as  ™M*lbr^th^^ 
a  breach,  that  the  defendant  collected  as  the  fees  on  those  »*»**  city,  at  any 

general  quarter 

occasions,  fees  of  lower  amount  than  were  by  law  due  to  sessions  of  the 

<■  .  peace,  to  lessen 

"^^«  or  reduce  them. 

The  defendant,  by  his  plea,  admitted  that  he  had  col-  ^^i^gf  Jg^iti 
lected  the  fees,  but  alleged  that  they  were  not  of  lower  enacted, "  that 

-_  1-1../W  «>i     every  thing  pro- 

amount  than  was  by  law  due  to  the  plaintiff;  upon  which  videdinany 

issue  was  joined :  and  afterwards,  by  consent,  the  following  lumem!  to  b"* 

done  by  the 
Justices,  or  by  some  particular  class  or  description  of  members  of  such  body  corporate,  being 
justices  at  some  court  of  general  or  quarter  sessions  assembled,  and  which  does  not  relate  to  the 
bvsinest  of  a  court  of  criminal  or  civil  judicature^  shall  and  may  be  done  by  the  council  at  some 
quarterly  meeting  of  the  council."  The  town  council  of  Bristol,  acting  under  the  Municipal 
Corporation  Act,  5  &  6  W.  4,  c.  76,  s.  124,  and  6  &  7  W.  4,  c.  105,  s.  8,  by  an  order  of  council, 
reduced  the  fees  payable  to  the  assessor  and  clerk  of  the  CowtU—Held,  that  the  regulation  of 
the  fees  of  the  Court  of  Requests  was  a  matter  relating  to  the  bnsinest  of  a  court  of  civil  judi* 
eaturct  and  that  the  town  council  had  no  authority  to  interfere  with  it. 
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ibrA.  vf  PUoit  case  was  agreed  to,  under  a  Judge's  order^  for  the  opinioti 
i?^     of  this  Court. 

The  city  of  Bristol,  and  county  of  the  same  citj,  has  a 
mayor,  alderman,  recorder,  justices  and  town  coundUors, 
and  a  Court  of  quarter  sessions,  under  the  statute  5  &  6 
W.  4,  c.  76  (the  Municipal  Corporation  Act) ;  and  prior  to 
that  act  it  had  a  mayor,  alderman,  and  recorder,  (who  were 
justices),  and  a  Court  of  quarter  sessions  by  diart^r. 

Previous  to  the  said  statute  5  &  6  W.  4,  c.  76,  by  an  act 
passed  in  the  56th  year  of  the  reign  of  his  late  Majesty 
ICing  George  3rd,  intituled,  ''  An  Act  for  the  more  speedy 
and  easy  recovery  of  small  debts  in  the  city  and  county  of 
the  city  of  Bristol,  and  in  the  liberties  thereof,  and  in  the 
several  parishes  and  places  therein  mentioned,  in  the  coun^ 
ties  of  Gloucester  and  Somerset,''  the  mayor,  aldermen,  and 
common  council  for  the  said  city  of  Bristol  for  the  time 
being  were  empowered  to  appoint  commissioners  for  the 
recovery  of  small  debts  above  409.,  and  not  amounting 
to  any  sum  for  which  an  arrest  on  mesne  process  may  by 
law  take  place,  within  the  said  city  and  county  of  the  said 
city,  and  the  liberties  thereof,  and  in  the  several  parishes 
therein  mentioned;  and  the  said  commissioners  and  their 
successors  are,  by  the  said  last-mentioned  act,  constituted  a 
court  of  justice,  by  the  name  of  the  Court  of  Bequests  for  the 
city  and  county  of  the  city  of  Bristol,  and  the  liberties 
thereof,  and  the  several  parishes  &c. ;  and  the  said  com- 
miissioners  are  by  the  said  last-mentioned  act  empowered 
and  required  to  meet  and  to  hold  the  said  Court  on  every 
Tuesday  in  the  guildhall  of  the  said  city,  or  any  of  the 
rooms  and  apartments  thereto  adjacent,  or  in  some  other 
convenient  place  within  the  same  city,  to  be  appointed  by 
the  mayor,  aldermen,  and  common  council  for  that  pur- 
pose. By  the  2nd  section  of  the  act,  the  mayor,  alder- 
men, and  common  council  of  the  said  city  for  the  time 
being,  are  empowered  to  nominate  and  appoint  a  prac^- 
tising  barrister-at-law,  who  shall  have  been  called  to  the 
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1)ar  for  the  space  of  six  years  at  the  least,  and  who  shall  B»ek.  of  Pint, 
have  actually  practised  as  a  barrister  for  the  space  of  six  '   ^ 

years  at  the  least,  as  assessor  to  the  said  commissioners,       PALiiaa 
and  such  barrister,  or  in  the  ease  of  his  absence,  a  like       Powbll. 
barrister  to  be  substituted  by  him  for  each  particular  occar 
sion,  and  to  be  approved  by  the  chairman  of  the  said  com- 
missioners for  the  time  being,  shall  sit  at  every  court. 

By  the  29th  section  of  the  said  last-mentioned  act,  it  is 
enacted,  '^that  the  several  fees  therein  and  hereinafter 
limited  and  expressed,  (exclusive  of  stamps),  shall  be  taken 
by  the  said  barrister,  and  by  the  clerk,  seijeant,  and  crier 
of  the  said  court,  for  their  several  and  respective  services, 
in  the  execution  of  the  said  act  for  the  recovery  of  all 
sums  not  amounting  to  ^15,  viz.  [setting  out  a  schedule  of 
fees  for  summcmses,  hearings  on  trial,  orders,  decrees,  or 
judgments,  paying  money  into  Court,  references,  attach- 
ments, nonsuits.  Sec.']  And  the  said  commissioners  shall, 
and  they  are  by  the  said  last-mentioned  act  required,  to 
hang  up-  and  affix,  or  cause  to  be  hung  up  and  affixed,  a 
table  of  all  such  fees  in  some  conspicuous  place  of  the  said 
Court,  or  place  of  meeting*  of  the  said  commissioners,  in 
order  that  aH  persons  concerned  may  be  enabled  to  peruse 
the  same/' 

By  the  36th  section  of  the  said  last-mentioned  act,  it  is 
enacted,  ''tiiat  it  shall  and  may  be  lawful  to^  and  for  the 
justices  of  the  peace  in  and  for  the  said  city  and  county  of 
Bristol,  at  any  general  quarter  sessions  of  the  peace,  or  any 
adjoumznent  thereof  to  be  held  after  some  preceding  Court 
of  quarter  sessions,  shall  have  determined  that  it  would  be 
advisable  so  to  do,  to  lessen  or  reduce  all  or  any  of  the  fees: 
limited  and  allowed  to  be  demanded  as  aforesaid^  and 
afterwards  from  time  to  time,  in  the  same  manner,  to 
advance  all  or  any  of  the  said  fees  so  lessened  or  reduced, 
to  any  sum  not  exceeding  the  several  and  respective  sums 
hereinbefore  mentioned  and  specified.'' 

Soon  after  the  passing  of  the  last-mentioned  act,  the  tar 
ble  of  feea  in  the  »me  act,  and  hereinbefore  particularly 
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jBcc*.  o/"  Pleat,  set  forth,  was  duly  hung  up  and  affixed  in  a  conspicuous' 
part  of  the  said  Court  or  place  of  meeting,  and  the  fees 
thereby  authorized  to  be  taken  were  in  fact  taken  by  all 
the  different  officers  of  such  Court,  according  to .  the 
amounts  in  the  same  act  set  forth,  until  the  making  of 
the  orders  of  council  hereinafter  mentioned. 

By  the  statute  6  &  7  W.  4,  c.  105,  s.  8,  it  is  enacted, 
"  that  every  thing  provided  under  any  local  act  of  Parlia- 
ment, to  be  done  exclusively  by  any  particular  or  limited 
number,  class,  or  description  of  the  members  of  any  body 
corporate  named  in  the  schedules  A.  &  B.,  annexed  to  the 
said  act  for  regulating  corporations,  the  continuance  of 
which  is  not  inconsistent  with  the  provisions  of  the  said  act, 
and  also  everything  provided  in  any  such  local  act  to  be  done 
by  the  justices,  or  by  some  particular  class  or  description 
of  members  of  such  body  corporate,  being  justices  of  some 
Court  at  general  or  quarter  sessions  assembled,  and  which 
does  not  relate  to  the  business  of  a  Court  of  criminal  or  civU 
judicature,  shall  and  may  be  done  by  the  council  at  some 
quarterly  meeting  of  the  council^  or  by  some  conmiittee  of 
the.  council,  or  any  three  or  more  of  such  committee,  to 
be  appointed  at  a  quarterly  meeting  of  the  council,  pro- 
vided that  every  thing  herein  authorized  to  be  done  at  a 
quarterly  meeting  of  the  council  may  be  done  at  a  meeting 
of  the  council,  to  be  specially  summoned  for.  that  purpose, 
as  soon  as  may  be  after  the  passing  of  this  act :  Provided 
also,  that  no  recorder,  by  virtue  of  his  office,  shall  have 
power  to  allow  or  apportion,  make  or  levy,  or  do  any  act 
whatsoever  with  relation  to  the  allowance,  apportionment, 
making,  or  levying  of  any  rate  whatsoever/' 

The  case  then  6tated,that  at  a  quarterly  meeting  of  the 
council  of  the  city  of  Bristol,  held  on  the  2nd  of  May, 
1838,  an  order  of  council  was  made,  (a  copy  of  which  was 
set  out),  which,  after  reciting  the  clauses  of  the  several  acts 
of  Parliament  before  mentioned,  concluded  as  follows : — 
^'  And  whereas  the  council  at  this  quarterly  meeting,  having 
taken  into  consideration  the  fees  payable  to  the  barrister  and 
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clerk  of  the  said  Court,  for  their  several  and  respective  ser-  Exeh,  of  puat^ 


vices  in  the  execution  of  the  first  recited  act^  do  determine 
that  it  will  be  advisable  to  lessen  and  reduce  such  of  the 
fees  payable  to  the  barrister  and  clerk  of  the  said  Court, 
as  are  set  out  in  the  underwritten  schedule,  agreeably  to 
the  scale  mentioned  and  set  forth  in  the  said  schedule/' 
Then  the  schedule  was  set  out. 

And  at  a  certain  other  meeting  of  the  council  of  the  said 
city,  held  on  the  1st  of  August,  1838,  the  following  order 
of  council  was  made — (setting  out  the  order) — by  which 
the  council  at  that  meeting,  being  the  quarterly  meeting 
next  after  the  said  meeting  of  the  2nd  of  May  last,  having 
taken  into  consideration  their  said  resolution,  did  thereby 
confirm  the  same,  and  did  accordingly  reduce  and  lessen 
such  of  the  fees  to  be  taken  by  the  barrister  and  clerk  of 
the  said  Court  as  are  set  out  in  the  said  schedule,  &c. 

The  case  then  stated,  that  the  said  Court  of  Requests  had 
been  always,  and  still  was,  regularly  held,  since  the  statute 
56  Geo.  3,  on  every  Tuesday,  at  the  Guildhall  of  the  said 
city.  That  the  plaintiff  is  now,  and  for  some  time  before 
the  commencement  of  this  action  was,  the  barrister  and 
assessor  of  the  said  Court  of  Requests,  having  been  duly 
appointed  thereto  on  the  6th  day  of  February,  1839,  and 
hath  from  the  time  of  his  said  appointment  performed  the 
duties  of  such  office,  but  hath  never  taken  the  fees  men- 
tioned in  the  reduced  table  directed  by  the  said  orders  of 
council,  or  in  any  manner  consented  to  or  acquiesced  in 
such  reductions. 

The  defendant,  on  the  9th  day  of  November,  1839,  was 
appointed  by  the  plaintiff,  (so  being  such  barrister  and 
assessor  as  aforesaid),  for  a  pecuniary  consideration,  to 
collect  fees  due  to  the  plaintiff  as  such  barrister  and  assessor 
as  aforesaid,  firom  thenceforth  until  further  order, which  em- 
ployment the  defendant  accepted  accordingly,  and  engaged 
to  collect  the  same  according  to  their  full  legal  amounts  re- 
spectively, and  in  fact  collected  fees  for  the  plaintiff  on  all 


1840. 
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Exth,  of  Pleat,  occasions  on  which  fees  became  due  to  him  as  such  bar^ 
^'   .    lister  or  assessor^  before  the  commeBCement  of  this  action ; 
but  collected  the  same  according  to  the  reduced  table  di- 
rected by  the  said  orders  of  council^  and  not  according  to 
the  table  set  forth  in  the  said  act  of  the  56  G«o.  3. 

The  question  for  the  opinion  of  the  Court  is^  whether 
the  fees  legally  due  to  the  plaintiff  as  such  barrister  or  as- 
sessor on  the  occasions  aforesaid^  were  according  to  the 
original  table  in  the  said  act  of  the  G6  Geo.  3  set  forth, 
or  according  to  the  reduced  table  directed  by  the  said  or*- 
ders  of  council. 

The  AUomey^Generaly  for  the  plaintiff. — ^It  is  quite 
clear  that  the  plaintiff  was  entitled  to  the  fees  acording  to 
the  original  table,  unless  they  were  properly  reduced  by 
the  town  council.  And  the  town  council  had  no  power  to 
reduce  them,  unless  they  had  such  power  under  the  6  &  7 
W.  4,  c.  105,  s.  8.  That  section  enacts,  that  every  thing 
provided  in  any  local  act  of  Parliament  to  be  done  by  the 
justices,  or  by  some  particular  class  or  description  of  mem« 
bers  of  such  body  corporate,  being  justices  at  some  Court  of 
general  or  quarter  sessions  assembled,  and  which  does  not 
relate  to  the  business  of  a  Court  of  criminal  or  ciml  judica- 
ture, shall  and  may  be  done  by  the  council.^'  Now,  does 
not  the  regulation  of  these  fees  relate  to  the  business  of  a 
Court  of  civil  judicature,  within  the  meaning  of  that  ex«» 
ception?  It  most  clearly  does.  If  these  are  fees  which 
the  suitors  are  to  pay  for  business  done  in  the  Court, 
it  is  a  subject  relating  to  the  business  of  the  Court; 
and  it  is  clear  that  it  is  a  Court  of  civil  judicature. 
The  town  council  were,  therefore,  expressly  excluded  from 
acting  in  the  matter,  and  had  no  authority  to  reduce 
them.  If,  however,  it  were  a  casus  omissus,  and  the 
power  which  belonged  to  the  justices  under  the  56  Gteo. 
8,  remained,  the  town  council  would  have  had  no  such 
authority.      But  the  power  which  formerly  belonged  to 
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the  justices  is  now  vested  in  the  recorder,  by  6  &  6  ««?*•  •/  P^^t 
W.  4,  c.  76,  8.  105.  By  that  section  it  is  enacted,  "that 
the  recorder  of  every  borough  shall  hold  once  in  every 
quarter  of  a  year,  or  at  such  other  and  more  frequent 
times  as  the  said  recorder  in  his  discretion  may  think  fit, 
or  as  his  Majesty  shall  think  fit  to  direct,  a  Court  of  quar- 
ter sessions  of  the  peace  in  and  for  such  borough,  of  which 
the  recorder  of  such  borough  shall  sit  as  the  sole  judge : 
and  such  Court  of  quarter  sessions  of  the  peace  shall  be  a 
Court  of  record,  and  shall  have  cognizance  of  all  crimes, 
offences,  and  matters  whatsoever,  cognizable  by  any  Court 
of  quarter  sessions  of  the  peace  for  the  counties  in  Eng- 
land, and  the  said  recorder  shall  have  power  to  do  all  things 
necessary /or  exercising  «ttcA/Mmdlic/ion,  notwithstanding  his 
being  such  sole  Judge,  as  fully  as  any  such  last-mentioned 
Court :''  with  an  exception  as  to  making  and  levying  any 
county  rate,  and  granting  licenses,  &c.  So  that  the  re* 
corder  may  do  all  things,  with  that  exception,  that  could 
formerly  be  done  by  a  Court  of  quarter  sessions.  That 
section  has  received  a  construction  in  the  case  of  The  Queen 
V.  The  Becorder  of  ^uU  (a),  where  it  was  held,  that  the 
recorder,  by  that  section,  had  the  powers  relating  to  in- 
spectors of  weights  and  measures,  given  by  s.  17  of  the 
Stat.  5  &  6  W.  4,  c.  63,  to  the  magistrates  in  quarter  ses- 
sions assembled.  Then  if  the  recorder  has  jurisdiction  over 
weights  and  measures,  over  which  before  that  act  the  jus- 
tices in  quarter  sessions  had  jurisdiction,  in  like  manner 
the  powers  given  by  the  56  Geo.  8  to  the  justices  in 
quarter  sessions,  are  transferred  to  the  recorder.  But  even 
if  they  be  not,  the  Court  must  be  satisfied  that  the  power 
is  vested  in  the  town  council.  The  words,  "  a  Court  of 
criminal  or  civil  judicature,'^  do  not  apply  solely  to  a  Court 
of  quarter  sessions,  but  extend  to  any  Court  having  civil 
or  criminal  business.     The  Court  of  Bequests  is  a  Court 

(a)  8  Ad.  &  EIL  638 ;  3  Nev.  &  P.  595. 
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Bxch,  of  PUa$,  of  civil  jndicatuTe,   and  the  reception    of  the  fees  for 

'   ^     business  done  in  it  relates  to  the  business  of  a  Court  of 

civil  judicature^  with  which  the  town  council  are  exduded 
from  interfering. 

Sir  1^.  PoOock,  contra. — The  town  council,  under  this  act 
of  Parliament^  had  authority  to  reduce  the  fees  payable  to 
the  assessor.  The  legislature  intended  to  give  to  the  recorder 
power  over  all  matters  of  a  civil  or  criminal  nature  within 
the  borough,  which  came  before  him  for  decision ;  but  to 
refer  all  other  municipal  business  to  the  town  coundL 
It  is  plain,  that  by  s.  124  of  the  stat.  5  &  6  W.  4,  c.  76, 
the  town  council  possess  the  power  of  regulating  the  fees 
payable  to  the  clerk  of  the  peace,  the  clerk  to  the  justice^ 
registrar,  and  officers  of  any  Court  of  record  in  any  borough. 
The  words  in  the  8th  section  of  6  &  7  W.  4,  c.  105,  ''  wbici 
relate  to  the  business  of  a  Court  of  criminal  or  civil  judi- 
cature," refer  to  the  judicial  business  of  the  Court;  bat 
the  regulation  of  the  Court  fees  does  not  relate  to  such  bu- 
siness.   Whatever  may  be  done  at  any  Court  of  general  or 
quarter  sessions,  which  does  not  relate  to  the  judicial  or 
Court  business  of  a  Court  of  that  nature,  or  to  business  of 
a  criminal  or  civil  nature,  is  to  be  done  by  the  coundi 
and  as  the  regulation  of  the  fees  has  no  such  relation,  the 
town  council  had  authority  to  reduce  them.     The  legis- 
lature intended  to  make  a  distinction  between  business 
which  is  and  that  which  is  not  of  a  judicial  nature;  all 
that  involves  the  decision  of  the  Court  the  town  council 
are  excluded  from  interfering  with,  but  none  other. 

The  Atiomey-^General  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abingeb^  C.B. — ^There  was  a  case  of  Palmer  y^ 
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Powell,  argued  by  the  Aitomey-General  and  Sir  Fredt'  Erck,  o/PUaw, 


rick  Pollock.    It  was  an  action  brought  to  recover  what  was 
claimed  to  be  due  to  the  plaintiff  for  certain  fees^  to  which 
lie  was  entitled  under  an  act  of  Parliament  passed  for 
forming  a  Court  of  Bequests  at  Bristol.    By  way  of  de- 
fence it  was  contended^  that  by  the  act  of  the  6  &  7 
Will.  4y  c.  105,  a  power  was  given  to  the  town  coundl  to 
reduce  the  fees,  and  they  having  in  exercise  of  that  power 
reduced  the  fees,  and  placed  the  reduced  fees  in  a  sche- 
dule, the  defendant  contended  that  the  plaintiff  was  only 
entitled  to  recover  according  to  that  reduced  scale.    It 
appears  that  by  the  original  act  the  feerwere  scheduled  at 
certain  fixed  sums,  and  power  was  given  to  the  justices  of 
the  peace  in  quarter  sessions  assembled  to  reduce  the  fees, 
if  they  thought  fit,  by  a  new  table ;  and  they  had  also 
power  given  them  to  advance  the  fees  so  lessened  or  re- 
duced, to  any  sums  not  exceeding  the  original  amounts. 
Now  if  this  reduction  had  taken  place  under  the  autho- 
rity of  that  act  by  the  justices  of  the  peace,  undoubt- 
edly the  plaintiff  must  be  content  with  the  reduced  fees. 
The  question  is,  whether  by  the  last  act  of  Parliament  the 
town  council  were  authorized  to  do  that  which  the  jus- 
tices of  the  peace  were  authorized  to  do  before;  and  that 
depends  on  the  8th  section  of  the  6  Will.  4,  c.  105,  the 
material  words  of  which  are — "  And  be  it  enacted,  that 
every  thing  provided  under  any  local  act  of  Parliament  to 
be  done  exclusively  by  any  particular  or  limited  numbers, 
class,  or  description  of  the  members  of  any  body  corporate 
named  in  the  schedules  annexed  to  the  said  act  for  regu- 
lating corporations,  the  continuance  of  which  is  not  incon- 
sistent with  the  provisions  of  this  act,  and  every  thing  pro- 
vided in  such  local  act  to  be  done  by  the  justices,  or  by 
some  particular  class  or  description  of  members,  or  of  such 
body  corporate  being  justices,  at  some  Court  of  general  or 
quarter  sessions  assembled,  and  which  does  not  relate  to 
VOL.  VI.  u  u  M.  w. 
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JESwA.  </  PUoi,  the  business  of  a  Court  of  crimiiial  or  dtil  judicitiixe,  dull 
and  may  be  done  by  the  ootmcil  at  some  quarteriy  meeting 
of  the  council/'  The  council  have  reduced  these  fees  at  a 
quarterly  meetings  and  the  question  is^  wbcrAer  imder 
these  words  they  hare  a  right  to  do  so.  After  some  eonii- 
deraiion^  we  are  all  of  opinion  that  the  redoctioo  of  fees  of 
the  Court  c^  Bequests  is  a  matter  which  relates  to  the  bu- 
siness of  a  Court  of  civil  judieature^  said  that  tins  dsaae 
excludes  from  the  council  the  power  of  interfering  in  any 
such  case.  It  is  impossible  to  say  that  this  Court  of 
Bequests  does  not  fall  within  the  description  of  a  '^  Comt 
of  civil  judicature  /'  and  there  is  nothing  to  limit  the 
words^  as  was  contended  fbr  on  the  part  of  the  defend- 
ant^ to  that  which  is  strictly  the  judicial  business  of  ssdi 
Court.  We  therefore  think  the  plaintiff  m  entitled  to 
judgment. 

Judgment  fof  the  jdbdntiii. 


Where  a  writ 
of  Bummont 
was  by  miatake 
dated  the  4th 
of  April,  the 
precipe  being 
dated  the  4th 
of  May  :— 
Held,  that  a 
Judge  had 
power  to  order 
an  amendment 
of  the  writ,  so 
as  to  make  it 
correspond 
with  the  pre- 
cipe. 


Kirk  v.  Dolbt. 

JVlLaBTIN  had  obtained  a  rule  to  shew  cause  whj  an 
order  of  Gumeg,  3.,  allowing  the  writ  of  summons  in  thii 
cause  to  be  amended^  should  not  be  rescinded.  It  ap* 
peared  that  the  praecipe  for  the  writ  was  dated  the  4th  of 
May^  but  the  writ  issued  upon  it  was  by  mistake  dated 
the  4th  of  April.  A  summons  was  taken  out,  csUiiig 
upon  the  defendant  to  shew  cause  why  the  learned  Judge 
should  not  be  at  liberty  to  amend  the  writ  of  summons,  by 
substituting  the  word  "  May''  for  "April,"  so  as  to  make 
it  correspond  with  the  praecipe ;  and  the  learned  Judge, 
after  hearing  the  parties  on  both  sides,  ordered  the  amend- 
ment to  be  made.     Against  the  abore  rule 
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Httmfirey  now  shewed  cause. — ^There  is  no  reason  why  the  &«*«  0/  p/mi^ 


learned  Baron  should  not  have  power  to  make  such  an  order 
aa  this.  The  rule  of  Michaelmas  Term>  3  Will.  4,  s.  10^  ex- 
pressly saysy  that  where  the  plaintiff  shaU  omit  to  insert  in 
any  writ  or  copy  thereof  any  of  the  matters  required  to  be 
inserted  therein^  auch  writ^  &c.,  shaU  not  be  roid^  but  may 
be  set  aside  aa  irregular,  upon  application  to  the  Court  out 
€^  which  the  same  shall  issue,  or  to  any  Judge.  If  an 
application  had  been  made  to  set  aside  the  writ  for  irregu- 
larity, the  Court  would  have  allowed  an  amendment  on 
payment  of  costs.  The  writ  itself  is  not  void,  and  it  is 
difficult  to  see  why  a  Judge  should  not  have  power  to  set 
it  right  by  ordering  an  amendment.  [Paarkej  B. — ^Af- 
ter the  passing  of  the  Uniformity  of  Process  Act,  the 
Judges  determined  not  to  allow  any  amendment  except  in 
cases  where,  if  the  amendment  were  not  allowed,  the  Sta- 
tute of  Limitations  would  be  a  bar  to  any  new  pro- 
cess, and  so  occasion  a  failure  of  justice.}  It  was  on 
that  ground,  that  in  Lalan  v.  Watson  (a),  the  Court 
aUowed  a  writ  of  summons  to  be  amended  by  inserting  the 
name  of  a  co-executrix  aa  a  co-plaintiff.  In  Siboni  v.  Kirk- 
man  (6),  it  was  held  that  the  omission  of  a  similiter  was 
amendable  under  the  Statute  of  Amendments,  28  Hen.  8, 
c.  12,  s.  2,  as  misprision  of  the  clerk,  even  after  final  judg- 
ment, and  after  a  writ  of  error  had  been  brought,  and 
omi^on  assigned  for  error. 

Martin,  in  support  of  the  rule^  referred  to  Partridge  v. 
WaUbank  {cj,  Hodgkinson  v.  HodghnBon  {d},  Lakin  v.  JVat- 
son  {e),  and  Byfield  v.  Street  (/).      [Lord  AUtiger,  C.  B.~ 

(a)  2  C.  &  M.  GS6.  {e)  As  reported  in  4  Tyrw.  839, 

(h)  3  M.  &  W.  46.  where  the  rule  is  laid  down  gene- 

(e)  1  M.  ft  W.  316.  nXfyt  without  any  qualification. 

(£i)  1  Ad.  &  EIL  633 ;  3  Nev.  &  (/)  10  Bbg.  227;  3  M.  &  ScoU, 
M.  564.  407. 

uu  2 
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Btek.  of  Pleat,  This  being  the  fint  case  in  which  the  question  has  arisen 
as  to  the  propriety  of  an  amendment^  where  the  praecipe 
is  right  and  the  writ  wrongs  we  wish  to  consult  the  other 
Judges^  in  order  that  the  practice  maj  be  uniform.  Parke, 
B. — ^It  seems  very  hard  that  we  should  be  more  strict  in 
this  stage  of  the  cause,  while  the  proceedings  are  in  paper, 
than  after  the  proceedings  are  on  the  record,  when,  by 
the  Statutes  of  Amendment,  they  may  be  amended  at  any 
period.] 

Cur.  ad.  vult. 

On  a  subsequent  day,  the  judgment  of  the  Court  was 
delivered  by 

Parke,  B. — In  this  case  there  was  a  yariance  between 
the  writ  of  summons  and  the  prsedpe ;  the  former  being 
dated  the  4th  of  April,  and  the  praecipe  the  4th  of  May. 
My  Brother  Gumey,  on  application,  had  allowed  an  amend- 
ment to  be  made,  so  as  to  make  the  month  in  the  writ 
correspond  with  the  praecipe,  which  was  correct.  On  a 
motion  to  rescind  the  above  order,  it  was  said  in  argument, 
that  the  Courts  had  come  to  the  conclusion  not  to  allow 
amendments  in  cases  of  this  kind,  and  that  the  only 
exception  to  that  rule  was  in  cases  where,  unless  the 
amendment  were  made,  the  plaintiff  would  be  without 
remedy,  in  consequence  of  the  Statute  of  Limitations  ope- 
rating as  a  bar  to  a  fresh  action ;  but  that  the  general  rule 
was,  that  no  amendment  was  to  be  made.  We  were  dis- 
posed to  think  that  this  amendment  might  be  made  under 
the  Statutes  of  Amendment,  on  the  ground  of  its  being  a 
misprision  of  the  clerk.  We  wished,  however,  to  come  to 
a  uniformity  of  decision  on  the  point,  and  have  therefore 
consulted  the  Judges  of  the  Courts  of  Queen's  Bench  and 
Common  Pleas ;  and  the  result  is,  that  we  think  this  ex- 
ception also  may  be  introduced,  that  an  amendment  may 
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be  made  by  which  a  writ  of  summons  is  made  to  coire-  Btek.  of  Pieatf 

spond  with  the  praecipe.     The  order  of  my  Brother  Gur-  '  - 

ney  must  therefore  be  sustained,  and  the  rule  be  dis-  Kirk 

Vm 

charged.  Dolbt. 

Rule  discharged. 


Spry,  Clerk,  r.  Emperor. 

XhIS  was  an  action  for  money  had  and  received,  to  Before  the  pa»- 

which  the  defendant  pleaded  non  assumpsit,   and  issue  ^siGeo.V^^' 

being  joined  thereon,  the  parties  agreed,  under  a  Judge^s  Jgntor*m?n)irr 

order,  to  submit  the  following  case  for  the  opinion  of  this  of  the  parish  of 

w  «r  St.  Marylebone, 

CklUrt.  (which  was  a 

The  plaintiflF,  the  Rev.  Dr.  Spry,  was,  in  the  month  of  wLsS  o7hi.^^ 
August,  1825,  duly  presented,  instituted,  and  inducted  f"^^JJjJ"^'„t 
rector  of  the  parish  of  St.  Marylebone,  in  the  county  of  on  all  buriaU  in 
Middlesex,  and  from  thence  hitherto  hath  been  and  still  is  received  the 
rector  thereof,  and  minister  of  the  new  church  of  that  Jhwion/w'part 
parish,  mentioned  in  the  acts  of  Parliament  hereinafter  of  the  profits  of 

*^  the  living.    By 

referred  to.    Several  acts  of  Parliament  for  the  building  of  that  act,  the 

churches  and  chapels  in  that  parish,  and  for  the  creation  pariah  were  em- 
powered to  pro- 
vide an  additional  cemetery  for  the  parish,  and  erect  a  chapel  thereon ;  and  by  sect  41, 
the  lay  rector  was  empowered  t»  appoint  a  burying  minister,  to  officiate  in  burying  the  dead  in 
the  said  cemetery ;  a  reader  to  perform  divine  service,  and  preach  in  the  chapel,  and  (if  it 
•hould  seem  right  to  the  vestry)  another  minister  to  be  preacher  in  the  chapel ;  such  reader  and 
preacher  to  receive  for  their  salaries  such  sums  as  the  vestry  should  appoint.  By  sect.  89,  no- 
thing therein  contained  was  to  lessen  or  alter  the  title  of  the  lay  rector,  or  the  person  for  the 
time  being  entitled  to  the  rectory  and  advowson,  to  the  ecclesiastical  dues,  oblations»  and  obven- 
tions  belonging  thereto.  By  a  subsequent  act,  1  &  2  Geo.  4,  c.  2I>  (for  effectuating  the  building 
of  four  district  churches  within  the  parish),  it  was  enacted  that  the  parish*  should  remain  and  be 
one  entire  and  undivided  parish  for  all  ecclesiastical  and  civil  purposes:  and  the  plaintiff  waa 
subsequently  appointed  rector  of  the  parish.  By  the  6  Geo.  4,  c.  124,  (whereby  the  four  dis- 
tricts were  made  district  reetoriee  for  certain  purposes),  the  district  rectors  were  empowered 
(sect  6)  to  solemnize  marriages  and  baptisms,  and  take  all  fees  for  the  same ;  but  (by  sect  9) 
nothing  therein  contained  was  to  alter  or  affect  the  law  respecting  burials  or  burial  fees  within 
the  parish. 

In  1824,  W.  was  presented  by  the  Crown  (in  whose  hands  the  lay  rectory  then  was)  to  the 
chapel  built  under  the  provisions  of  the  51  Geo.  3,  c.  151,  and  thenceforth  performed  all  the  bu- 
rials there,  and  received  the  burial  fees,  which  he  paid  over  to  the  plaintiff,  the  rector,  until  the 
year  1839;  when  the  defendant,  by  direction  of  the  vestry,  received  and  retained  them: — Held, 
that  the  plaintiff  was  entitled  to  recover  the  amount  of  such  feesj  in  an  action  for  money  had  and 
received. 


640  CASES  IN   THS   EZCHBQVSB^ 

Exeh.  of  Pleat,  of  a  seleet  vestry  therein^  have  been  passed^  and  vpcmtk 
-     construction  of  the  acts  hereinafter  mentioned  the  present 
*^'*^         question  arises. 
Emperor.  By  the  85  Qeo,  3,  c.  78,  the  vestiymen  are  appointed. 

By  the  stat«  51  Geo.  8,  c.  161,  intituled  ''  An  act  to  en- 
able  the  vestrymen  of  the  parish  of  St.  Marylebone,  in 
the  county  of  Middlesex,  to  build  a  new  parish  clinidi 
and  two  or  more  chapels,  and  for  other  purposes  rdsting 
thereto;"  after  reciting  the  statutes  10  Greo.  3,  c.  112,  and 
12  Geo.  3,  c.  40,  and  reciting  the  statute  46  Geo.  3,  c  12^ 
intituled  "  An  Act  to  enable  the  vestrymen  of  tiie  pariib  d 
St.  Marylebone,  in  the  county  of  Middlesex,  to  provide  a 
additional  cemetery  or  burial-ground  for  the  said  paridi, 
and  to  erect  a  chapel  therein,  and  also  other  bvildiiigs  «m1 
conveniences  for  the  residence  of  a  clergyman,  clerk,  a&i 
sexton,  and  for  ol^r  purposes  relating  thereto;^  and  re- 
citing, that  the  said  vestrymen  had,  in  execution  of  tix 
said  last  recited  act,  purchased  a  piece  of  groond,  and  in- 
closed the  same,  to  be  appropriated  for  an  additianal  ceme- 
teiy  or  burial-ground  for  the  said  parish,  and  eiedd  « 
chapel  therein,  but  that  the  said  piece  sf  ground  lad  ui 
been  built  upon,  or  a  residence  provided  for  a  dergymU) 
olerk,  or  sexton,  pursuant  to  the  powers  and  profisioDS 
contained  in  the  said  recited  acts,  or  any  of  them :  and  le- 
citing,  that  it  was  expedient  to  repe^  and  consolidate  the 
recited  acts :  it  was  enacted,  by  sect.  1,  that  the  said  re- 
cited acts  be  repealed :  and  by  sect.  2,  it  is  enacted,  that 
the  vestry  appointed  by  virtue  of  the  statute  85  Geo.  Sj 
c.  78,  be  empowered  to  cany  that  present  act  into 
operation. 

By  sect.  26,  the  said  vestrymen  are  empowered  to 
build  a  new  parish  church,  and  also  two  or  more  diapcls, 
on  the  ground  to  be  purchased  by  virtue  of  that  act. 

By  sect.  29,  it  is  enacted,  that  the  said  piece  of  ground 
so  purchased  by  the  said  vestrymen,  in  pursuance  of  the 
46  Geo.  3,  c.  124,  shall  be  vested  in  the  vestrymen,  sub- 
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ject  to  the  provisions  of  the  said  w^t  of  the  61  Oreo.  3.  SmJl  of  pi§a$, 
c.  151.  .J^ 

By  sect  81,  the  vestiyzDen  are  empowered  to  build  a  sprt 
chapel  on  the  said  piece  of  ground  so  purchased  as  afore-  jSMPskoju 
said  for  a  burial-ground  for  the  said  parish,  and  also  to 
build  a  house  thereon  for  the  residence  of  the  mixiister  to 
be  appointed  as  thereinafter  mentioned,  for  the  burying  of 
the  dead  in  the  said  cemetery  or  burial-ground,  and  an- 
other house  for  the  use  of  the  derk  or  sexton. 

By  sect.  35,  Dr.  Heslop  was  declared  to  be  the  minister 
of  the  said  new  church,  and  that  the  Duke  of  Portland 
(then  the  patron  of  that  living),  or  the  person  or  persons 
for  the  time  being  entitled  to  the  rectory  of  the  said 
parish,  and  to  the  advowson  of  the  church  of  the  said 
parish,  and  having  the  ri^it  of  nominating  and  appointing 
a  minister  or  ministers  to  the  said  old  church,  should  and 
might,  upon  every  racancy,  appoint  a  fit  person  to  be 
minister  of  the  said  new  church,  which  person  and  per- 
sons, and  his  and  their  successors  so  to  be  nominated 
and  aj^inted,  should  after  such  nomination  and  ap- 
pointment be  ministers  successively  of  such  new  church, 
and  should  have  and  enjoy  such  oblations,  mortuaries, 
Easter  offerings,  glebes,  tithes,  profits,  commodities,  and 
other  ecclesiastical  dues  and  duties  arising  within  the  said 
parish,  as  the  present  uiinister  ought  to  have  and  enjoy, 
or  as  any  of  his  predecessors  (ministers  of  the  said  parish) 
ought  to  have  had  and  enjoyed. 

By  sect.  41,  it  was  enacted,  that  when  the  said  piece  of 
ground  so  purchased  by  the  said  vestrymen  for  a  cemetery 
or  burial-ground  for  the  said  parish,  or  for  erecting  a 
chapel  thereon,  should  be  consecrated  as  aforesaid,  the  said 
Duke  of  Portland,  or  the  person  or  persons  for  the  time 
being  entitled  as  aforesaid,  shouM  from  time  to  time  no- 
minate and  appoint  a  minister  of  the  Church  of  England, 
to  officiate  for  life  or  during  pleasure,  in  buryuig  the  dead 
m  the  said  intended  cemetery  or  burial-ground,  and  vaults 
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Bteh.  of  PUatt  undemeatb  the  same;  and  also,  tliat  when  the  said  dapd 
^^^-  to  be  erected  on  the  said  piece  of  ground  should  be 
finished  and  completed,  and  consecrated^  the  said  Duke 
of  Portland,  or  the  person  or  persons  so  entitled  as  afore- 
said, should  appoint  a  reader  to  perform  divine  serrice  aod 
preach  in  the  said  chapel ;  and  the  said  I>iike  of  FortiUnd, 
and  the  person  or  persons  so  entitled  as  aforesaid,  ¥ss 
thereby  empowered,  in  case  it  should  seem  right  to  tk 
vestrymen,  to  appoint  another  minister  to  be  preacher  ia 
the  said  chapel ;  and  he  was  thereby  empowered  to  appomt 
a  clerk  and  sexton,  with  the  consent  and  approbation  of 
the  said  vestrymen ;  and  it  was  thereby  further  enacted^ 
that  the  said  reader,  preacher,  derk,  and  sexton  shooU 
have  and  receive,  for  their  respective  salaries,  sach  ram 
and  sums  of  money  yearly  as  the  said  vestrymen  should 
think  fit  to  appoint  and  direct. 

By  sect.  45,  the  duties  of  the  ministers  of  the  otber 
chapels  to  be  built  are  declared,  and  they  are  thereby  di- 
rected to  perform  all  the  duties  of  a  minister  of  the  Chnni 
of  England,  except  the  solemnization  of  matrimonyi  and 
the  publication  of  banns. 

By  sect.  46,  every  such  last-mentioned  minister  is  to 
receive  such  salary  as  the  said  vestrymen  shall  tliink  fit  to 
appoint  and  direct. 

By  sect.  49,  the  said  vestrymen  are  empowered  to  settle 
and  fix  the  rates  and  fees  for  burial  of  the  dead  is  the 
vaults  of  the  said  intended  new  church,  and  of  all  and 
every  the  chapels  to  be  erected  and  built  in  pursuance  <n 
that  act,  and  in  the  said  intended  cemetery  or  biinal- 
ground,  and  in  the  vaults  under  the  same ;  and  to  make 
rules,  orders,  and  regulations  relative  to  the  burials,  ana 
for  keeping  the  said  new  church,  chapels^  and  vaults,  and 
the  vaults  of  the  said  cemetery  or  burial-ground,  in  g^ 
and  sufficient  repair,  and  fix)m  time  to  time  to  alter  and 
amend  such  rates  and  fees ;  and  to  make  such  other  ruleij 
•orders,  and  regulations  in  and  -concerning  the  premises,  as 
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to  the  said  vestrymen  shotQd  seem  reasonable^  necessary^  ^ek.  of  Pi§at, 

J  .     .  1840. 

and  conrement. 

By  sect.  50^  it  is  provided,  that  nothing  in  that  act  con- 
tained should  enable  the  said  vestrymen  to  reduce  the 
rates  or  fees  to  be  payable  upon  every  burial  in  the  vaults 
of  the  said  new  church  and  chapels,  and  in  the  said  in- 
tended cemetery  or  burial-ground,  or  in  the  vaults  under 
the  same,  to  less  sums  than  were  then  payable,  according 
to  the  classes  or  divisions  of  the  said  vaults,  cemetery,  or 
burial-ground,  for  burials  in  the  present  cemeteries  of  the 
said  parish;  but  the  same  should  be  due  and  payable  to, 
and  might  be  demanded  and  taken  by,  the  person  or  per- 
sons entitled  thereto,  anything  therein  contained  to  the 
contrary  thereof  in  anywise  notwithstanding. 

By  sect.  52,  the  vestry  are  empowered  to  let  the  pews 
in  the  said  intended  new  church  and  chapels,  save  and 
except  pews  to  be  appropriated  to  the  poor,  and  to  receive 
the.  pew-rents. 

By  sect.  61,  the  said  vestrymen  are  empowered  to  make 
rates  for  the  purposes  of  the  act,  not  to  exceed  in  the 
whole  the  sum  of  fourpence  in  the  pound  on  the  yearly 
rent  or  value  of  all  lands,  houses,  &c.,  in  the  said  parish. 

By  sect.  72,  the  said  vestry  are  empowered  to  raise 
money  for  the  purposes  of  that  act  by  granting  annui- 
ties. 

By  sect.  78,  it  is  enacted,  that  all  monies  arising  from 
such  fees,  rents,  rates,  or  assessments,  and  all  money  that 
might  be  borrowed  by  the  said  vestrymen  by  the  virtue  of 
that  act,  should  be  applied  towards  carrying  the  several 
purposes  of  that  act  into  execution. 

By  sect.  89,  it  is  provided,  that  nothing  therein  con- 
tained shall  operate  to  lessen  or  alter  the  right -or  title 
of  the  Duke  of  Portland,  or  the  person  or  persons  for 
the  time  being  entitled  to  the  said  rectory  and  advowson, 
to  the  ecclesiastical  dues,  oblations,  and  obventions  be- 
longing thereto. 
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£feA.  rf  Phot,      A  statute  (1  &  2  Geo.  4,  c.  21)  was  passed  to  enabk  tiie 
'   ^    vestrymen  of  tlie  said  parish  to  effectuate  the  building  of 
sprt         four  district  diurches  in  the  said  parish,  and  for  other  pur- 
BMrsiioR.     poses  rehiting  thereto;  and  it  was  thereby  enacted^  (seet.  1), 
that  the  said  parish  should  remain  and  be  one  entire  and 
undivided  parish,  for  all  ecclesiadical,  civil,  and  other  pur- 
poses, save  as  therein  mentioned. 

By  the  aUt.  6  Geo.  4,  c.  124,  intituled  ''An  Act  for 
making  the  four  districts  in  the  parish  of  St.  Maiylebone, 
in  the  county  of  Middlesex,  district  rectories  for  oertain 
purposes,'^  it  is  enacted,  (sect.  6),  that  after  the  time  thereiB 
mentioned,  it  shall  be  lawful  for  the  minhtex  of  the  said 
district  rectcHTies  to  publish  aU  banns  and  solemniBe  aH 
marriages,  and  administer  b^>tisms,  in  the  churches  of  the 
said  respective  districts,  and  to  perform  all  otiier  parochial 
functions  of  a  minister,  in  the  same  manner  as  the  incom- 
bent,  minister,  or  rector  of  St.  Marylebone  is  now  by  law 
empowered  to  do,  and  also  to  take  all  fees  for  the  same 
respectively,  save  and  except  as  thereinafter  mentioaed. 

And  by  sect.  1>  of  the  last- mentioned  act,  it  is  enacted, 
that  nothing  in  that  act  contained  shall  be  deemed,  taken, 
or  construed  to  alter  or  in  any  way  affect  the  law  re8pe<^ 
ing  burials  to  be  performed  witiiin  the  pariah  of  St.  Mary- 
lebone, and  the  burial  fees  tiierecrf,  as  settled  and  declared 
by  the  aforesaid  act,  or  by  any  other  act  or  law  now  in 
force  concerning  the  same. 

On  the  piece  of  ground  stated  to  have  been  purchased 
for  a  burial-ground  in  tlie  preamble  of  the  said  statute  of 
51  Geo.  3,  the  veatiymeu  of  the  said  pariah  boilt  a  chapel 
under  the  provisions  uf  the  said  act,  and  the  rest  oif  the 
aaid  ground  was  converted  into  a  cemeteiy  or  burial-ground, 
under  the  provisions  of  the  said  acts,  and  that  ground  was 
duly  consecrated  as  a  burial-ground  in  the  month  of  May, 
1814.  The  chapel  is  named  "  St.  John's  Chapel,  Maiyle- 
bone:''  the  cemetery  is  called  ''  The  Burial-ground  of  St. 
John's  Cluqpel."    Before  the  passing  of  the  said  act  of  the 
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51  Geo.  3^  c.  151^  the  ixtcambent  for  the  time  being  of  the  JSseh.  ^  ^Cm#, 


said  parish^  by  himself  or  his  curates^  performed  the  duty 
upon  all  burials  which  took  place  in  the  said  parish,  and 
received  the  surplice  fees  for  such  burials  for  his  use,  and 
such  fees  formed  part  of  the  profits  of  that  living. 

Under  the  provisions  of  the  said  act^  the  vestrymen  set- 
tled the  amount  to  be  received  as  surplice  fees  for  the 
burial  of  the  dead  in  the  vaults  of  the  parish  church  and 
chapels,  und  in  the  said  cemetery  or  burial-ground,  and 
the  surpfice  foes  paid  for  btmals  in  the  said  ground  called 
the  "  Burial-ground  of  St.  John's  ChapeV'  have  been  re- 
ceived by  the  plaintiff  and  his  predecessor,  minister  of  the 
parish,  regularly  since  the  consecration  of  the  said  ground, 
without  any  elaim  or  objection  on  the  part  of  the  said 
vestrymen  until  the  Ist  of  August,  1889,  when  the  defend- 
ant, by  the  (tirection  of  the  vestrymen  and  on  their  be- 
half, in  defiance  of  notice  not  to  do  so  from  the  plaintiff, 
received  the  suridice  fees  for  burials  of  the  dead  in  the  said 
burying-ground. 

In  the  year  1824,  his  late  majesty  King  George  the 
Fourth,  who  was  then  entitled  to  the  rectory  of  the  said 
parish,  and  to  the  advowson  of  the  church  of  the  said 
parish,  having  derived  title  thereto  by  conveyance  firom 
the  Duke  of  Portland,  (who  at  the  time  of  passing  of  the 
above-mentioned  statute,  as  mentioned  in  the  said  41st 
section,  was  then  entitled  to  the  rectory  and  advowson), 
duly  nominated  and  appointed  the  Bev.  Thomas  Wharton, 
by  letters  patent,  of  which  the  following  is  a  copy : — 

'*  George  the  Fourth,  by  the  Grace  of  God,  &c.  &c.  By 
virtue  of  these  presents.  We  do  nominate  our  trusty  and 
well-beloved  Thomas  Wharton  clerk  to  St.  John's  Wood 
Chapel,  in  the  parish  of  St.  Marylebone,  in  the  county  of 
Middlesex,  and  in  your  diocese,  the  same  being  now  void 
by  the  death  of  the  Rev.  Gilbert  Parke,  and  in  our  gift,  in 
fuU  right,  commanding  and  requiring  you,  so  far  as  it 
relates  to  you,  to  admit  the  said  Thomas  Wharton  to  St. 
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SmA.  0/  Pteoi,  John^s  Wood  Chapel  aforesaid^  and  to  institute  him  in  the 
^  .  ssme,  with  all  its  rights,  members,  and  Appurtenances 
whatsoever  thereto  belonging,  and  you  do  expedite  and 
perform  with  £a>T0ur  and  effect  all  other  things  which  be- 
long to  your  pastoral  office  in  this  behalf.  In  witness'^  &c. 
And  afterwards,  in  the  month  of  February,  1825,  the 
Bishop  of  London,  within  whose  diocese  the  said  chapel 
and  burial-ground  then  were  and  are,  duly  licensed  the 
said  Thomas  Wharton,  upon  the  said  nomination,  by  an 
instrument  of  which  the  following  is  a  copy: — ^^'Nomi- 
nated to  us  by  His  Majesty  George  the  Fourth,  Patron 
thereof,  in  full  right,  in  preaching  the  word  of  God,  and 
in  reading  the  Common  Prayer,  and  performing  all  other 
ecclesiastical  duties  belonging  to  the  said  office,  according 
to  the  form  prescribed  in  the  Book  of  Common  Prayer; 
We  do,  by  these  presents,  authorize  you  to  receive  and 
enjoy  all  and  singular  the  stipend,  profit,  and  advantage 
belonging  to  the  said  chapel/'  And  the  said  Thomas 
Wharton  hath  from  that  time  to  the  present  read,  and 
preached,  and  performed  divine  service  in  the  said  chapel, 
and  officiated  and  performed  the  burial  service  at  all  the 
burials  which  have  taken  place  in  the  said  cemetery  or 
burial-ground,  since  his  said  nomination  and  appointment, 
and  since  he  was  so  licensed  as  aforesaid;  and  the  said 
plaintiff  did  not  at  any  time,  by  himself  or  his  curates,  in 
any  way  officiate  at  such  burials,  or  any  of  them,  or  per- 
form, or  assist  in  performing,  the  burial  service  at  any  of 
such  burials. 

The  said  surplice  fees,  so  received  by  the  defendant, 
amount  to  £125,  which  were  demanded  by  the  plaintiff 
from  the  defendant  before  the  commencement  of  this 
action. 

The  question  for  the  opinion  of  the  Court  is,  whether  or 
not  the  plaintiff  is  entitled  to  recover  in  this  action  the 
amount  of  the  surplice  fees  in  question :  if  so,  a  judgment 
by  confession  is  to  be  entered  for  the  plaintiff  for  iEl25 
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damages:  if  not,  the  judgment  to  be  entered  for  the  de-  &«*-  </  Pf^^f 
fendant. 

KeUy,  for  the  plaintiff. — The  question  is,  whether  under 
the  circumstances  disclosed  in  this  case,  the  plaintiff,  as 
the  rector  of  the  parish  of  St.  Marylebone,  is  entitled  to 
the  burial  fees  received  at  the  chapel  built  under  the  stat. 
51  Greo.  3,  c.  151.    It  is  found  in  the  case,  that  ever  since 
the  year  1814,  when  this  burial-ground  was  formed,  the 
rector  has  received  the  fees,  without  any  impeachment  of  his 
title  to  them  until  the  last  year,  when  the  vestry  have 
for  the  first  time  controverted  it.    By  the  41st  section  of 
the  act,  the  preacher  nominated  to  the  chapel  is  to  have 
such  salary  as  the  vestrymen  shall  think  fit  to  direct :  but 
there  is  nothing  in  the  act  to  give  him  the  burial  fees,  or 
to  impair  the  right  of  the  rector  thereto.    It  may  perhaps 
be  argued  that  section  49  includes  the  fees  in  question. 
That  section  empowers  the  vestry  to  settle  and  fix  the  rates 
and  fees  for  burial  of  the  dead  in  the  vaults  of  the  new 
church  and  chapel  to  be  built  in  pursuance  of  that  act, 
and  in  the  intended  cemetery,  and  the  vaults  under  the 
same.    But  that  applies  only  to  the  fees  to  be  taken  in  re- 
spect of  the  burial-place  itself,  not  to  the  surplice  fees  to  be 
taken  by  the  minister.    That  is  clear  from  sect.  50,  whereby 
the  vestry  are  precluded  from  reducing  such  rates  and  fees 
below  the  sums  then  payable,  according  to  the  classes  of  the 
vaults  &c.,  in  the  existing  cemeteries  of  the  parish.  Where 
the  legislature  intended  to  take  away  any  of  the  emolu- 
ments of  the  rector,  they  have  done  so  by  express  words ; 
as  in  the  stat.  6  Greo.  4,  c.  124,  s.  6.  And  the  9th  section  of 
that  act  expressly  provides,  that  nothing  in  the  act  con- 
tained shall  be  construed  to  alter  or  affect  the  existing  law 
respecting  burials  and  burial  fees  within  the  parish.    Nor 
does  it  appear  upon  the  case  that  the  burial  fees  are  claimed 
by  the  district  rector,  or  by  any  other  person  than  the 
plaintiff.    In  Gibson's  Codex,  p.  642,  it  is  stated  as  esta- 
blished law,  that  a  fee  for  burial  belongs  to  the  minister 
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Each.  ^  Pimm,  of  the  pariah  in  which  the  deceased  heard  divine  aerrioe 
^^^*  ^  and  received  sacraments,  notwithstanding  the  estabfish- 
ment  of  a  chapel  of  ease  within  the  parish :  and  reference 
is  made  to  the  case  of  Tfupmil  v.  Ferren{^^  as  having  leoog- 
nised  that  right.  There  is  no  legal  authority  fior  the  poa- 
tioB,  that  where  there  is  a  dmpd  of  ease  within  a  parish, 
to  which  a  minister  is  appointed,  who  pearforms  the  ecde- 
siastical  <^cefl|,  he  can  be  entitled  to  any  of  the  fieea  dve 
to  the  rector,  except  by  contract  with  the  rector,  or  by  ad 
of  Parliament;  and  there  ia  nothing  in  these  acta  of  Fsr- 
liament  to  give  such  a  title. 

WUj  for  the  defiendant. — ^It  is  material  to  eonsider  the 
state  of  this  parish  at  the  time  of  the  pasring  of  the 
51  Geo.  3,  c.  151. '  It  was  a  lay  reetcMry,  and  there  was  no 
vicar  or  perpetual  curate;  but  only  a  ndmaier,  removable 
at  the  pleasure  of  the  rector.  Then  the  4l8t  sectton  gives 
the  patron  for  the  time  being  the  right  of  nomiiuiting  a 
mifdater  to  officiate  in  burying  the  dead  in  the  intended 
borial-ground ;  a  reader  to  peiform  divide  service  and 
preach  in  the  chapel  to  be  bmk  thereon;  and,  if  it  ahonUi 
seem  right  to  the  vestry,  another  minister  to  be  premeher 
in  the  chapel.  No  salary  is  thereby  provided  for  tlhe  min- 
ister to  be  appointed  for  burying  the  dead;  but  the  reader 
and  preacher  are  to  receive  such  salaries  as  the  vestry  ahaD 
appoint.  And  the  only  reason  for  this  distinction  appears 
to  be,  that  there  are  no  fees  necessarily  incident  to  read- 
ing and  preaching,  whereas  the  fees  incident  to  the  burr- 
ing of  the  dead  might  be  considered  a  sufficient  remnne* 
ration  for  the  performance  of  that  office.  How  otherwise 
could  he  be  remunerated  before  the  dii^  was  boilt,  smd 
therefore  before  he  could  receive  any  salary  as  reader  or 
preacher?  It  may  be  admitted  that  the  rates  and  fees 
mentioned  in  section  49  are  the  burial  fees  payable  to  Hk 

(fl)  HoIk  475. 
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chtLrchwardens  for  interment :   that  anfBciently  appears  S»eh.  ^  pieoi^ 
firom  section  71,  which  gives  the  vestry  a  power  of  borrow-  - 

ing  money  on  the  bnrial  fees.  It  is  said,  however,  that  a  ^'^^ 
rector  is  entitled  by  law  to  all  ecclesiastical  fees  accnnng  Bmfbros. 
within  the  parish.  If  so,  we  are  to  see,  first,  what  fees  do 
accrue  here,  and  secondly,  whether  they  belong  to  the 
plaintiff,  who  was  not  made  rector  until  after  the  stat^^ 
1  &  2  Geo.  4,  and  then  only  sab  modo.  Now  it  is  laid 
down  in  all  the  books,  that  at  common  law  no  fee  is  de- 
mandable  for  burial  of  the  dead,  except  by  custom;  and 
no  custom  is  found  or  suggested  in  this  case.  Andrews  v. 
Ckiwthom{a).  Bishop  Gibson  himself,  in  the  place  referred 
to,  says  that,  "  as  to  the  incumbent  for  burying,  the  foun^ 
dation  of  the  fee  was  voluntary,  and  the  obligation  or 
necessity  of  paying  arises  from  custom.^'  [Lord  Abmger, 
C.  B. — ff  this  were  a  special  verdict,  you  would  be  right 
in  saying  that  no  custom,  strictly  so  called,  is  found ;  but 
this  is  a  special  case^  where  the  question  between  the  par- 
ties is,  not  whether  the  fee  is  due  by  law  or  custom,  but 
whether  the  fees  which  have  been  received  shall  be  paid  to 
the  one  party  or  the  other.}  Until  the  stat.  I  &  2  Greo.  4, 
c.  124,  the  incumbent  was  a  person  who  could  not  have 
those  fees  attached  to  him  by  custom,  being  only  a  minis- 
ter removable  at  pleasmre;  and  the  statement  in  the  case 
is  no  more  than  this,  that  such  minister  has  always  per- 
formed the  service,  and  received  the  fee.  But  even  sup- 
posing a  legal  custom,  before  these  acts  of  Parliament,  to 
pay  a  burial  fee,  it  was  only  payable  in  law  pro  oper&  et 
labore,  to  the  party  performing  the  duty.  Bwrdeaiuxy. 
Dr.  Lancaster  (6).  There  is  nothing  found  in  the  case 
upon  which  the  plaintiff  can  say  the  fee  is  payable  to  him, 
whoever  shall  perform  the  duty;  nor  is  the  minister  who 
does  perform  it  appointed  by  him.  According  to  the  doc- 
trine contended  for  on  the  other  side,  the  rector  di  the 

(a)  Wines,  536.  (6)  Salk.332;  12  Mod.  171. 
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Bxeh,  of  Pleat,  parish  ouglit  to  receive  the  fees  on  marriages  celebntedbe- 
'  '     fore  the  registrar^  and  on  the  burial  of  Jews  and  dinenters 
Sprt         in  their  own  burial-grounds.    The  right  and  the  dnty  must 
Emfbror.      be  correlative ;  but  here  the  duly  is  imposed  by  the  act 
upon  the  minister  appointed  thereby,  and  the  plaintiff 
would  have  been  an  intruder  in  performing  it.   The  minis- 
ter is  in  no  respect  an  agent  of  the  rector,  nor  isthisa 
chapel  existing  by  his  license  or  authority,  but  crested  bj 
act  of  Parliament,  which  defines  the  minister's  duties. 
The  mere  circumstance  of  the  vestry's  having  recei?ed  the 
money  does  not  alter  the  situation  of  the  parties;  £oy/«rT. 
Dodnoarth  (a)  j  it  remains  in  the  defendant's  hands  for 
the  use  of  the  party  entitled  to  it,  and  if  Mr.  Wharton  be 
entitled,  he  may  sue  the  defendant  at  any  time  within  sii 
years. 

Ketty,  in  reply. — ^Mr.  Wharton  sets  up  no  claimi  and 
can  have  no  interest ;  he  receives  a  salary  under  the  sta- 
tute. Then,  as  to  the  other  points.  It  is  said  the  rector 
has  no  right  except  by  custom.  This  is  not  a  special  rer- 
diet,  and  if  there  were  any  doubt  on  the  case  whether 
it  stated  a  customary  payment  to  the  incumbent  for  tbe 
time  being,  that  would  be  a  fit  ground  for  an  amendment. 
It  must  be  taken,  however,  upon  the  statement  in  the 
case,  that  he  has  always  received  the  fees  in  questioiL 
But  further,  the  rector  does,  by  himself  or  his  agents, 
perform  the  duty.  A  preacher  has  been  appointed  under 
the  51  Oeo.  3,  but  a  burying  minister  has  never  been 
appointed :  and  the  only  person  having  a  legal  right  to 
bury  in  this  cemetery  is  the  rector.  There  is  nothing  in 
the  41st  section  which  can  give  Mr.  Wharton  any  right  to 
the  burial  fees ;  and  the  case  stands  just  as  if  that  seetion 
had  never  been  introduced,  and  as  if  this  were  an  ordinaiT 
chapel  of  ease,  built  within  the  parish.    The  miniater  d 

(a)  6T.  R.  681. 
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the  parish  is,  in  contemplation  of  law,  the  person  who  has  Exch,  of  Pleat, 
done  the  duty;  and  the  fees  have  accordingly  been  paid  to 
and  always  received  by  him  as  of  right. 

Lord  Abinoer,  C.  B. — ^I  am  of  opinion  that  the  plain- 
tiff is  entitled  to  the  judgment  of  the  Court.  The  case 
states  specially,  although  not  in  that  strict  form  which 
a  special  verdict  might  do,  certain  facts,  sufficient  to 
enable  the  Court  to  form  a  judgment  as  to  the  right  of 
the  plaintiff  to  maintain  his  action.  It  is  stated  that 
he  is  the  rector  of  the  parish,  his  predecessors  having 
been  the  regular  ministers  of  the  parish :  that  before  the 
passing  of  the  51  Geo.  3,  as  well  as  since,  the  plaintiff 
and  his  predecessors  have  received  the  burial  fees  within 
the  parish;  that  he  has  received  fees  arising  from  this 
very  cemetery  and  burial-ground,  and  that  until  of  late 
he  has  been  accustomed  to  do  so.  I  think  that  is  a  suffi- 
cient statement,  particularly  as  against  a  party  who  has 
received  those  fees,  of  the  right  to  the  fees,  and  that  they 
are  not  mere  gratuities.  If  they  were  mere  gratuities, 
not  founded  on  a  custom,  I  should  have  agreed  with  Mr. 
HUly  that  there  would  be  no  right  in  any  party  to  main- 
tain an  action  for  them;  but  we  are  not  authorized  so  to 
treat  them,  they  being  fees  stated  to  have  been  received 
before  and  after  the  passing  of  the  act,  and  paid  for  all 
burials  performed  within  the  parish.  I  take  that  to  be 
equivalent  to  an  allegation,  that  by  the  custom  of  the 
parish,  the  rector  or  minister  for  the  time  being,  whether 
he  have  the  character  of  the  vicar  or  the  rector,  was  en- 
titled to  all  fees  and  ecclesiastical  dues  for  burial  within 
the  whole  limits  of  the  parish,  with  the  exception  of  those 
fees  that  were  expressly  taken  from  him  by  the  6th  sec- 
tion of  the  statute  of  the  1  &  2  Geo.  4,  on  the  division  of 
the  parish  into  district  rectories.  Subject  to  that  exception, 
the  act  of  Parliament  reserves  to  him  all  the  ecclesiastical 
dues,  of  burials  among  the  rest,  which  he  was  entitled  to 
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Exeh.  of  Pleat,  before ;  and  the  case  states,  that  before  this  act  of  Parlia- 
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-     ment  passed,  he  was  entitled  to  all.    The  41st  section  of 

Sfky  the  51  Gteo,  3,  c.  151,  authorizes  the  appointment  of  a 
Emperor,  minister  of  burials  in  the  new  cemetery;  but  it  does  not 
appear  that  any  such  minister  was  appointed,  or  that  the 
minister  actually  appointed  has  taken  the  fees ;  nor  does 
the  act  of  Parliament  giye  them  to  him  if  he  had,  for  it 
reserves  all  his  former  rights  to  the  rector:  and  if  he 
had  performed  the  burial  service,  it  appears  to  me  that  he 
would  have  performed  it  as  the  agent  of  the  rector  for 
that  purpose.  However,  we  are  not  bound  or  called  upon 
to  speculate  on  the  case,  with  a  view  to  the  right  of  the 
party  appointed  under  the  act,  because  the  case  does  not 
state  that  any  person  was  so  appointed.  It  is  clear 
that  Mr.  Wharton,  whose  right  arises  out  of  his  appoint- 
ment by  the  King,  and  institution  by  the  Bishop  of  Lon- 
don, was  not  appointed  as  the  burying  minister.  Then  it 
appears,  that  no  burying  minister  being  so  appointed,  some 
person,  if  not  the  rector,  has  buried  within  this  cemetery 
ever  since  it  was  constructed,  and  has  paid  over  the  fees  to 
the  plaintiff,  until  a  certain  portion  of  them  has  accumu- 
lated in  the  hands  of  the  defendant,  who  refuses  to  account 
for  them.  Surely  the  plaintiff  is  prim&  facie  entitled  to 
them,  unless  some  one  be  shewn  who  has  a  better  title ; 
and  we  must  assume,  as  Mr.  Kelly  states,  for  the  purpose 
of  maintaining  the  action,  that  the  fees  were  earned  by 
somebody  who  acted  under  his  authority.  The  case  states, 
that  the  person  receiving  them  always  accounted  for  them 
to  the  rector,  until  within  the  last  year;  and  my  opinion 
is,  that  an  account  of  them  should  be  rendered  to  him 
again,  unless  the  defendant  shew  a  better  title  in  some 
other  person.  By  these  acts  of  Parliament,  they  are  not 
taken  out  of  the  hands  of  the  rector;  therefore  I  think 
he  is  entitled  to  them,  and  that  the  judgment  of  the 
Court  should  be  entered  for  the  plaintiff  for  the  sum  of 
£125. 
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Gurnet,  B. —  By  the  act  of  Parliament  creating  the  Eteh.  of  pum, 
rectoiy,  it  appears  that  the  rector  was  a  mitdster,  who  was 
appointed  to  the  parish,  and  that  he,  as  rector,  was  en- 
titled to  the  dergyman's  dues,  in  his  character  of  rector 
or  minister;  and,  among  others,  that  he  did  receive  sur- 
plice fees  for  burials  within  the  parish ;  and  by  a  subse- 
quent act  there  is  a  reservation  to  him  of  all  those  fees 
which  he  before  had.  It  is  stated  in  the  case,  and  must 
be  assumed,  that  before  the  passing  of  the  act  of  51  Geo. 
3,  the  incumbent  for  the  time  being  of  the  parish,  by 
himself  or  his  curates,  performed  the  duty  on  all  burials 
taking  place  within  the  parish,  and  received  the  sur- 
plice fees  for  his  own  use,  and  that  those  fees  formed 
part  of  the  profits  of  the  living.  The  act  of  Parlia- 
ment afterwards  empowers  the  vestiymen  to  purchase  a 
piece  of  land  for.  a  cemetery,  and  to  appoint  a  burying 
minister:  whether  they  did  so  or  not  does  not  appear 
on  this  case.  There  is  a  power  given  also,  under  certain 
circumstances,  to  appoint  a  reader  and  preacher,  but  there 
is  no  provision  made  for  or  respecting  any  surplice  fees 
whatever,  but  provision  is  made  that  such  reader  and 
preacher  shall  receive  a  salary,  to  be  paid  by  the  vestry  of 
the  pariah.  It  appears,  that  iinder  that  act  of  Parliament, 
the  Crown,  which  had  acquired  the  rights  of  the  Duke  of 
Portland,  the  lay  patron,  appointed  the  minister  of  the 
chapel;  he,  being  so  nominated,  is  entitled  to  a  salary, 
to  be  paid  by  the  vestrymen  of  the  parish :  but  tLere  is  no 
title  conferred,  or  intended  to  be  conferred,  on  him  as  to 
the  receipt  of  any  of  the  surplice  fees.  When- district 
churches  have  been  created,  the  rights  of  the  minister  of  the 
parish  are  abridged  by  express  words.  Marriages  have  now 
been  transferred  to  the  district  churches,  and  there  are 
surplice  fees  given  to  the  ministers  of  those  churches ;  but 
no  surplice  fees  are  given  to  the  minister  of  St.  John's.  In 
this  case,  therefore,  these  fees  were  of  right  in  the  incum- 
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Exeh.  of  Pleas,  bent  of  the  parish,  whether  minister  or  rector,  before  these 
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acts  of  Parliament  passed ;  and  that  being  the  case,  and 

there  being  nothing  in  the  acts  of  Parliament  to  take 
them  out  of  him,  they  have  been  received  by  a  person  who 
refuses  now  to  account  for  them.  It  would  be  a  very  dif- 
ferent question  if  this  were  an  action  for  a  surplice  fee 
against  the  party;  undoubtedly  the  plaintiff  must  shew 
what  is  his  right  against  that  party,  so  as  to  enable  him 
to  demand  the  fee;  but  here  they  have  been  received, 
and  not  as  of  right,  but  to  be  accounted  for  to  the 
rector. 

BoLFE,  B. — ^Although,  inthe  first  part  of  this  argument, 
I  certainly  entertained  some  doubt,  I  have  now  arrived  at 
the  same  conclusion  as  the  rest  of  the  Court.  Before  the 
Stat,  of  the  51  Geo.  3,  the  incumbent  for  the  time  being, 
by  himself  and  his  curates,  performed  the  duty  on  all  bu- 
rials which  took  place  in  the  parish,  and  received  the  snr- 
plice  fees  for  each  of  such  burials.  I  think  this  amounts  in 
effect  to  what  is  contended  for,  that  this  had  been  a  cus- 
tomary fee,  payable  under  the  name  of  a  surplice  fee,  to  the 
incumbent  for  the  time  being  of  the  parish,  by  himself  or 
his  deputy  performing  the  duty  of  burial.  Then  the  qu^ 
tion  is,  whether,  in  consequence  of  what  was  enacted  in  that 
act,  and  since  its  passing,  it  could  be  said  that  it  was  the 
duty  of  the  incumbent  himself  to  perform  the  duty  in 
respect  of  which  that  fee  was  payable.  Now  though  I  had 
at  first  a  doubt  upon  the  subject,  on  looking  more  into  it,  I 
do  not  think  that  that  doubt  was  well  founded. 

The  41st  section  of  the  stat.  51  Geo.  3,  contains  several 
provisions :  First,  "  that  when  the  burial-ground  is  com- 
plete, the  Duke  of  Portland,  or  the  person  or  persons  for 
the  time  being  so  entitled  as  lay  rector,  shall  from  time 
to  time  nominate  and  appoint  a  minister  of  tbe  Church 
of  England,  to  officiate  for  life,  or  during  pleasure,  in 
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burying  the  dead  in  the  said  intended  cemetery  or  burial-  JBxcA.  0/  Pleat, 


ground,  and  the  vaults  underneath  the  same/'  Now  I 
had  conceived  (not  attending  strictly  to  what  appears  in 
the  special  case)  that  Mr.  Wharton  had  been  appointed 
imder  that  provision,  and  I  must  guard  myself  from  sup- 
posing at  all  to  imply  what  would  be  my  opinion  in  that 
case.  I  do  not  wish  it  to  be  understood  as  my  opinion, 
that  if  the  Crown,  in  exercising  this  power,  had  appointed 
a  person  for  life  to  be  a  burying  minister,  under  the  pro- 
vision of  that  section,  it  is  at  all  clear  then  that  he  would  not, 
in  spite  of  the  .saving  clause  in  this  act,  have  been  enti- 
tled to  the  surplice  fees,  and  not  the  rector.  It  appears 
from  Gibson's  Codex,  that  the  person  entitled  to  surplice 
burial  fees  is  not  the  rector  of  the  parish,  quh  rector,  but 
the  minister,  whom  I  take  to  be  the  minister  performing 
this  duty  of  burials:  and  though  there  be  a  saving  of 
rights  to  the  minister  of  this  parish,  that  would  be  a 
saving  of  his  rights  in  the  form  in  which  they  existed  pre- 
viously by  law.  But  until  there  is  a  minister  appointed 
for  burying,  it  appears  to  me  that  the  rector  does  make 
out  that  he,  by  himself  or  his  deputies,  performs  the  duty 
of  burying;  for  until  some  power  is  given  to  some  other 
person  to  bury  in  the  cemetery  of  the  parish,  it  is  the  right 
of  the  rector.  Until  something  appears  as  to  the  mode  in 
which  Mr.  Wharton  exercises  that  right,  I  think  we  must 
take  it  that  it  is  by  the  license  and  permission  of  the 
plaintiff;  and  that  consequently  the  plaintiff  is  entitled  to 
this  fee,  which  he  has  been  immemorially  accustomed  to 
receive.  It  is  quite  clear  that  Mr.  Wharton  was  not  ap- 
pointed as  burying  minister  under  the  41st  section :  he 
was  appointed  under  the  subsequent  part  of  the  clause,  to 
the  chapel,  and  the  license  he  obtains  from  the  bishop  is 
for  reading  the  Book  of  Common  Prayer.  True,  it  goes 
on  afterwards — "  and  for  performing  other  ecclesiastical 
duties  '/^  but  that  was  void,  if  it  was  meant  thereby  that  he 
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Eich.  of  Pteatt  should  perform  any  other  ecclesiastical  duties  than  that 
^^^'   .     branch  of  the  section  authorized  him  to  perform. 

On  these  grounds^  then,  that  the  plaintiff  does  appear  to 
me,  either  by  himself  or  his  curates,  to  have  performed  the 
duty  in  respect  of  which  there  has  been  immemorially  a 
surplice  fee  payable  to  him  and  his  predecessors^  I  Hunk 
he  is  entitled  to  our  judgment. 

Judgment  for  the  plaintiff. 


Green  v.  James. 

Declaration  in  i^  OVEN  ANT. — ^Thc  declaration  stated,  that,  by  inden- 
SrBumW^ng^"  ture  dated  5th  May,  1812,  made  between  the  plaintiff, 
lessor  in  a  lease  qj^q  John   Oxley,  since  deceased,  and  one  John  Feraid, 

for  yearSy 

granted  by  A.,  also  sincc  deceased,  of  the  one  part,  and  the  defend- 
the  defendant,  ^^^  of  t^c  Other  part,  [profcrt],  the  plaintiff,  Oxley,  and 
on  a  covenant     Perard  demised  to  the  defendant  a  certain  messuage  or 

to  repair  and  ^  ^ 

leave  in  repair,  dwelliug-house  and  premises,  particularly  mentioned  and 

breaches  in  not  described  iu  the  said  indenture,  situate  in  the  county  of 

in^ni?i(£viSg  Middlesex,  to  hold  the  same,  with  the  appurtenances,  unto 

inrepiuratthe  ^^e  defendant,  his  executors,  &c.,  from  the  25th  day  of 

end  of  the  term.  '  '  '         ,  ^ 

Plea,  that  A.,  March  then  last  past,  for  the  term  of  eighteen  years  and  a 
the  time  of  quarter,  wanting  ten  days,  at  a  certain  rent  payable  by  the 
mU^^untUA^e*"  defendant,  as  therein  mentioned :  And  the  defendant,  by  the 
death  of  B.,        gaid  indenture,  did  for  himself,  his  executors,  &c.,  covenant 

and  A.  and  C. 

afterwards,  had  and  agree  (amongst  other  things)  to  and  with  the  plaintiff 

fo'ngw^term^of*  Oxlev,  and  Ferard,  their  executors,  &c.  &c.  [setting  forth  a 

orthe^iease**"*  general  covenant  to  repair  and  leave  in  repair].     The  de- 

and  that  after  claratiou  then  averred  the  death  of  Oxley  on  the  27th  of 

B.'s  death,  and 

before  any         December,  1816,  and  of  Ferard  on  the  9th  of  January, 

breach  of  cove- 
nant, A.  and  C. 

assigned  such  reversion  to  D.,  and  thenceforward  ceased  to  have  any  reversion  or  interest  in  the 
demised  premises.  Replication,  that  A.,  B.,  and  C.  were  not  until  the  death  of  B.,  nor  were  A. 
and  C.  afterwards,  possessed  uf  the  said  reversion  in  the  demised  premises,  in  manner  and  form 
as  alleged  in  the  plea  i^Held  bad,  on  demurrer,  as  being  a  departure  from  the  declaration. 
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1834;  and  assigned  breaches  of  the  covenant  by  the  de-  E»ek,  rf  Pieas, 
fendant^  in  not  repairing,  and  in  leaving  the  premises  out 
of  repair,  &c. 

Third  plea,  that  firom  the  time  of  making  the  said  sup- 
posed demise  in  the  declaration  mentioned,  and  until  the 
death  of  the  said  John  Ozley,  the  said  John  Oxley,  the  plain- 
tiff, and  the  said  John  Ferard,  were  lawfully  possessedof  a 
certain  reversion  of  and  in  the  said  demised  premises,  after 
the  determination  of  the  said  supposed  lease  in  the  declar- 
ation mentioned,  to  wit,  a  reversion  for  the  residue  and 
remainder  of  a  certain  term  of  thirty-four  years  and  three 
quarters  of  a  year,  commencing  from  the  29th  day  of 
September,  1795,  and  the  plaintiff  and  the  said  John 
Ferard,  from  the  death  of  the  said  John  Oxley  until  the 
assignment  hereinafter  mentioned,  were  lawfully  possessed 
of  the  said  reversion;  and  being  so  possessed  of  the  said 
reversion,  heretofore,  and  before  any  of  the  said  supposed 
breaches  of  covenant  in  the  declaration  mentioned,  and 
during  the  said  term  by  the  said  supposed  indenture 
granted,  and  before  the  commencement  of  this  suit,  to 
wit,  on  the  1st  of  January,  1820,  the  said  John  Ferard 
and  the  plaintiff  did,  by  a  certain  assignment  duly  made, 
assign,  transfer,  and  set  over  unto  one  T.  S.  Benson,  his 
executors,  Sec.,  the  said  reversion  of  and  in  the  said  de- 
mised premises :  By  virtue  of  which  said  assignment  the 
said  T.  S.  Benson  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  became  and  was  possessed  of  the  said  reversion 
of  and  in  the  said  demised  premises,  and  the  said  John 
Ferard  and  the  plaintiff  fix)m  thenceforward  ceased  to 
have  any  reversion  or  interest  of  and  in  the  said  demised 
premises.  — Verification. 

Replication,  that  the  said  John  Oxley  and  the  plaintiff  and 
the  said  John  Ferard  were  not,  from  the  time  of  the  making 
of  the  said  demise  in  the  declaration  mentioned,  and  until 
the  death  of  the  said  John  Oxley,  nOr  at  any  time,  possessed 
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Rxeh.  of  Pkast  of  the  said  reversion  of  or  in  the  said  demised  premises; 
'   -     in  manner  and  form  as  in  the  said  third  plea  alleged:  con- 

Green        eluding  to  the  countrj. 

James.  Special  demurrer,  assigning  for  causes,  that  the  replica- 

tion is  double,  and  attempts  to  raise  two  distinct  issues: 
that  it  attempts  to  put  in  issue  what  is  a  contusion  of  law: 
that  it  departs  firom,  and  is  inconsistent  with,  the  declar- 
ation, which  alleges  a  demise  to  the  defendant  by  Oiler, 
Ferard,  and  the  plaintiff,  of  the  premises  in  question  3  that 
it  attempts  to  put  in  issue  either  an  inference  of  law,  or  an 
immaterial  issue  of  fact,  in  traversing  that  the  said  Ferard 
and  the  plaintiff  were  possessed  of  the  reversion  after  the 
death  of  Oxley;  because,  if  the  reversion  were  in  Ferard, 
Oxley,  and  the  plaintiff,  on  the  making  of  the  demise,  it  is 
for  the  plaintiff  to  shew  how  it  passed  away,  so  as  not  to 
vest  in  Ferard  and  the  plaintiff,  after  the  death  of  Oxley; 
and  this  not  being  shewn,  the  legal  inference  is  that  it  sur- 
vived to  them;  and  if  the  reversion  was  not  in  Oxley, 
Ferard,  and  the  plaintiff,  on  the  making  of  the  demise,  then 
it  is  sufiBcient  to  take  the  traverse  on  that  allegation. 
That  it  passes  over  and  admits  the  only  traversable  allega- 
tion of  the  plea,  viz.  that  the  plaintiff  and  Ferard,  alter 
the  death  of  Oxley  and  before  any  of  the  alleged  breaches 
of  covenant,  assigned  the  reversion  to  another,  and  thence- 
forth ceased  to  be  interested  in  law. — Joinder  in  demurrer. 
The  defendant  stated  also,  in  the  margin  of  the  de- 
murrer, the  following  additional  points :— That  the  plaintiff 
is  estopped  from  denying  that  the  reversion  incident  to  the 
demise  was  in  Oxley,  Ferard,  and  the  plaintiff,  immediately 
at  and  upon  the  making  of  the  demise :  and  that  the  ex- 
istence of  such  reversion  in  Oxley,  Ferard,  and  the  plain- 
tiff, is  an  inference  of  law  fix)m  the  demise  itself. 

Cresswell,  in  support  of  the  demurrer.     The  replication 
is  bad  for  the  reasons  assigned.      [Lord  Abiriffer,  C.  B.— 
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Surely  it  is  a  departure  from  the  declaration ;  the  parties  Exeh.  of  Pkoi^ 
had  the  reversion  until  it  is  shewn  how  they  parted  with  '  ^ 

it;   or  how  can  they  support  the  demise?] — ^The  Court       Orbeh 
then  called  upon  Jambs. 

jB.  V,  JVittiams,  for  the  plaintiflF. — ^The  real  question  is, 
whether  the  action  shoidd  be  brought  in  the  name  of  the 
present  plaintiff,  or  of  Benson  the  assignee.  Suppose  the 
three  lessors  were  partners^  and  had  an  equitable  interest 
in  the  term  of  34^  years,  out  of  which  they  carved  the  lease 
in  question ;  and  afterwards,  still  having  only  an  equitable 
estate^  they  assigned  to  Benson: — if  the  action  were  brought 
in  his  name,  it  would  be  necessary  to  state  in  the  declar- 
ation that  the  original  lessors  were  possessed  of  the  term, 
that  they  made  the  lease  to  the  defendant,  and  afterwards 
assigned  the  term :  then  the  defendant  would  have  pleaded 
that  the  three  had  no  title  to  make  the  demise :  and  he 
would  not  be  precluded,  as  against  the  assignee,  from  so 
pleading.  Where  assignors  have  only  an  equitable  in- 
terest, the  covenants  are  only  in  gross.  In  Carvick  v. 
Blagrave  {a),  (where  all  the  cases  on  this  subject  are  col- 
lected), it  was  decided  that  in  covenant  by  assignee  of 
lessor  against  lessee  for  rent  arrear,  an  allegation  that  the 
lessor  was  possessed  for  the  remainder  of  a  certain  term 
of  years,  is  material  and  traversable.  Dallas,  C.  J.,  says, 
"  the  lessee  is  under  no  engagement  to  any  one  who  is  not 
the  legal  assignee.'^  That  case  clearly  establishes,  that  as 
against  the  assignee  of  the  lessor,  it  is  competent  to  the 
lessee  to  deny  the  allegation  of  the  estate  of  the  original 
lessor ;  because  the  plaintiff  must  shew  it  to  have  been 
an  assignable  estate.  In  Whitton  v.  Peacock  {b),  a  lessor^ 
having  then  only  an  equitable  estate  in  a  field,  demised  a 
portion  of  it  for  ninety-nine  years  :  afterwards,  having  ac- 

(a)  1  Brod.  &  B.  531.  {b)  2  Bing.  N.  C.  411 ;  2  Scott,  630« 
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Bxeh.  of  Pieoi,  quired  the  l^al  estate,  he  demised  the  residue  to  the  leasee 
1840  V  ' 

'  -     for  the  same  term,  by  an  indenture  which  recited  the 

Green  former  lease,  and  stipulated  for  its  continuing  inforcei  but 
James.  provided  that  no  additional  rent  should  be  paid:  it  was  held, 
that  the  assignee  of  the  reversion  could  not  sue  the  assig- 
nee of  the  lessee  on  the  covenants  in  the  first  lease,  on  the 
ground  that,  the  lessor  of  that  lease  having  only  an  equit- 
able title,  the  covenants  were  covenants  in  gross,  which 
did  not  run  with  the  land,  or  convey  any  right  of  action 
to  the  assignee  of  the  reversion.  [Lord  Abinger,  C.  B.— 
Can  we  take  notice  in  a  Court  of  law  of  the  fact  that  the 
interest  of  the  lessor  was  equitable?  The  lease  purports 
to  be  granted  by  a  lessor  having  the  legal  estate.  Alder- 
mm,  B. — ^The  declaration  states,  in  substance,  that  the 
parties  had  a  reversion,  for  it  states  that  they  made  a 
lease.  How  is  the  Court  to  know  that  they  had  no  legs! 
estate?  Surely  the  plaintiff  is  estopped  firom  disclaiming 
the  legal  estate,  if  the  defendant  is  firom  denying  it?] 
Suppose  such  a  lease,  and  that  the  lessor  dies,  and  then 
the  question  arises  whether  the  heir  or  the  executor  shall 
enforce  the  payment  of  rent :  suppose  the  executor  brings 
the  action,  and  the  defendant  pleads  a  seisin  in  fee  in  the 
testator;  could  not  that  plea  be  traversed?  [Lord  Ahm- 
ger,  C.  B. — ^Yes;  but  the  executor  must  shew,  not  merely 
that  the  testator  was  seised  in  fee,  but  that  he  had  a  tenn 
of  years.]  The  contract  raises  the  implication  that  he 
had  some  title,  and  it  would  be  enough  to  shew  that  it 
was  not  a  seisin  in  fee.  [Lord  Abinger,  C.  B. — ^No;  such 
a  title  must  be  shewn  as  would  have  passed  to  the  execa- 
tor.  There  is  no  presumption  in  favour  of  an  executor 
more  than  of  an  heir;  each  must  shew  his  title.]  Carvick 
V.  Blagrave  shews  that  the  lessee  is  not  estopped  from 
saying  that  the  original  lessor  had  no  assignable  estate; 
therefore  neither  is  the  lessor.  So,  a  covenant  with  a 
mortgagor  who  has  assigned  his  whole  estate  is  in  gross 
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only,  and  does  not  run  with  the  land :    Webb  y.  Rit^  Etek.  of  Pkas, 

1R40 

sell  {a).  The  replication  is  therefore  good,  since  it  shews 
that  the  surviving  lessor,  and  not  the  assignee,  is  entitled 
to  sue  upon  the  covenant. 

Cresswell,  contra. — The  plaintiff  relies  on  the  doctrine  of 
estoppel  as  against  the  defendant;  but  it  would  be  strange 
if  the  lessor  were  not  equally  estopped.  The  contract 
between  the  parties  is  for  a  legal  estate.  [Lord  Abbiffer, 
C.  B. — Could  the  plaintiff  have  declared,  that  not  being 
entitled  at  law,  he  nevertheless  demised  to  the  defendant, 
and  the  defendant  covenanted?]  No — ^that  would  be  re- 
pugnant :  he  could  not  say  that  he  had  no  estate,  and  yet 
that  he  demised  an  estate.  Here,  however,  the  demise  is 
pleaded  as  an  ordinary  lease,  and  on  the  face  of  it  is  not 
an  assignment.  It  professes  to  be  a  demise  of  a  legal 
estate  for  so  many  years,  and  each  party  is  estopped 
from  disputing  that.  Being  a  demise,  it  imports  a  re- 
version in  the  plaintiff:  the  replication  of  no  reversion 
is  therefore  a  departure.  Carvick  v.  Blagrave  only  shews 
that  the  tenant  is  not  estopped  from  disputing  that  the 
plaintiff  is  not  assignee ;  and  JVhitton  v.  Peacock,  that  the 
assignee  of  the  legal  estate  cannot  sue  on  a  lease  granted 
by  the  owner  of  the  equitable  estate  only. 

Lord  Abinoer,  C.  B. — I  will  not  say  that  a  declaration 
might  not  be  framed  on  such  a  lease,  as  an  assignment, 
which  would  support  the  action  as  on  a  personal  covenant; 
nor  will  I  say  what  might  be  the  effect  of  shewing  the 
covenant  to  be  personal,  by  other  facts,  as  by  proof  that 
the  lessor  had  an  equitable  title  only:  but  there  is  nothing 
of  the  kind  here;  the  declaration  is  upon  an  ordinary 
lease,  with  acts  to  be  done  by  the  lessee  at  the  expiration 
or  sooner  determination  of  it.   The  plea  sets  up  an  assign- 

(a)  3  T.  R.  393. 
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s^eh,  of  PUat,  ment  of  the  reversion  expectant  on  that  lease.     Then  the 

'  ^    replication^  which  alleges  that  the  plaintiff  and  the  other 

Green       demising  parties  had  no  such  reversion^  is  a  departure 

James.       from  the  declaration.     It  does  not  follow  that  because  the 

assignee  cannot  sue^  the  assignor  can. 

Alderson,  B.— I  am  of  the  same  opinion.  The  declar- 
ation imports  a  giving  up  to  the  lessors  at  the  end  of  the 
term;  which  implies  a  reversion.  Mr.  Williams  argues 
that  we  are  to  infer  that  this  was  a  mere  equitable  estate. 
There  is  nothing  from  which  we  can  infer  that;  and  if 
there  were^  still  the  estoppel  must  be  mutual. 

GuRNEY^  B.,  and  Rolfe^  B.^  concurred. 

Judgment  for  the  defendant. 


Newuall  v.  Holt. 

Debt  for  goodi  XJeBT  for  lead  sold  and  delivered^  and  on  an  account 

tcred  andVn  Stated.     The  particulars  claimed  the  sum  of  9/.  17*.  6^. 

an  Rccount^^  The  defendant  pleaded  as  to  all  the  sum  demanded,  except 

particttUri  two  sumsof  1/.  0*.  6d.  and  8/.  17*.,  nunquam  indebitatus; 

claimed  9/.  17<.  ,  /.-..rx^.  ^i.i 

6d.  The  defen-  as  to  the  sum  of  1/.  0*.  od.,  payment  of  that  sum  into 
MtoSrexctpt  Court;  and  as  to  8/.  17*.,  a  set-off.  The  plaintiff  took 
out  of  Court  the  money  paid  in  under  the  second  plea^ 
and  joined  issue  on  the  other  pleas.  At  the  trial  be- 
tu"rMto*u"'  fore  the  under-sheriff  of  Cheshire,  the  plaintiff  (without 
ment'inuT^*  objection)  began,  and  having  proved  the  delivery  of  a 
Court;  and  as    quantity  of  lead  to  the  defendant,  called  a  witness  (the 

off.  Issue  on  the 

first  and  third  pleas ;  the  plaintiff  took  out  of  Court  the  money  paid  in  under  the  second.  SembU, 

that  upon  this  record  the  plaintiff  had  nothing  to  prove,  and  that  the  only  issue  was  on  the  defendant. 

In  an  action  for  goods  sold  and  delivered,  and  oh  an  account  stated,  a  parol  admissioo  of  tbf 
debt  by  the  defendant  is  evidence  under  the  account  stated,  though  it  appears  that  there  was  a 
written  agreement  relating  to  the  goods. 

And  (per  PofAv,  B.)  the  defendant's  own  admission  is  always  evidence  against  him,  though 
it  refers  to  the  matter  of  a  written  agreement. 


two  sums  of 
1/.  Of.  6d.  and 
8/.  I7s.,  nun- 
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plaintiff's  attorney)  to  prove  a  conversation  between  him  Exch,  of  Pleat, 
and  the  defendant^  in  which  the  defendant  had  admit- 
ted that  he  owed  the  plaintiff  9/.  17*.  6rf.  for  lead.  The 
witness^  however^  admitted  on  cross-examination,  that 
there  was  an  agreement  in  writing  between  the  parties 
relating  to  the  lead.  It  was  thereupon  objected  for  the 
defendant,  that  this  agreement  ought  to  be  produced,  and 
that  in  default  thereof  the  plaintiff  must  be  nonsuited. 
The  under-sheriff  refused  to  nonsuit,  and  the  jury  having 
found  a  verdict  for  the  plaintiff  for  1/.  17*.  6rf.,  he  re- 
served leave  to  the  defendant  to  move  to  enter  a  nonsuit. 
A  rule  nisi  having  been  obtained  accordingly, 

Crompion  shewed  cause. — The  sheriff  could  not  nonsuit 
in  this  case,  the  issue  being  on  the  defendant.  [Parke, 
B. — The  defendant  has  admitted  on  the  record  that  8/.  17*. 
remains  due,  which  he  claims  to  overtop  by  his  set-off.] 
The  amount  is  made  material  by  its  being  separated  from 
the  rest  of  the  demand  by  the  plea;  and  there  is  here  no 
general  issue  with  which  to  distribute  the  plea  of  set-off,  as 
in  Cousins  v.  Paddon  (a).  The  whole  issue,  therefore,  was 
on  the  defendant :  the  plaintiff  had  nothing  to  prove,  and 
it  was  therefore  immaterial  that  there  appeared  to  be  a 
written  agreement. 

Busby,  contra. — There  was  an  issue  joined  on  the  plea 
of  nunquam  indebitatus:  the  plaintiff,  therefore,  had 
something  to  prove,  and  was  bound  to  begin;  and  the  fact 
that  there  was  an  agreement  in  writing  (with  which  the 
parol  admission  was  consistent)  appearing  upon  his  own 
case,  that  was  an  objection  for  which  he  ought  to  have 
been  nonsuited. 

Lord  Abinger,  C.  B. — The  rule  must  be  discharged. 
(a)  2  C,  M.,  &  R.  647. 
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Bxe*.  tf  Pleas,  An  account  stated  maj  be  proved  hj  a  parol  adxnissioiiy 


1840. 

Nbwhall 

V, 

Holt. 


although  the  account  itself  might  consist  of  many  writ- 
ings. 

Pabke^  B. — ^There  is  an  account  stated,  to  which  the 
admission  applies.  The  imder-sheriff  clearlj  could  not 
nonsuit,  because  the  defendant  admits  on  the  reooid  that 
he  owes  the  plaintiff  9/.  17s.  6d.  But  I  apprehend  also, 
that  if  a  party  states  a  sum  to  be  due  from  him,  although 
the  debt  arise  out  of  a  written  agreement,  it  is  evidence 
against  him.  What  a  defendant  says  is  always  evidence 
against  him,  although  it  may  have  arisen  out  of  a  written 
agreement  (i). 

OuBNET,  B.,  and  Bolfe,  B.,  concurred. 

Bule  discharged. 

(A)  See  the  next  case. 


Slatterie  v.  Poolet  (a). 
A  parol  admii-  CoVENANT.— The  declaration  stated,  that  the  plaintiff 

slon  by  a  party    ,.  ^        i  •    .  ..-ii* 

to  a  suit  it  having  entered  mto  a  certain  deed  of  composition  with  cer- 
abTe7ne'^dence  ^^^'^  ^^  ^®  creditors,  in  which  reference  was  made  to  a 
agMnsthim, ai-  certain  schedule  annexed  thereto,  containing  a  list   and 

thouSfintre-  ° 

late  to  the  eon-  statement  of  the  debts  then  due  and  owing  to  and  firom 
or  other  written  the  plaintiff,  the  defendant,  in  consideration  of  the  as- 
ande^Tn thouRh  s^g^^©^*  ^^  ^  Certain  equitable  interest  which  the  plaintiff 
its  contents  be    then  had  in  certain  premises,  by  indenture  dated  fifcc.,  co- 

directly  in  issue  i      »  ^      %         t   -      'm  -i  •*.<■•  .  «^ 

in  the  cause,      venantcd  With  the  plaintiff  to  mdemnify  him  against  au 
debts  or  demands  due  from  the  plaintiff  to  such  of  his  cre- 

(a)  This  caae  was  decided  in      inserted  here  as  reUting  to  the 
Michaelmas  Term,   1840,   but  is      same  subject  as  the  last  case. 
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ditors  as  had  not  executed  the  said  deed  of  composition :   Exch,  of  PUat. 

1840 
and  alleged  as  a  breach,  that  the  defendant  allowed  and 

permitted  one  James  Thomas,  a  creditor  whose  debt  was 
entered  in  the  said  schedule,  but  who  had  not  executed 
the  said  deed  of  composition,  to  bring  an  action  and  reco« 
▼er  against  the  plaintiff  the  amount  of  his  said  debt,  toge- 
ther with  his  costs,  &c. 

Pleas — ^first,  non  est  factum;  secondly,  that  the  de- 
fendant was  induced  to  enter  into  the  said  covenant 
and  agreement  by  the  fraud,  covin,  and  misrepresenta- 
tion of  the  plaintiff;  and  thirdly,  that  the  said  debt 
of  the  said  James  Thomas,  for  which  the  said  action 
was  brought  against  the  plaintiff,  as  in  the  declaration 
mentioned,  was  not  included  in  the  said  schedule  annexed 
to  the  said  deed  of  composition ;  on  which  issues  were 
joined. 

At  the  trial  before  Gumey,  B.,  at  the  Middlesex  Sittings 
in  Trinity  Term,  the  composition  deed  and  schedule  were 
produced  in  evidence  for  the  plaintiff,  but  the  latter  not 
being  duly  stamped,  was  rejected:  whereupon,  for  the 
purpose  of  proving  the  third  issue,  the  plaintiff's  counsel 
tendered  in  evidence  a  verbal  admission  by  the  defend  nt, 
that  the  debt  mentioned  in  the  declaration  was  the  same 
with  one  entered  in  the  schedule.  This  evidence  was  ob- 
jected to,  on  the  ground  that  the  contents  of  a  written  in- 
strument, which  was  itself  inadmissible  for  want  of  a  pro- 
per stamp,  could  not  be  proved  by  parol  evidence  of  any 
kind:  and  the  learned  Judge  being  of  that  opinion,  the 
plaintiff  was  nonstdted. 

Erie  having  obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  that  the  evidence  was  improperly  rejected  (citing 
Eark  v.  Picken  (a) ), 

Sir  F,  Pollock  and  fVdrren  shewed  cause  in  Michaelmas 

(a)  5  C.  &  P.  542. 


1840. 
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Bjeh.  p/  Pfeat,  Term. — ^This  evidence  was  not  receivable.  To  admit  a 
parol  statement  of  the  matter  inserted  in  the  schedule  in 
this  case,  would  be  in  direct  violation  of  a  settled  principle 
of  the  law  of  evidence,  viz.  that  the  contents  of  a  written 
instrument  cannot  be  proved  otherwise  than  by  the  in- 
strument itself,  unless  satisfactory  grounds  be  shewn  for 
its  non-production,  in  which  case  secondary  evidence  of  its 
contents  is  receivable.  The  cases  on  this  subject  are  col- 
lected in  1  Phill.  Evid.  364,  (8th  edit.).  It  is  established  bv 
several  authorities  (a),  that  the  execution  of  a  deed  cannot 
be  proved  by  the  admission  of  a  party  to  it.  Here  it  was 
proposed  to  prove  the  very  matter  in  issue,  viz.  the  con- 
tents of  the  schedule,  and  that  it  included  the  debt  in  ques- 
tion, merely  by  the  verbal  admission  of  the  defendant. 
Bloxam  v.  Ehee  {b)  is  a  distinct  authority  against  the  re^ 
ceptiou  of  such  evidence.  That  was  an  action  by  assignees 
of  a  bankrupt  for  the  infringement  of  a  patent  granted  to 
the  bankrupt;  and  the  defendant's  counsel  having  proposed 
to  ask  an  adverse  witness  whether  he  had  not  heard  the 
bankrupt  say,  that  by  a  deed  between  him  and  one  D.  an 
interest  in  the  patent  belonged  to  D.,  Lord  Tenterden  in- 
terposed, saying  emphatically — "  I  am  clearly  of  opinion 
that  no  question  can  be  asked  as  to  what  the  bankrupt  has 
said  as  to  the  contents  of  a  written  instrument,  without 
the  production  of  the  instrument,  or  an  account  of  its 
non-production ;  and  I  give  my  opinion  distinctly,  in  order 
that  it  may  be  renewed  by  a  bill  of  exceptions,  or  in  any 
other  mode  the  counsel  for  the  defendant  may  think  pro- 
per.''  That  ruling  does  not  appear  to  have  been  ques- 
tioned, and  no  case  appears  to  have  been  decided  the  other 
way,  until  that  of  Earle  v.  Picken,  where  Park,  J.,  cer- 
tainly laid  it  down  as  a  general  rule  of  law,  that  "  what  a 


(a)  Abbot  V.  Plumbey  1  Doug.      v.  Dunning^  4  East,  53. 
216;  Johnton  v.  Maton,  1  Esp.  89;  (6)  Ry.  &  M.  187;  1  C.  &  P. 

Cunliffe  v.  Seflon,  2  East,  87 ;  Call      588. 
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party  says  is  evidence  against  himself,  as  an  admission,  *?«*•  ^f  P^^^» 
whether  it  relate  to  the  contents  of  a  written  paper,  or  to  >  ^  *  ^ 
anything  else/'  There,  however,  the  admission  did  not  Si-ATTEaiB 
necessarily  involve  the  contents  of  a  written  instrument, 
but  only  imported  that  the  party  to  whom  it  referred  had 
in  some  form  or  other  made  an  agreement  with  the  defend- 
ant for  the  purchase  of  an  estate.  [Parke,  B. — Other  sub- 
sequent cases  to  the  same  e£Pect  are  referred  to  in  PhiUipps 
on  Evidence,  Vol.  I.,  p.  364,  and  a  reason  is  given  for  the 
admissibility  of  the  evidence.  In  one  sense,  no  doubt,  the 
best  evidence  is  the  production  of  the  instrument  itself; 
but  the  question  is,  whether  the  admission  by  the  party 
himself  of  its  contents  is  not  receivable,  as  affording  a  pre- 
sumption of  truth,  whereas  parol  evidence  of  its  contents 
aliimde,  without  its  non-production  being  first  accounted 
for,  leads  to  a  contrary  presumption.]  The  admission  of 
such  evidence  is  of  dangerous  precedent,  since  thereby  as 
well  the  rule  which  enjoins  the  calling  of  the  subscribing 
witness,  as  also  the  reading  of  the  instrument  itself,  is  dis- 
pensed with.  Of  the  cases  cited  in  the  place  just  referred 
to,  Sewell  V.  Stvbbs[a)  was  anterior  to  Bloxam  v.  Elsee,  and 
probably  gave  occasion  to  Lord  Tenterden's  emphatic  ex- 
pression of  his  opinion  to  the  contrary.  Doe  d.  Waithman 
y. Miles  (A),  and  Doe  d.  Lowden  v.  Watson  (c),  also  occurred 
before  Bloxam  v.  Elsee,  In  Newman  v.  Stretch  (d),  the  de- 
clarations of  a  bankrupt  on  his*^retum,  that  he  had  ab- 
sented himself  to  avoid  a  writ  against  him,  were  held  suf- 
ficient evidence  of  an  act  of  bankruptcy,  without  any 
other  proof  of  the  existence  of  the  writ,  or  of  the  debt  ou 
which  it  was  foimded.  But  there  the  evidence  was  not 
necessarily  used  to  prove  the  contents  of  the  writ.  The 
bankrupt  might  go  away  to  avoid  writs,  though  none  were 
actually  issued  against  him.     But  such  evidence  has  in  no 

(fl)  1  C.  &  P.  73.  (c)  2  Stark.  N.  P.  230, 

(6)  4  Camp.  475;  1  Stark.  N.  P.  {d)  Moo.  &  M.  338, 

181. 

VOL.  VI.  Y  Y  M.  W. 
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j|«eA.  rf  Pi9Ut  case  been  admitted,  where  the  contents  of  the  deed  or 
1840 

written  instrument  were  directly  in  igsue.      This  is  no 

doubt  a  point  of  great  importance^  and  it  is  desirable  tbt 

it  should  be  settled  by  a  distinct  decision  of  the  Court 

On  a  subsequent^day^  Erie  and  Bu$by  appeared  to  sup- 
port the  rule,  but 

Pabkb,  B.,  said :— The  Court  do  not  think  it  necessaiy 
to  trouble  Mr.  Erie  in  support  of  the  rule  in  this  esse;  is 
we  who  heard  the  argument  (my  Brother  Alderman,  who  is 
absent,  as  well  as  ourselves)  entertain  no  doubt  that  the 
defendant's  own  declarations  were  admissible  in  evidence 
to  prove  the  identity  of  the  debt  sued  for,  with  that  men- 
tioned in  the  schedule,  although  such  admissions  involTed 
the  contents  of  a  written  instrument  not  produced;  snd 
I  believe  my  Lord  Abinger,  who  was  not  present  at  the 
argument,  entirely  concurs. 

The  authority  of  Lord  Tenierden  at  Nisi  Prius,  in  the 
case  of  Blosam  v.  Ebee,  is  no  doubt  to  the  contrary :  bat 
since  that  case  as  well  as  before,  there  have  been  man? 
reported  decisions,  that  whatever  a  party  says,  or  his  acts 
amounting  to  admissions,  are  evidence  against  himself, 
though  such  admissions  may  involve  what  must  neces- 
sarily be  contained  in  some  deed  or  writing;  for  in- 
stance, a  statement  by  a  party,  or  one  under  whom  he 
claims,  that  an  estate  had  been  conveyed  to,  or  finom 
such  person,  or  that  such  person  filled  the  character 
of  assignee,  which  could  only  be  by  deed,  or  the  like  (see 
Dickinson  v.  Coward  (a)).  Many  of  these  cases  are  col- 
lected in  the  1st  vol.  of  Messrs.  Phillipps  &  Amos^  p. 
364:  and  any  one  experienced  in  the  conduct  of  causes 
at  Nisi  Prius,  must  know  how  constant  the  practice  is. 
Lideed,  if  such  evidence  were  inadmissible,  the  difficulties 

(a)  1  B.  &  Aid.  679. 
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tlirown  in  the  way  of  almost  every  trial  would  be  nearly  Exeh,  of  pieas, 
insuperable. 

Tbe  reason  why  such  parol  statements  are  admissible^ 
vrithout  notice  to  produce^  or  accounting  for  the  absence  of 
the  written  instrument,  is,  that  they  are  not  open  to  the 
same  objection  which  belongs  to  parol  evidence  from  other 
sources,  where  the  written  evidence  might  have  been  pro- 
duced j  for  such  evidence  is  excluded  from  the  presump- 
tion  of  its  untruth,  arising  firom  the  very  nature  of  the 
case,  where  better  evidence  is  withheld;  whereas  what 
a  party  himself  admits  to  be  true,  may  reasonably  be 
presumed  to  be  so.  The  weight  and  value  of  such  tes- 
timony is  quite  another  question.  That  will  vary  accord- 
ing to  the  circumstances,  and  it  may  be  in  some  cases 
quite  unsatisfactory  to  a  jury.  But  it  is  enough  for  the 
present  purpose  to  say,  that  the  evidence  is  admissible. 

Lord  Abinoer,  C.  B.,  said,  he  was  not  present  at  the 
argument,  but  concurred  in  what  was  said  by  Parke,  B. ; 
and  stated  that  he  had  always  considered  it  as  clear  law, 
that  a  party^s  own  statements  were  in  all  cases  admissible 
against  himself,  whether  they  corroborate  the  contents  of 
a  written  instrument  or  not. 

Gurnet,  B.,  and  Rolfe,  B.,  concurred. 

Bule  absolute  (a). 

(fl)  See,  besides  the  authorities  Camp.  188;  Doed.Digby  y.Sieel, 

referred  to  in  ailment,   the  fol-  3  Camp.  115;  GreenwayY.£^rdu, 

lowing  cases: — Burleigh  v.  Siibbt,  4 Camp. 42;  Pasmore  y.BaSfyeld, 

5T.R.465;  Ro#d.  Wtstv  Davis^  1  Stark.  N.  P.  296;  Aldenon  v. 

7  East,  363;  Paul  v.  Meek,  2  Y.  &  Clay,  Id.  405 ;  Harvey  ▼.  Kay,  9 

J.  116;   Woodward  v.  Lambert,  3  B.  &  C.  356;  Athmore  y.  Hardy, 

£sp.  286;  SmgleUm  v.  Barrett,  2  7  C.  &  P.  501. 
C.  8t  J.  368 ;  Gibion  v.  Coggon,  2 
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Exch.  of  Pleas, 
1840. 


Raleigh  and  Others,  Assignees  of  Lawkbnce  Bostrow, 
John  Rost&ow,  and  James  Rostbow,  Bankrupts^  v.  At- 
kinson. 

Case.— The  first  count  of  the  declaration  stated,  tbt 
the  defendant,  before  and  at  the  time  of  committiDg  tbe 
grievances  hereinafter  next  mentioned,  was,  and  from 
thence  hitherto  hath  been,  and  still  is  a  trader  and  com- 
mission agent,  and  the  trade  and  business  of  a  commission 
agent  used,  exercised,  and  carried  on,  and  still  does  use, 
exercise,  and  carry  on,  to  wit,  at  Montreal,  in  Canada; 
and  thereupon  theretofore,  and  before  the  bankruptc?  oH 
the  said  L.  Rostrow,  J.  Rostrow,  and  J.  Rostrow,  to  vit, 
on  the  1st  of  May,  1835,  and  on  divers  other  days  before 
that  day  and  the  said  bankruptcy,  they  the  said  L.  B.; 
J.  R.,  &  J.  R,  caused  to  be  delivered  to  the  defendant, 
and  the  defendant  then  accepted  and  received  of  and  from 


Case.— The 
declaration,  by 
aMignees  of 
bankrupts,  ita* 
ted,  that  the 
defendant  was 
a  commission- 
agent  at  Mon- 
treal, and  that 
the  bankrupts, 
before  their 
bankruptcy, 
delivered  to 
him  certain 
goods,  which 
were  not  to  be 
sold  at  less  than 
invoice  prices; 
that  at  the  time 
of  the  bank- 
ruptcy a  large 
quantity  of 
these  goods 
remained  in  the 

defendant's  hands  unsold ;  that  the  plaintiffs,  being  assignees  of  the  bankrupts,  directed  tk« 
defendant  not  to  sell  the  goods  at  less  than  invoice  prices,  until  he  had  rendered  to  them  sn  »• 
count  of  the  goods,  and  the  plaintiffs  had  been  enabled  to  judge,  and  had  determined  and  giro 
the  defendant  notice,  whether  they  would  redeem  the  goods  without  sale  or  not.  Breach,  thu 
the  defendant,  after  the  bankruptcy,  and  afler  he  had  rendered  an  account  of  the  goods,  soldtbfls 
at  less  than  the  invoice  prices,  although  the  defendant,  after  the  rendering  of  tbe  account,  i^ 
before  the  sale,  was  required  by  the  plaintiffs,  and  they  gave  htm  notice,  to  send  the  goods  toE»i- 
land,  and  that  they  would  redeem  them  without  sale.  The  defendant  pleaded,  that  after  tbe 
bankrupts  had  caused  the  goods  to  be  delivered  to  him,  and  before  and  at  and  after  their  bsoi- 
ruptcy,  and  whilst  the  goods  remained  unsold  in  his  hands,  the  defendant,  for  advances  made  before 
the  bankruptcy,  had  a  lien  upon  the  goods;  that  the  bankrupts,  before  their  bankruptcy  and  sitct 
the  delivery  of  the  goods,  in  consideration  of  the  advances  by  the  defendant,  agreed  with  the 
defendant  that  be  should  sell  the  goods  at  the  best  market  prices,  and  realize  thereon  against  bb 
said  advances;  that  the  defendant,  relying  upon  the  authority  to  him  to  sell  and  realise  sgainit 
his  said  advances,  permitted  his  advances  to  remain  unpaid  for  a  long  time,  to  wit,  until  sod  »t 
and  after  the  bankruptcy ;  that  after  the  bankruptcy,  and  after  the  defendant  had  rendered  sn  ac- 
count of  the  goods,  and  whilst  they  were  unsold,  the  plaintiflls  did  not  tender  or  offer  to  paj  the 
defendant  his  advancesor  lien,  or  to  redeem  the  goods  before  the  defendant  should  part  with  thea, 
and  the  said  goods  soaRmaining  on  hand  were  then  deteriorating  and  depreciating  in  price. 
and  the  market  getting  worse;  wherefore  he  the  defendant,  exercising  his  best  judgment  for  tbe 
estate  of  the  bankrupts,  and  the  plaintiffs  as  assignees,  and  to  realise  his  advances,  after  be  w 
required  to  send  the  goods  to  London  to  be  redeemed,  sold  the  said  goods  at  the  best  nsrket 
prices,  according  to  the  said  authority  of  the  bankrupts  to  him  in  that  behalf,  using  his  best  judg- 
ment therein,  as  he  lawfully  might:  and  after  giving  credit  for  the  proceeds  under  such  saf4 
there  still  remained  due  to  the  defendant  a  large  sum  of  his  said  advances,  and  the  estate  of  tbe 
bankrupts,  and  the  plaintiffs,  as  assignees,  were  still  indebted  in  a  large  amount  on  account  of  tbe 
advances: — Held,  first,  that  the  breach  did  not,  by  alleging  that  the  plaintiffs  gave  the  defendiot 
notice  to  send  the  goods  to  England,  render  the  declaration  bad ;  secondly,  that  the  plea  wsi  btd, 
as  it  shewed  no  consideration  for  any  agreement  which  deprived  the  bankrupts  or  the  assigBMt 
of  their  right  to  revoke  the  authority  to  the  defendant  to  sell. 
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the  said  L.  R.^  J.  "R.,  &  J.  B.  a  large  quantity  of  goods^  Bxeh.  of  pum^ 
to  wit,  of  cotton  and  other  goods,  of  great  value,  to  wit, 
of  the  value  of  £25,000,  to  be  by  the  defendant  as  such 
commission  agent  sold  and  disposed  of  at  Montreal  afore- 
said, for  the  said  L.  B.,  J.  R.,  &  J.  R.,  for  certain  com- 
mission and  reward  to  the  defendant,  at  prices  not  less  than 
the  prices  mentioned  in  the  several  invoices  of  the  said  goods 
therewith  sent,  together  with  the  costs  and  charges  due  and 
to  become  due  in  respect  of  the  same ;  and  the  defendant 
then  accepted  and  received  the  said  goods  upon  the  terms 
and  considerations  aforesaid.  The  count  then  averred  that 
the  invoice  prices,  together  with  the  costs,  amounted  to 
23,272/.  7s.  3d.,  and  alleged,  as  a  breach,  that  the  defend- 
ant sold  the  goods  for  less  than  the  invoice  prices. 

The  second  count  stated,  that  before  and  at  the  time  of 
committing  th^  grievances  thereinafter  next  mentioned, 
the  defendant  was  and  still  is  such  trade  and  commission 
agent,  and  the  said  trade  and  business  of  a  trader  and 
commission  agent  used,  exercised,  and  carried  on  as  in 
the  first  count  mentioned ;  and  the  said  L.  R.,  J.  R.,  & 
J.  R.,  before  their  said  bankruptcy,  to  wit,  at  the  days 
and  times  in  the  first  count  mentioned,  had  caused  to 
be  delivered  to  the  defendant,  and  the  defendant  accepted 
and  received  of  and  from  the  said  L.  R.,  J.  R.,  &  J.  R., 
divers  goods,  to  wit,  goods  of  the  same  quantity,  quality, 
description,  and  value,  as  the  goods  in  the  first  count  men- 
tioned, to  be  by  him  sold  and  disposed  of  upon  the  same 
terms  and  in  the  same  manner  as  in  that  count  men- 
tioned :  That  afterwards,  and  at  the  time  of  the  bankruptcy 
of  the  said  L.  R.,  J.  R.,  &  J.  R.,  to  wit,  on  the  21st  day 
of  January,  1836,  a  large  quantity  of  the  said  goods  re- 
mained in  the  hands  of  the  defendant  unsold  and  undis- 
posed of;  and  the  plaintiffs,  so  being  assignees  as  afore- 
said, then,  to  wit,  on  the  day  and  year  last  aforesaid,  di- 
rected the  defendant  not  to  sell  the  said  goods  so  remain- 
ing in  the  hands  of  the  defendant  as  aforesaid  at  less 
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Etch,  of  PUoi,  than  inyoice  prices^  until  he  had  rendered  an  account  to 
'   ^     the  plaintiffs  of  the  goods  remaining  in  his  hands  which 


Raleigh  had  been  consigned  to  him  as  aforesaid^  and  the  said  phun- 
Atkinsoh.  tiffs  had  been  enabled  to  judge^  and  had  thereupon  de- 
termined and  given  the  defendant  notice^  whether  thej 
would  redeem  the  said  goods  without  sale  or  not:  and 
it  thereupon  became  and  was  the  duty  of  the  defendant, 
as  such  commission  agent  as  aforesaid^  not  to  sell  or  dis- 
pose of  the  said  goods  so  remainingJin  his  hands  as  afore- 
said^ at  less  than  invoice  prices^  before  such  account 
had  been  delivered  as  aforesaid^  and  before  the  defendant 
had  notice  of  the  determination  of  the  plaintiffs,  whether 
they  would  redeem  the  goods  without  sale  or  not.  And 
the  plaintiffs  aver,  that  the  invoice  prices  of  the  said 
goods  so  remaining  in  the  hands  of  the  said  defendant  at 
the  time  of  the  said  bankruptcy  as  aforesaid,  amounted  to 
a  large  sum,  to  wit,  the  sum  of  JE10,000,  whereof  the  de- 
fendant then  had  notice ;  yet  the  defendant  afterwards,  and 
after  the  said  bankruptcy  of  the  said  L.  B.,  J.  B.,  &  J.  H; 
and  after  he  had  rendered  an  account  of  the  goods  in  hand, 
to  wit,  on  the  1st  day  of  February  in  the  year  last  afore- 
said, and  on  divers  other  days  and  times  between  that  day 
and  the  conmiencement  of  this  suit,  not  regarding  his  duty 
in  that  behalf  as  aforesaid,  sold  and  disposed  of  all  the  said 
goods  so  remaining  in  his  hands  at  the  time  of  the  said 
bankruptcy  as  aforesaid,  at  far  less  than  the  invoice  prices 
thereof,  to  wit,  at  prices  £2000  less  than  the  invoice 
prices  thereof,  although  the  defendant,  after  the  render- 
ing of  the  said  account,  and  before  the  sale  thereof,  and 
within  a  reasonable  time  after  the  rendering  of  the  said 
account,  to  wit,  on  the  1st  day  of  February,  1836,  as  afo^^ 
said,  was  required  by  the  plaintiffs,  and  the  plaintiffs 
then  gave  notice  to  the  defendant,  to  send  the  said  goods 
to  England,  and  that  the  said  plaintiffs  would  redeem  them 
without  sale:   contrary  to  his  duty  as  such  commission 
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agents  and  to  the  great  injiuy  of  the  plaintiffs^  as  assignees  Xxek.  o/Pkta, 
as  aforesaid.  v   ^^^'  . 

The  defendant  pleaded^  as  to  the  second  count  of  the  de-  Raleigh 
claration^  that  after  the  said  L.  R.^  J.  R.^  &  J.  R.  had  Atkxnsov. 
caused  to  be  delivered  to  the  defendant  the  said  goods  as 
in  that  count  mentioned^  to  be  by  him  sold  and  disposed  of 
as  in  that  count  mentioned^  and  before  and  at  the  time  ofj 
and  after  the  bankruptcy  of  the  said  L.  R.^  J.  R.^  &  J.  R., 
as  in  that  count  mentioned,  and  whilst  the  said  large  quan- 
tities of  goods  remained  in  the  hands  of  the  defendant  un- 
sold and  undisposed  of^  he  the  defendant,  for  advances  be- 
fore the  said  L.  R.,  J,  R.,  &  J.  R.  became  bankrupts,  had 
a  lien  upon  the  said  goods,  according  to  the  usage  of  bu- 
siness in  that  behalf,  amounting  to  a  larg^  sum,  to  wit, 
£25,000 ;  and  the  said  L.  R.,  J.  R.,  &  J.  R.,  before  they 
became  bankrupt,  and  after  the  delivery  of  the  said  goods 
to  the  defendant  as  in  the  said  second  count  mentioned, 
to  wit,  on  the  1st  day  of  January,  1836,  in  consideration 
of  the  said  advances  by  the  defendant,  agreed  with  the  de- 
fendant  that  he  should  use  his  knowledge  and  judgment  of  tfte 
market,  and  sell  and  dispose  of  the  said  goods  then  remain^ 
ing  m  the  hands  of  the  defendant  at  the  best  market  prices, 
having  reference  to  the  cost  prices  and  charges  of  the  said 
goods,  and  realize  thereon  against  his  said  advances.  And 
the  defendant  saith,  that  afterwards,  relying  on  the  said  au- 
thority to  him  to  sell  and  realize  against  his  said  advances, 
he  the  defendant  permitted  his  said  advances,  amount- 
ing to  the  said  large  sum,  to  wit,  of  JE25,000,  to  remain 
unpaid  and  owing  to  him  for  a  long  space  of  time,  to  wit, 
until  and  at  and  after  the  bankruptcy  of  the  said  L.  R., 
J.  R.,  &  J.  R. ;  and  afterwards,  and  after  the  said  L.  R., 
J.  R.,  &  J.  R.  became  bankrupts  as  aforesaid,  and  after 
he  the  defendant  had  rendered  the  said  account  of  the 
goods  in  hand,  and  whilst  the  same  were  in  hand  un- 
sold,  the  plaintiffs  did  not  tender  or  offer  to  pay  the 
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Bxeki  of  PUas,  defendant  his  said  advances  and  lien,  or  redeem  the  none 
before  the  defendant  should  part  with  the  said  goods,  and 
the  said  goods  so  remaining  on  hand  were  then  spoiling 
and  deteriorating,  and  depreciating  in  price,  and  the  mir- 
ket  for  the  said  goods  was  getting  worse  every  day,  aad 
likely  to  be  lostal  together ;  wherefore  he  the  defendsnt, 
exercising  his  best  knowledge  and  judgment  for  the  estate 
and  effects  of  the  said  L.  K,  J.  B.,  &  J.  B.,  and  fortk 
plaintiffs,  assignees  as  aforesaid,  after  they  became  bank- 
rupts as  aforesaid,  and  to  realize  upon  the  said  goods 
against  the  said  advances  of  the  defendant  thereupoiij  ac- 
cording to  the  usage  of  business  in  that  particular,  and 
the  directions  of  the  said  L.  B.,  J.  B.,  &  J.  B.  before  ther 
became  bankrupts,  and  after  he  was  reqtdred  to  send  the 
goods  to  London  to  be  redeemed,  and  under  the  ciicum- 
stances  as  aforesaid,  at  the  said  time  when  &c..  sold  and 
disposed  of  the  said  remaining  goods  at  the  best  market 
prices,  having  reference  and  regard  to  the  cost  prices 
and  charges  thereof,  according  to  the  said  authority  of  tlie 
said  L.  B.,  J.  B.,  &  J.  B.  to  the  defendant  in  that  behalf 
given,  using  his  best  judgment  and  information  therein 
in  the  sale  and  disposal  thereof,  as  he  lawfully  migbt  for 
the  cause  aforesaid :  And  after  giving  credit  for  the  pro- 
ceeds under  such  sale,  there  still  remains  due  to  the  de- 
fendant a  large  sum  of  his  said  advances,  to  wit,  £2000, 
and  the  said  estate  of  the  said  L.  B.,  J.  B.,  &  J.  B.,  and 
the  plaintiffs  as  assignees  as  aforesaid,  since  they  became 
bankrupts,  are  still  indebted  to  the  defendant,  after  credit 
given  for  the  sale  of  the  whole  of  the  said  goods,  amount- 
ing to  a  large  sum,  to  wit,  JE23,000,  in  the  said  large 
amount  thereon,  for  and  on  account  of  the  advances  made 
as  aforesaid,  to  wit,  JESKXX). — ^Verification. 

Special  demurrer,  assigning  for  causes,  that  the  pleft 
affords  no  answer  to  the  matters  contained  in  the  second 
count ;  but  states  as  the  ground  of  defence  certain  transac- 
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tions  with  the  bankrupts  before  their  bankruptcyj  where-  E*eh.  of  Pietu, 
as  the  defendant  is  charged  in  the  second  count  with 
a  breach  of  duty  after  the  bankruptcy^  by  selling  the 
goods  on  hand  at  the  time  of  the  bankruptcy^  after  he 
had  received  the  express  directions  of  the  plaintiff's  not 
to  do  so,  and  after  any  authority  given  by  the  bankrupts 
had  been  revoked  by  their  bankruptcy,  and  by  the  direc- 
tions given  by  the  plaintiff's,  and  without  waiting  until 
the  expiration  of  a  reasonable  time  for  the  plaintiffis  to  re- 
deem :  and  also  for  that  the  said  last  plea  is  uncertain,  mul- 
tifarious, and  repugnant. — Joinder  in  demurrer. 

The  points  marked  for  argument  were  as  follows : — The 
plaintiffs  contend  that  the  defendant  should  not  have  sold 
the  goods  after  the  directions  he  had  received  to  the  con- 
trary, or  at  least  that  he  ought  to  have  waited  a  reason- 
able time  to  ascertain  whether  they  would  redeem  or 
not ;  and  they  rely  on  the  special  points  as  stated  in  the 
said  demurrer. 

The  defendant  contends  that  the  plea  is  a  good  answer 
to  the  cause  of  action  stated  in  the  second  count  of  the 
declaration. 

The  case  was  argued  in  Easter  Term,  by 

Wighiman,  in  support  of  the  demurrer. — ^The  original 
authority  given  by  the  bankrupts  to  the  defendant  to  sell 
the  goods  was  a  revocable  authority,  which  it  was  com- 
petent to  the  bankrupts,  or  to  their  assignees  after  the 
bankruptcy,  to  alter  or  revoke.  K  the  defendant  had  made 
advances  to  the  bankrupts,  and  in  consideration  thereof, 
and  of  his  waiting  for  the  repayment  of  the  advances, 
they  gave  him  this  authority  to  sell,  the  case  might 
have  been  wholly  different;  but  here  the  advances  are 
made  first,  and  there  is  no  consideration  stated  for  the 
bankrupts'  foregoing  any  right   they  had  at  the  time 
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Exch,  of  PUat,  they  delivered  the  goods*  [Parke,  B. — ^There  is  no  doubt 
the  bankrupts  might  countermand  the  order  to  sell  tlie 
goods,  unless  there  was  an  authority  to  sell,  cx>upled 
with  an  interest ;  as  if  they  had  given  him  that  autho- 
rity in  consideration  of  his  forbearing  to  sue  them  for 
prior  advances.]  The  order  might  have  become  irrero- 
cable,  if  it  had  been  shewn  that  there  had  been  some 
subsequent  advance  made  on  the  faith  of  that  order;  bat 
here  there  is  no  consideration  whatever  shewn  for  the 
bankrupts  foregoing  their  right  to  revoke.  The  allegatioii 
in  the  plea,  that  the  defendant,  relying  on  the  authority  to 
sell,  permitted  his  advances  to  remain  unpaid,  states  no 
more  than  a  mere  gratuitous  act  of  his  own  in  so  doing, 
and  could  not  affect  their  rights.  [Parke,  B. — ^It  is  perfectly 
consistent  with  this  plea,  that  the  advances  were  made  long 
before  the  authority  to  sell  was  given.  Alderstm,  B. — AR 
that  appears  is,  that  the  defendant  had  a  lien  on  the  goods.] 
Yes :  that  he  was  in  the  situation  of  a  person  having  goods 
in  his  possession  on  which  he  had  a  lien. 

Hoggins,  contra. — ^There  is  ample  consideration  stated  in 
the  plea  for  the  agreement  by  the  bankrupts,  that  the  de- 
fendants should  sell  for  the  best  market  prices.  Bat  the 
first  question  is,  whether  the  second  count  is  good,  and  it 
is  submitted  that  it  is  not.  It  states  that  it  was  the  duty 
of  the  defendant  not  to  sell  the  goods  at  less  than  invoice 
prices,  before  he  had  rendered  an  account  to  the  plaintiffs 
of  the  goods  remaining  in  his  hands,  and  before  the  de- 
fendant had  notice  of  the  determination  of  the  plaintiffs 
whether  they  would  redeem  the  goods  or  not ;  whereas  the 
breach  is,  that  the  plaintiffs  gave  notice  to  the  defendant 
to  send  the  goods  to  England,  and  that  they  would  redeem 
them  without  sale ;  but  that  was  more  than  the  defendant 
was  bound  to  do.  [Parke,  B. — ^The  substantial  breach  is 
not  the  omission  to  send  the  goods  to  England,  but  the 
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selling  tbem  at  less  than  invoice  prices^  without  waiting  to  ^^^  ^f  ^^^^9 

see  whether  the  plaintiffs  would  redeem  or  not.]  The  deter-  '-^ 

mination  and  notice  are  one  entire  thing;  and  the  deter-       Raleigh 

mination  was  one  which  he  was  not  bound  to  obey.     The      ATKiMtoir. 

notice  was  coupled  with  a  condition  which  the  plaintiffs 

had  no  authority  to  impose.     The  effect  is  the  same  as  if  no 

countermand  had  been  given ;  the  defendant  was  therefore 

remitted  to  the  position  in  which  he  originally  stood  with 

the  bankrupts.     But^  secondly^  if  the  countermand  were  a 

good  one^  the  plea  is  an  answer.     It  states  that  the  de« 

fendant  had  a  lien  on  the  goods  for  advances^  and  that  in 

consideration  of  those  advances^  the  bankrupts  agreed  with 

the  defendant  that  he  should  use  his  best  knowledge 

and  judgment  of  the  market^  and  sell  and  dispose  of  the 

goods  at  the  best    market  prices^   and  realize  thereon 

against  his  advances.     Now  that  amounts  to  an  agreement 

that  he  may  sell  forthwith^  to  satisfy  his  advances^  and 

there  is  ample  consideration  stated  for  that  agreement^ 

which  could  not  afterwards  be  revoked.     But  even  if  they 

had  the  power  to  countermand^  the  plaintiffs  did  so  in  a 

way  that  they  were  not  entitled  to  do ;  and  as  there  was  no 

good  countermand^  the  defendant  was  entitled  to  sell  the 

goods. 

Wightman,  in  reply. — ^The  second  count  is  good.  It  may 
be  admitted  that  the  defendant  was  not  bound  to  send  the 
goods  to  England^  but  what  is  alleged  to  have  passed  was 
an  ample  revocation  and  perfect  retractation  of  the  autho- 
rity to  sell  at  discretion^  given  by  the  bankrupts. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinoeb^  C.  B. — ^This  was  an  action  brought 
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Exeh.  of  puat,  by  the  assignees  of  a  bankrupt^  in  which  they  charged 
the  defendant  with  having  been  guilty  of  improper  con- 
duct^ in  selling  certain  goods  received  by  him  firom  AIn^ 
rica  for  the  purpose  of  sale.  The  plaintiffs  state  in  thdr 
declaration^  that  they  had  given  the  defendant  notice  not  to 
sell  under  the  invoice  prices  without  further  order^  as  they 
might  redeem  the  goods^  and  remove  them  from  his  cus- 
tody altogether  if  they  thought  proper.  To  this  declaration 
there  was  a  plea^  in  which  it  was  stated^  that  the  bankmpts 
had  given  the  defendant  an  authority  which  in  fact  ^^ 
scinded  the  original  contract^  under  which  he  received  the 
goods^  to  sell  them  at  a  certain  price;  and  that^  in  consider- 
ation of  certain  advances  made  by  him^  he  had  authoritj 
to  sell  the  goods  at  such  prices  as  he  should  consider  in 
his  judgment  was  best^  and  that  he  sold  the  goods  ac- 
cordingly. We  wished  to  consider  the  subject,  and  having 
done  sOj  the  Court  are  of  opinion  that  the  plea  is  bad.  I 
entertained  a  doubt  about  it  at  one  time,  or  rather  I  wished 
to  find  some  reason  that  would  warrant  the  plea,  and  if  I 
could  have  found  a  sufficient  consideration  to  justify  the 
defendant,  I  should  have  been  glad;  but  after  due  consi- 
deration of  the  case,  I  am  compelled  to  concur  with  the  lest 
of  the  Court  in  thinking  that  there  does  not  appear  to  be 
any  sufficient  consideration  for  the  agreement  which  the 
defendant  sets  up  as  a  defence.  There  is  no  doubt  that  the 
assignees  had  the  same  power  and  authority  to  couBter- 
mand  his  selling  below  price  as  the  bankrupts  had.  The 
judgment  will  therefore  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffii. 
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Bxeh.  of  Pleat, 
1840. 


Fairburn  and  Another^  Assignees  of  Jonas  Eastwood 
and  Isaac  Woodhead^  Bankrupts^  t;.  John  Eastwood. 

X  ROVER  for  machinery.  Pleas,  first,  not  guilty;  secondly.  The  defendant, 
that  the  plaintiffs,  assignees  as  aforesaid,  were  not  pos-  demUeTto'E 
sessed  as  of  their  own  property  of  the  machinery  in  the  de-  *  w.  a  fiiU- 

ing  mill,  for 

claration  mentioned ;  thirdly,  leave  and  license :  on  which  fourteen  yean. 

.    .       ■,  The  lease,  after 

issues  were  joined.  reciting  that  the 

At  the  trial  before  Coleridge,  J.,  at  the  last  York  assizes,  "^^hinery  had 

^  '       '  '    been  valued  at 

it  appeared  that  by  indenture  of  lease,  dated  27th  April,  a  certain  suna, 

1836,  the  defendant  demised  to  the  bankrupts,  for  a  term  nants,  that^at*" 

of  fourteen  years,  a  fulling,  scribbling,  and  carding  mill,  loon^^r'^d^L'termi- 

subject  to  the  usual  covenants  contained  in  such  leases:  nation  of  the 

by  one  of  which,  after  stating  that  the  machinery  in  the  chinery  should 

said  mill  had  been  valued  at  the  sum  of  363/.  7«.  6rf.,  it  was  ^y  two  ^ndl^** 

mutually  covenanted,  that  at  the  end  or  other  sooner  de-  ^"*"^  persona 

"^  chosen  by  the 

termination  of  the  said  term,  the  said  machinery  should  be  lessees  and  the 

again  valued  by  two  indifferent  persons,  one  to  be  chosen  if  such  second 

by  the  lessees  and  another  by  the  lessor;  and  that  if  such  JhouwTmount 

second  valuation  should  amount  to  less  than  the  first  valu-  ^^  i«"  than  the 

ation,  the  difference  should  be  paid  by  the  lessees  to  the  les-  ence  should  be 

sor ;  but  that  if  it  should  be  greater  than  the  first  valuation,  UMees^to  the 

then  the  surplus  of  such  second  valuation  should  be  paid  by  ^^**^f|  *»"^  *^  >' 

the  lessor  to  the  lessees.   In  June  1839,  a  fiat  in  bankruptcy  greater,  the 

issued  against  the  lessees,  under  which  they  were  declared  be  pa*id  by^the 

bankrupts,  and  on  the  1st  of  August  following  the  plain-  jeweM^'Durin 

tiffs  were  appointed  their  assignees.    The  plaintiffs  de-  the  existence 

clined  to  take  to  the  lease,  and  subsequently  applied  to  the  the  lessees  be- 
came bankrupt, 
and  their  assig- 
nees declined  to  take  the  lease :  but  they  required  the  defendant  to  appoint  a  person  to  va- 
lue the  machinery,  and  on  his  refusal  to  do  so,  appointed  one  themselves,  who  valued  the 
machinery  then  in  the  mill  (most  of  which  had  been  brought  in  by  the  bankrupts)  at  a  sum  ex- 
ceeding the  original  valuation.  The  assignees  then  delivered  possession  of  the  premises  to 
the  defendant,  and  demanded  of  him  the  difference  between  the  two  valuations,  which  he  re- 
fused to  pay : — Heldt  that  the  assignees  (having  demanded  the  machinery)  were  entitled  to  reco« 
ver  it  in  trover,  and  that  their  remedy  was  nut  by  an  action  on  the  covenants,  which  had  been 
detennaned  by  the  bankruptcy,  and  by  their  refusal  to  take  the  lease. 
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Eteh.  of  Pieoi,  defendant  to  appoint  a  person  to  value  the  machinery  and 
-  fixtures,  which  the  defendant  refused  to  do.  The  plain- 
Fairburm  tiffs  then  appointed  a  valuer  on  their  part,  who  valued  the 
Eastwood,  machinery  at  861/.,  and  notice  thereof  was  given  to  the  de- 
fendant. In  October  1839,  they  delivered  up  possession 
of  the  premises  to  the  defendant,  the  machinery  remaining 
therein,  and  demanded  from  him  the  difference  between 
the  first  and  second  valuation,  amounting  (after  certain  de- 
ductions agreed  on  at  the  trial)  to  the  sum  of  346/.  7i, 
which  the  defendant  refused  to  pay.  The  defendant  shortly 
afterwards  advertised  the  premises  and  machinery  to  let; 
and  having  been  served  with  a  demand  of  the  machineiy 
by  the  plaintiffs,  and  refusing  either  to  deliver  it  up  or  to 
pay  for  it  according  to  the  valuation,  the  present  action  was 
brought.  None  of  the  machinery  claimed  in  the  action  was 
fixed  to  the  freehold,  and  a  great  part  of  it  had  been  placed 
in  the  mill  by  the  bankrupts  during  the  demise.  It  was 
contended  for  the  defendant,  at  the  trial,  that  this  action 
of  trover  could  not  be  maintained,  and  that  the  proper 
remedy  was  by  an  action  of  covenant  against  the  defendant, 
for  not  appointing  a  valuer,  or  for  not  paying  the  differ- 
ence in  amount  between  the  two  valuations.  The  learned 
Judge  reserved  this  point,  and  under  his  direction  a  verdict 
was  given  for  the  plaintiffs,  damages  £581,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit.  In 
Easter  Term,  Alexander  obtained  a  rule  nisi  accordingly^ 
citing  Storer  v.  Hunter  (a) ;  against  which 

Cresswell  [Hoggins  with  him)  now  shewed  cause.— Of 
the  machinery  claimed  in  this  action,  part  having  passed 
to  the  bankrupts  under  the  lease,  and  the  remainder  hav- 
ing been  by  them  purchased  and  put  into  the  mill>  tbe 
whole  vested  in  their  assignees,  who  are  entitled  to  recover 
it  in  this  action  of  trover  against  the  defendant.    The 

(a)  3  B.  &  Cr.  368 ;  5  D.  &  R.  240. 
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term  was  determined  by  the  assignees  refusing  to  take  to  Exeh.  of  piea$, 
the  lease^  and  the  landlord  thereupon  resumed  possession. 
It  is  said  that  the  plaintiffs  ought  to  have  sought  their 
remedy  by  an  action  on  the  defendant's  covenants^  to  ap« 
point  a  valuer^  and  to  pay  according  to  the  yaluation.  The 
answer  to  that  argument  is^  that  the  covenants  were  deter- 
mined by  the  bankruptcy^  and  the  refusal  of  the  assignees 
to  take  to  the  lease.  There  is  now  no  covenant  in  exist- 
ence respecting  this  machinery;  it  remains,  therefore^  the^ 
property  of  the  lessees^  and  passes  on  their  bankruptcy  to 
their  assignees.  Kearsey  Y.Car8tair8{a)  is  an  express  au- 
thority to  that  effect.  [Lord  Abingerj  C.  B. — The  effect 
of  the  statute  {b)  is  to  prevent  the  assignees  from  being  as- 
signees of  the  term,  unless  they  assent.]  Yes:  then  their 
rights  remain  as  if  there  had  been  no  lease  at  all^  and  the 
machinery,  being  the  property  of  the  bankrupts,  passes  to 
their  assignees.  In  Storer  v.  Hunter,  which  is  relied  upon  on 
the  other  side,  the  landlord  had  resumed  possession  before 
the  bankruptcy  of  the  tenant;  and  the  bankrupt  never 
had  the  possession,  order,  or  disposition  of  the  fixtures,  but 
only  a  qualified  right  to  use  them  during  the  term.  [Al- 
dersan,  B. — ^There  the  assignees  never  were  in  possession.] 
Here  the  contract  is  altogether  at  an  end,  and  therefore 
the  assignees  cannot  sue  in  covenant. 

Alexander  and  Wightman,  contra. — ^The  question  is,  whe- 
ther the  assignees  ever  had  such  a  property  as  to  maintain 
trover.  That  depends,  first,  on  the  terms  of  the  lease;  se- 
condly, on  the  operation  of  the  bankrupt  law.  This  is,  as  in 
Siorer  v.  Hunter,  a  demise  of  a  ready  furnished  milL  The 
lessee  may  add  to  and  improve  the  subject  of  the  demise, 
but  the  lease  contemplates  that  the  property  in  the  whole 
shall  revert  to  the  landlord  at  the  end  of  the  term.  There- 
fore it  is  that  there  are  to  be  two  valuations :  therefore  also 

(a)  6  6. 4,  c.  16,  s.  75.  (6)  2  B.  &  Adol.  716. 
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Exek.  if  PUas,  there  is  a  covenant  by  the  lessees  to  insure  the  whole.  The 
.  ^  .  parties  have  by  their  contract  redaced  it  firom  a  case  of  pro- 
F  AiRBURH  perty  in  the  tenant^  to  a  mere  right  of  payment  under  a  cove- 
E A8TWOOD.  nant.  Suppose  no  bankruptcy  had  intervened^  and  the  lease 
had  expired  by  effluxion  of  time^  and  the  tenant  had  given  up 
possession ;  if  the  landlord  had  refused  to  appoint  a  valuer, 
could  the  tenant  have  maintained  trover  ?  [Lord  Abinger,  C. 
B. — ^Certainly  not.]  Or  supposing  the  assignees  had  takoi 
to  the  lease^  must  they  not  have  resorted  to  the  covenant? 
Then  their  having  elected  to  give  up  the  benefit  of  the 
lease  does  not  alter  the  rights  of  the  parties.  Kearny  t. 
Carstairs  only  decides^  that  where  the  assignees  elect  to 
give  up  the  covenant,  they  cannot  avail  themselves  of  it: 
the  Court  carefully  abstained  from  deciding  anything  as 
to  the  property.  It  is  a  voluntary  act  of  waiver  by  the 
assignees,  and  they  have  no  right  thereby  to  put  the  lessor 
in  a  worse  position  without  his  assent.  The  decision  in 
Storer  v.  Hunter  therefore  applies,  and  the  defendant  ia 
entitled  to  have  a  nonstdt  entered. 

Lord  Abinqer,  C.  B. — ^This  appears  to  me  a  very  dear 
case.  It  is  admitted  that  the  covenants  were  determined 
by  the  bankruptcy,  and  the  refusal  of  the  assignees  to  take 
to  the  lease ;  and  the  case  is  the  same  as  if  the  parties  had 
agreed  to  put  an  end  to  the  covenants.  The  utmost  the 
landlord  could  say  is,  that  he  had  a  right  to  buy  the  ma- 
chinery ;  but  he  repudiates  that,  and  wishes  to  keep  the 
goods  without  paying  for  them.  No  hardship  is  done  to 
the  defendant :  he  was  bound  by  his  covenant  to  pay  for  the 
machinery ;  he  has  the  offer  of  it,  and  he  refuses  it.  lie 
assignees  cannot  sue  upon  the  covenants;  then  the  ques- 
tion is,  whose  is  the  property?  Clearly  theirs.  The  case 
of  Storer  v.  Hunter  has  been  misapplied.  There  the  land- 
lord obtained  possession  under  his  contract ;  then  the  pro- 
perty in  the  machinery  vested  in  him,  and  all  he  had  to  do 
was  to  pay  for  it,  modo  consensiis,  under  his  covenant. 
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Here  the  landlord  could  only  obtain  them  by  virtue  of  the  Exeh.  of  PUat, 

1840 
covenant^  and  that  was  put  an  end  to  before  he  had  pos-  *   ^ 

session.  Paibbubm 

V. 


Eastwood. 


Alderson^  B. — I  am  of  the  same  opinion.  It  is  a  fallacy 
to  say  that  the  property  in  the  machinery  passes  to  the  lessor 
the  moment  it  is  put  in  by  the  lessees.  The  substance  of  the 
contract  is,  that  whatever  is  put  in  or  changed  during  the 
demise,  the  lessees  stipulate  to  let  the  lessor  have  it  at 
the  end  of  the  term,  he  paying  for  it  according  to  the  va- 
luation, subtracting  therefrom  the  difference  between  its 
increased  value  and  its  value  at  the  commencement  of  the 
lease.  The  lessees,  then,  are  possessed  of  the  machinery, 
subject  to  the  covenants:  they  become  bankrupts;  and 
thereby,  according  to  the  case  of  Kearsey  v.  Carstairs,  the 
assignees  are  discharged  from  the  covenants.  Then  they 
hold  the  goods  as  their  own  property,  discharged  from  the 
bankrupts'  covenants;  they  put  the  landlord  into  posses- 
sion, in  order  that  he  may  exercise  his  right  of  buying 
them ;  but  he  refuses  to  do  so.  The  assignees  cannot  bring 
any  action  of  contract,  because  the  defendant  makes  none 
with  them :  they  may  therefore  have  an  action  of  trover, 
in  respect  of  their  property  remaining  in  the  goods  while 
in  his  hands.  Our  decision  in  this  case  will  not  infringe 
upon  the  law  as  laid  down  in  Storer  v.  Hunter.  There,  by 
the  forfeiture,  the  lease  was  put  an  end  to,  so  as  to  dis- 
pense with  the  three  months'  notice  which  was  to  have 
been  given  for  the  purpose  of  a  valuation :  and  it  was  the 
same  as  if  it  had  been  stipulated  that  the  landlord  should 
have  the  property  in  the  machinery  at  the  end  or  other 
sooner  determination  of  the  lease.  Then  he  took  pos- 
session, and  so  the  property  vested  in  him.  Here  the 
assignees  had  the  possession  discharged  of  the  covenants; 
then,  being  so  in  possession,  they  hand  the  goods  over  to 
the  landlord,  who  refuses  to  make  any  contract  with  them. 
They  are  therefore  entitled  to  maintain  trover. 

VOL.  VI.  z  z  M.  w. 
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Exeh.  of  Pieoi,  BoLFB,  B. — ^I  am  of  the  same  opinion.  Tbese  goods 
vere  the  property  originally  of  the  bankrupts^  and  there- 
fore of  his  assignees ;  and  I  can  find  nothing  to  make  the 
property  pass  out  of  them. 

Rule  discharged. 


Nelstrop  and  Another^   Assignees  of  Boddinoton, 
a  Bankrupt^  t;.  Scarisbbick^  Esq. 

The  Stat  2&8  xV.SSUMPSIT  against  the  defendant^  late  sheriff  of  the 

a  retrospective'  county  of  Lancaster^  for  money  had  and  received  to  the 

10*701601  the**  ^^  of  the  plaintiffs  as  assignees,  and  on  an  account  statei 

sheriff  from  Pleas — ^first.  uon  assumpsit :  secondly,  that  the  plaintiffs 

liability  in  re-  r       i  j?  r 

spect  of  a  bonft  were  uot  assignccs  of  Boddington ;  on  which  issues  were 

fetied^rui?  joined.    At  the  trial  before  Erskine,  J.,  at  the  last  assixes 

b^krJ'^t*  **  Liverpool,  it  appeared  that  on  the  12th  of  July,  1839, 

without  notice  the  defendant  seized  certain  goods  in  the  possession  d 

bankruptcy,  Boddiugtou,  the  bankrupt,   under  a  fieri  facias  issued 

w^e7nd^L\e^''  '^V^^  ^  judgment  entered  up  against  him  on  a  warrant 

took  place,  and  of  attorney.     The  goods  were  sold  on  the  15th.     On 

the  fiat  issued,       ,,«,«.,,  .  ,  .  t^ii- 

before  the  pass-  the  18th,  a  fiat  lu  bankruptcy  issued  against  Bodding- 

bul  the^ssiV-''    ^^>  fouudcd  ou  an  act  of  bankruptcy  committed  on  the 

r*ointYd  u"°n    ^^^^  ("^^^  subsequently  to  the  seizure),  and  of  which  the 

afterwards.        defendant  had  notice  on  the  13th.     On  the   31st,  the 

plaintiffs  were  appointed  assignees.     On  the  19th  of  the 

same  July,  the  stat.  2  &  3  Vict.  c.  29,  received  the  royal 

assent;  whereby  it  is  enacted,  ''that  all  executions  and 

attachments  against  the  lands  and  tenements,  and  goods 

and  chattels,  of  any  bankrupt,  bon&  fide  executed  or  levied 

before  the  date  and  issuing  of  the  fiat,  shall  be  deemed  to 

be  valid,  notwithstanding  any  prior  act  of  bankruptcy  b; 

spch  bankrupt  committed;  provided  the  persons  at  whose 

suit  or  on  whose  account  such  execution  or  attachment 

shall  have  issued,  had  not  at  the  time  of  executing  or  of 
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leyying  such  execution  or  attachment^  notice  of  any  priot  Bxeh.  of  PUat, 
act  of  bankruptcy  by  him  committed/'     It  was  contended  '  ^ 

for  the  defendant,  that  the  words  of  this  statute  were  re-      Nelstrof 

9. 

trospective^  and  protected  the  seizure  in  question.  The  Scarisbricx. 
learned  Judge  reserved  the  pointy  and  under  his  direction 
a  verdict  was  given  for  the  plaintiffs,  damages  86/.  I5s,, 
leave  being  reserved  to  the  defendant  to  move  to  enter  a 
verdict  for  him  on  the  first  issue,  if  the  Court  should  be 
of  opinion  that  the  defendant  was  protected  by  the  sta- 
tute. 

Alexander,  in  Easter  Term,  obtained  a  rule  accordingly, 
against  which 

fFiffhiman  now  shewed  cause. — If  this  act  be  construed 
to  have  a  retrospective  operation  upon  cases  where  both 
the  seizure  and  sale  of  the  goods,  and  the  issuing  of  the 
fiat,  were  prior  to  its  passing,  many  instances  may  occur 
in  which  great  injustice  may  be  worked,  by  the  disturb- 
ance of  rights  vested  before  the  passing  of  the  act.  In 
Gilmore  v.  Shuier  (a),  where  an  action  was  brought  after 
the  passing  of  the  Statute  of  Frauds,  upon  a  promise 
of  marriage  made  before  the  statute,  it  was  held  that 
the  statute  had  not  a  retrospective  operation  upon  such  a 
case;  it  could  not  take  away  a  right  of  action  already 
vested.  The  case  of  Edmonds  v.  Lawley  {b)  is  an  authority 
to  shew  that  such  an  unlimited  construction  ought  not  to 
be  put  upon  this  statute  as  is  now  contended  for.  There 
the  fiat  issued  qfter  the  passing  of  the  act,  which  was 
therefore  held  to  apply :  and  Parke,  B.,  says — "  If  a  fiat  had 
isanedy  and  assignees  had  been  appointed,  before  the  pass- 
ing of  the  act,  they  would  have  had  a  vested  right  to  the 


(a)  2  Lev.  227;  1  Ventr.  330  ;  2  Jones,  108. 

(b)  Ante,  p.  285. 

8Z2 
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Eich.  of  Pleat,  property  of  the  bankrupt  firom  the  time  of  the  seizure,  and 
^    it  would  have  been  unjust  to  construe  the  act  so  as  to  de- 
Nelstrop     feat  that  right.     Perhaps,  if  the  assignees  had  not  been 
ScARisBRicK.    appointed  when  the  act  passed,  but  the  fiat  had  issued  be- 
fore, we  should  in  that  case  also  construe  it  so  as  not  to 
defeat  the  right  of  the  assignees.     But  with  respect  to  all 
fiats  issued  after  the  new  act  has  come  into  operation,  we 
think  there  is  no  injustice  in  saying,  that  the  assignees 
must  take  the  property  subject  to  the  new  law.^'    And  the 
other  Judges  also  put  the  case  upon  the  same  ground.   It 
is  true,  that  in  Luckin  v.  Simpson  (a),  the  Court  of  Common 
Pleas,  in  a  case  similar  in  its  circumstances  to  th^  present, 
(and  where  even  the  appointment  of  assignees  was  before 
the  passing  of  the  act),  have  decided  that  the  statute  had  a 
retrospective  operation  so  as  to  protect  the  execution;  bnt 
the  case  of  Edmonds  v.  Lawley  was  not  brought  to  the 
notice  of  the  Court,  not  having  been  decided  until  last 
Hilary  Term,  whereas  Luckin  v.  Simpson  was  argued  in  the 
preceding  Michaelmas  Term,  although  judgment  was  not 
given  until  the  present  term. 

Alexander  and  Cowling,  contra,  were  stopped  by  the 
Court. 

Lord  Abinger,  C.  B. — ^I  am  of  opinion  that  this  rule 
ought  to  be  made  absolute.  Assuming  for  a  moment  that 
we  ought  to  adopt  the  narrow  construction  of  the  act  of 
Parliament  which  is  contended  for  by  Mr.  fFightman,  still 
we  should  be  entitled  to  say,  on  the  facts  of  this  case,  that 
there  are  here  no  vested  rights  of  the  plaintifia  to  conflict 
with  the  rights  of  the  defendant.  The  fiat  issued  on  the 
18th  of  July,  and  the  royal  assent  was  given  to  the  act  of  Fa^ 
liament  on  the  19th,  but  no  assignees  were  appointed  until 

(a)  Trin.  T.  1S40;  8  Scott 
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the  8l8t ;  and  if  it  were  to  be  held  that  their  appointment  ^«*-  <>/  «<«» 
is  necessarily  to  have  a  reference  back,  and  to  operate  from     s^^^^J^^ 
the  date  of  the  bankruptcy,  great  injustice  would  be  worked      ^  blstrop 
in  many  cases.     In  Edmonds  v.  Lawley,  the  fiat  was  issued    Scarisbkick. 
after  the  act  came  into  operation,  but  upon  an  act  of  bank- 
ruptcy committed  before  the  levy,  which  was  anterior  to 
the  passing  of  the  act ;  and  the  Court  there  held  the  exe- 
cution to  be  valid  against  the  assignees.     How  could  the 
parties  know  whether  any  assignees  would  be  appointed  at 
all?    Their  appointment  might  not  have  taken  place  until 
months  after  the  seizure :  and  if  the  effect  of  their  appoint- 
ment were  thus  to  devest  the  right  of  the  execution  creditor, 
the  injustice  would  be  great  indeed.     Taking  this  act  of 
Parliament  as  it  was  construed  by  this  Court  in  Edmonds 
V.  Lawley,  and  limiting  its  operation  to  the  case  where  no 
right  actually  vested  in  the  assignees  before  the  passing  of 
the  act,  that  case  is  exactly  in  point.  But  I  am  not  disposed 
to  take  so  limited  a  view  of  the  subject,  as  I  go  the  full  length 
of  the  doctrine  laid  down  by  the  Court  of  Common  Pleas, 
in  the  case  which  has  been  cited  as  having  been  decided  by 
them  this  term.     I  am  of  opinion  that  the  proper  con- 
struction of  this  act  is,  that  in  all  cases  where  the  execu- 
tion creditor  bon&  fide  issues  and  levies  his  execution,  and 
a  sale  of  the  goods  takes  place,  before  any  of  the  proceed- 
ings in  bankruptcy,  that  execution  and  sale  are  not  to  be 
prejudiced  by  a  previous  act  of  bankruptcy,  of  which  he 
had  no  notice.     I  remember  well,  when  the  former  act  of 
Parliament  on  this  subject,  which  was  the  production  of  Sir 
Samuel  Bomilly,  was  brought  in,  I  assisted  him  in  preparing 
the  bill,  and  I  know  that  he  was  much  disposed  to  have  the 
law  then  settled  in  the  same  way  as  it  is  now;  for  he  felt 
sensibly  the  inconvenience  that  would  arise  from  commis- 
sioners of  bankrupts  having  the  power  to  devest  rights 
-which  had  been  vested  before  they  were  endowed  with  any 
authority.     It  was  his  wish  to  have  remedied  this  evil,  if 
lie  thought  the  public  would  have  gone  along  with  him  to 
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Exeh.o/PUa$,  that  extent,  and  to  have  established  the  law  then  ai  it  is 
at  present;   but  I  know,  from  private  commuDicatiom 
with  him,  that  he  calculated  that  the  legislatiire  would 
in  time  become  sensible  of  the  injustice  of  the  system, 
and  that  the  law  would  sooner  or  later  be  altered  in  tbe 
manner  it  has  been  by  this  statute  of  2  &  3  Vict.  c.  29. 
I  am  of  opinion,  therefore,  that  in  every  case  where  an 
execution  has  been  duly  issued,  and  neither  mala  fides  nor 
any  knowledge  of  the  fiat  of  bankruptcy  can  be  shein 
to  have  existed  on  the  part  of  the  execution  creditor,  tke 
transaction  is  protected  against  the  bankruptcy  and  its 
consequences :  and  that  the  doctrine  laid  down  by  the 
Court  of  Common  Pleas  is  both  right  in  law,  and  in  accord- 
ance with  the  justice  of  the  case.    The  struggle  here,  on 
the  part  of  the  plaintiffs,  is  not  to  give  effect  to  vested 
rights,  but  to  devest  them.     The  statute  ought  to  be  w 
construed  as  not  to  allow  those  rights  to  be  taken  ainj 
from  the  parties  who  have  lawfully  asserted  them;  and  I 
am  glad  to  find  that  such  has  been  the  determinatioiLol 
the  Court  of  Common  Pleas  upon  the  subject. 

Aldebson,  B. — I  think  we  are  bound  by  the  decision  of 
the  Court  of  Common  Pleas,  which  is  expressly  in  point; 
independently  of  which,  however,  I  entirely  concur  irith 
the  principles  which  have  been  laid  down  by  my  hd 
Chief  Baron. 

Boirs,  B.|  concurred. 

Rule  absolute, 
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Exeh,  of  Pleat, 
1840. 

In  the  Matter  of  the  Glatton  Land-Tax.  ^^      ^      ' 

X  HIS  was  a  rule  under  the  recent  stat.  1  &  2  Vict.  The  atat  i  &  2 
c.  58,  8.2,  calling  on  the  CommissionerB  of  Land-Tax  ^*2*'^'hfchen- 
for  the  Hundred  of  Norman^cross,  in  the  county  of  Hun-  a»»iea  this  Court, 

•  «  .        .  ,..,,.  on  application 

tingdon,  to  appear  and  maintain,  or  reunqmsh,  theur  as-  by  the  owner 
sessments  in  the  parish  of  Glatton,  of  William  Mar-  ofUnZto 
getts,  to  the  land-tax.    The  affidavit  in  support  of  the  ^."  !*p°^  ^*?*- 

®         '  *^^  missioners  of 

application  stated,  that  in  December,  1824,  Mr.  Mar-  Land-Tax  to 

getts  purchased  a  farm  in  Holme  Fen,  in  the  parish  of  maintain  or  re- 

Holme,  in  the  Hundred  of  Norman-cross,  consisting  of  IL^^wm^nu,'' 

about  640  acres:  that  in  the  following  and  each  subse-  "teases where 

^  such  person  has 

quent  year  the  commissioners  of  land-tax  for  that  hun-  been  rated 
dred  had  assessed  Mr.  Margetts  for  that  farm  in  the  san^e  land,  ap- 
Bum  of  10/.  14*.  6rf.  for  the  parish  of  Holme,  and  in  ^11".';^*^^,^ 
the  sum  of  7L  16s.  6rf.  for  the  parish  of  Glatton,  although  ^^°  separate 

_____  .,,  .,  r»«         *"*^  distinct 

no  part  of  the  land  lay  m  the   latter  parish.      That  bodies  of  Cum< 

in   1831,   Mr.   Margetts  brought  an  action  of  trespass  iTg'fOTdfffe^nt 

against  the  clerk  to  the  commissioners,   in  consequence  Jistncts,  have 

of  the  seizuro  of  his  goods  for  non-payment  of  the  sum  of  the  same  land, 

71. 168.  6d.  assessed  upon  him  in  Glatton,  when,  having  to  be  wTth/n^  * 

shewn  that  his  land  was  locally  situate  in  the  parish  of  dwIliotTildnot 

Holme,  he  obtained  a  verdict,  which  was  ultimately  con-  *o  *  c»»«  w*>«'« 

firmed  by  the  Court  of  Queen's  Bench ;  that  notwith-  been  rated 

standing  such  verdict,   the  commissioners  had  annually  same  body  of 

assessed  him,  but  instead  of  issuing  a  distress-warrant,  Jn"J{jy*ia[*t"j'*" 

had  caused  his  goods  to  be  seized  under  a  levari  facias,  case  the  remedy 

is  by  appeal 

whereby  he  was  wholly  without  remedy.  It  further  ap-  under  38  Geo. 
peared,  that  the  commissioners  for  the  parish  of  Holme  ''^^'"-^s. 
wero  also  commissioners  for  the  parish  of  Glatton.  There 
was  some  doubt  whether  Mr.  Margetts  was,  in  point  of 
fact,  rated  cumulatively  for  his  lands,  the  commissioners 
stating  in  their  affidavit,  that  the  assessment  in  Holme 
was  in  respect  of  one  portion  of  his  farm,  and  that  in 
Glatton  for  another,  although  they  were  unable  to  point 
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Exeh.  of  Pleat,  out  the  particular  lands  assessed  in  the  respective  parishes; 

'   ^     but  for  the  purpose  of  the  argument  it  was  assumed  tbt 

lu  re         he  was  rated  twice  for  the  same  lands. 
Glatton 
•  Lamo-Tax. 

mU  and  Gmning  shewed  cause.— The  stat.  1&2  Yid. 
c.  58,  on  which  this  rule  was  obtained,  was  meant  to 
apply  to  a  case  where  two  conflicting  bodies  of  commis- 
sioners, acting  for  different  districts,  have  assessed  a  partj 
for  the  same  lands,  each  claiming  it  to  be  within  thdi 
jurisdiction ;  and  not  to  a  case  like  the  present,  where  one 
and  the  same  set  of  commissioners  have  rated  the  occupier 
twice  in  respect  of  the  same  property.     The  second  sec- 
tion recites,  "  that  in  assessing  the  land-tax,  it  sometimes 
happens  that  disputes  arise  as  to  the  division,  parisli,  or 
place,  in  which,  or  in  aid  of  which,  particular  lands^  tene- 
ments, or  hereditaments,  are  legally  liable  to  be  rated,  and 
by  reason  whereof  such  lands,  &c.,  are  rated  in  the  seve- 
ral assessments  made  for  two  or  more  of  such  divisioBs, 
parishes,  or  places  respectively;  and  it  is   expedient  to 
provide  a  summary  remedy  for  the  relief  of  the  owners  or 
occupiers  of  such  lands,  &c.,  from  such  cumulative  charge 
of  the  land-tax,  and  also  to  provide  the  means  of  ascer- 
taining and  determining  the  division,   parish,  or  pke 
in  which,  or  in  aid  of  which,  such  lands,  &c.,  are  legally 
liable,  and  ought  to  be  rated,  to  the  land-tax;''  and  it 
then   enacts,   **  that  upon  application  to  her  Majestr'i 
Court  of  Exchequer,  made  by  or  on  behalf  of  the  owner  or 
occupier  of  any  lands,  &c.,  by  a£Bdavit  or  otherwise,  shewin; 
that,  by  reason  of  some  doubt  or  dispute  as  to  the  division, 
parish,  or  place,  in  which  or  in  aid  of  which  such  lands,  &c. 
are  legally  liable  to  be  assessed  to  the  land-tax,  the  same 
or  any  person  or  persons  in  respect  thereof,  have  or  hatli 
been  assessed,  rated,  or  chained  to  the  land-tax  in  the  seT^ 
ral  assessments  made  for  two  or  more  divisions,  parishes. 
or  places,  and  that  such  application  is  not  made  with  a  viev 
to  delay  the  payment  of  the  land-tax  which  may  be  legaUj 
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assessed  or  charged  upon  or  in  respect  of  such  tenements  E*eh,  of  puom, 

or  hereditaments,  and  that  the  party  by  whom  and  on  '  ^ 

whose  behalf  such  application  is  made,  is  ready  to  bring  i"  re 

^  ,.  i..  ,  ,  Glatton 

mto  Court,  or  to  pay  or  dispose  of  m  such  manner  as  the      Land- Tax. 
Court  may  order  or  direct,  the  sum  or  sums  assessed  or 
charged  by  the  said  several  assessments,  or  either  of  them, 
it  shall  be  lawful  for  the  Court  to  make  rules  and  orders, 
calling  upon  the  respective  commissioners  of  the  land-tax 
acting  for  the  several  divisions,  parishes,  or  places,  in  or  for 
which  the  said  several  assessments  shall  have  been  made, 
to  appear  and  maintain  the  said  assessments,  or  to  relin- 
quish the  same  respectively,  so  far  as  relate  to  the  lands, 
&c.,  in  question,  and  in  the  meantime  to  stay  all  pro- 
ceedings by  distress  or  otherwise  against  the  party  as- 
sessed or  charged  in  respect  of  such  lands,  &c.,  for  the  levy- 
ing or  compelling  payment  of  the  sum  or  sums  so  as  afore- 
said assessed;  and  it  shall  also  be  lawful  for  the  Court,  if 
it  shall  think  proper,  to  order  the  party  by  whom  or  on 
whose  behalf  such  application  shall  be  made,  to  pay  into 
Court  the  sum  or  sums  assessed,  or  any  part  thereof,  to 
abide  the  determination  of  the  dispute,  and  to  be  disposed 
of  as  the  Court  may  direct ;  and  for  determining  the  ques- 
tion or  questions  in  dispute,  it  shall  be  lawful  for  the  Court 
to  order  the  trial  of  one  or  more  feigned  issue  or  issues 
upon  such  point  or  points  as  the  Court  shall  think  proper, 
and  also  to  direct  who  shall  be  the  plaintiff  or  plaintiffs, 
and  who  shall  be  the  defendant  or  defendants,  on  such 
trial,  or  otherwise  to  dispose  of  the  question  or  questions 
in  dispute,  and  determine  the  same  in  a  summary  manner, 
and  to  make  such  other  rules  and  orders  therein,  as  to  costs 
and  all  other  matters,  as  may  appear  to  be  just  and  reason- 
able/' The  clause  then  goes  on  to  provide  as  to  the  mode  of 
determining  the  question  in  dispute.  That  statute  contem- 
plates the  case  where  two  distinct  bodies  of  commissioners 
have  assessed  a  party  for  the  same  property.    The  remedy 
Mr.  Margetts  has  is  by  appeal  under  38  Geo.  3,  c.  6,  ss.  8 
&  23,  which  has  not  been  repealed  by  the  recent  statute. 
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£ceA.  •/  Pkut      KeUy  and  Andrews,  contra. — ^This  is  a  case  of  doable  as- 
'  ^     sessment  for  the  same  property;  and  all  that  the  statute  re- 

In  re         qmres  to  be  shewn^  in  order  to  ffive  the  Coart  jurisdiction. 
GlattoN       .      ,       ,  ,.  ,       ,  ,  .  ,.^ 

Land-tax.     18^  that  the  applicant  has  been  assessed  m  two  different  pa- 
rishes or  places  in  respect  of  the  same  property.  The  worih 
of  the  statute  are  amply  sufficient  to  include  the  present 
case,  and  unless  the  Court  give  Mr.  Mai^etts  relief,  he  will 
be  wholly  without  remedy,  although  he  is  assessed  twice  for 
the  same  lands.     [Parke,  B.— Is  there  no  appeal  to  the 
commissioners,  if  a  party  be  charged  too  much  ?]  Yes,  there 
may  be,  where  a  party  is  charged  too  much;  but  in  tbii 
case  these  lands  ought  not  to  have  been  assessed  at  all  in 
the  parish  of  Olatton.      The  8th  section  of  38  Geo.  a, 
c.  5,  provides,  that  every  collector  shall  give  notice  of  the 
time  appointed  by  the  commissioners  for  hearing  appeals, 
that  all  persons  who  shall  think  themselves  overrated  may 
know  when  and  where  to  appeal.     The  23rd  section,  after 
providing  that,  in  case  of  controversies  in  assessing  com- 
missioners, the  commissioners    concerned  are   to  with- 
draw, enacts,  that  all  questions  and  differences  which  shall 
arise  concerning  any  of  the  said  rates,  duties,  and  asse»- 

•  ments,  or  the  collecting  thereof,  shall  be  heard  and  finally 

determined  by  the  said  commissioners,  in  such  manner  as 
by  this  act  directed,  upon  complaint  thereof  made  to  them 
by  any  person  or  persons  thereby  aggrieved.  That  act 
applies  only  to  overcharges.  It  cannot  be  said  that  Mr. 
Margetts  was  aggrieved  by  an  assessment  under  that  act 
of  Parliament,  when  he  has  not  an  acre  of  land  within  tlie 
parish  of  Olatton,  where  he  is  assessed. 

Lord  Abingsr,  C.  B. — I  think  we  have  no  jurisdiction 
in  this  case.  The  stat.  1  &  2  Vict.  c.  58,  s.  2,  in  my  opin- 
ion, applies  to  assessments  by  two  different  sets  of  commit 
sioners.  In  that  case  the  act  authorizes  us  to  call  upon 
the  commissioners  to  appear,  and  maintain  or  relinqulsl 
their  respective  assessments.  But  where  a  party  is  as- 
sessed twice  by  one  set  of  commissioners,  I  cannot  doubi 
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that  the  commissioners  have  jurisdiction  to  hear  the  ap«  Eteh.  »/  pim»» 
peaL  J!^ 

In  re 
.         .  1      *  1  Glattom 

FarkBj  B. — The  question  is^  vheth^  we  have  power  land-Tax. 
under  this  act  of  Parliament  to  grant  this  application,  and 
I  am  of  opinion  that  we  have  no  such  power.  It  appears 
to  me  that  under  the  23rd  section  of  the  land-tax  act, 
Mr.  Margetts  has  a  power  of  appeal  to  the  commissioners, 
as  a  person  aggrieved  by  the  assessment.  The  act  of  1  &  2 
Vict.  c.  58,  s.  2,  applies  to  a  case  where  there  have  been 
two  separate  assessments  to  the  land-tax,  made  by  sepa^ 
rate  and  conflicting  bodies  of  commissioners.  It  appears 
to  me  that  our  jurisdiction  under  the  act  fails.  If  the 
land  has  been  twice  assessed  by  one  body  of  commissioners, 
there  must  be  a  remedy  by  appeal.  It  is,  however,  quite 
enough  to  say  that  we  have  no  jurisdiction. 

Gurnet,  B.,  concurred. 

KoLPE,  B. — I  am  inclined  to  think  that  the  act  only 
applies  to  a  case  where  land  has  been  assessed  by  two  dis- 
tinct bodies  of  commissioners:  for  it  enables  the  Court 
to  order  an  issue  to  be  tried,  and  to  direct  who  shall  be 
plaintiffs  and  defendants,  as  in  a  case  under  the  Inter- 
pleader Act,  which  seems  to  imply  that  there  must  be  two 
sets  of  commissioners,  each  claiming  a  right  to  rate  the 
property. 

Rule  discharged. 


Ex  parte  Blackhurst. 

XV.  V.  KICHAKDS  applied  to  the  Court  that  Mr.  Black-  a  penon  ad- 
Ixiirst,  an  attorney  of  the  Court  of  Common  Pleas  at  Lan-  practising  as  an 

attorney  in  the 
Court  of  Common  Pleas  at  Lancaster,  previously  to  the  rule  of  Easter  Term,  6  Will.  4,  is  not 
entitled  to  be  admitted  in  the  superior  Courts  at  Westminster,  without  being  examined  and  giv- 
ing the  ufual  notices,  &c 
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Bxeh,  of  PUast  caster,  might  be  admitted  an  attorney  of  this  Court,  witl- 

^  '  ^     out  the  examination  required  by  the  rules  of  Easter  Term, 

Ex  parte       6  Will.  4:  or,  if  not,  that  he  should  be  examined  imme- 
Blackhurbt. 

diately,  without  going  through  the  form  of  making  the 

usual  affidavits,  depositing  his  articles  of  clerkship,  giviog 
notice,  &c.     It  appeared  from  the  affidavit  on  wUcklie 
moved,   that  the  applicant  had  been  admitted  and  vas 
practising  as  an  attorney  of  the  Common  Pleas  at  Lan- 
caster before  the  late  rules  were  promulgated.    In  Ex 
parte  Parry  (a),  it  was  held,  that  an  attorney  who  had  been 
admitted  in  another  Court  was  entitled  to  be  admitted  in 
this  Court  as  of  course,  without  giving  any  notice  or  un- 
dergoing any  examination.     There  the  attorney,  haTing 
been  originally  admitted  an  attorney  of  the  Court  of 
Great  Sessions  in  Wales,  on  the  abolition  of  the  Welsh 
judicature  was  admitted  an  attorney  of  this  Court  and  tbe 
Court  of  King's  Bench;  he  had  afterwards  discontinned 
practising,  and  ceased  to  take  out  his  certificate  for  some 
years,  but  had  since  been  re-admitted  an  attorney  of  tbe 
Court  of  King's  Bench ;  and  the  Court  were  of  opinion 
that  he  was  clearly  entitled  to  be  re-admitted  in  the 
Exchequer  without  examination. — He  also  cited  Ex  parte 
Yates  {b). 

Lord  Abtnger,  C.  B. — ^The  rule  is  founded  on  an  act  of 
Parliament,  the  language  of  which  is  too  plain  to  be  mis- 
understood, and  which  requires  a  party  to  be  examined 
before  he  can  be  admitted  in  one  of  the  superior  Courts; 
and  the  rule  cannot  be  dispensed  with,  unless  the  party  has 
been  previously  admitted  an  attorney  of  the  superior 
Courts. 

Rule  refused. 

(a)  1  M.  &  W.  295.  (6)  2  M.  &  Scott,  618;  1  Dowl.  P.  C.  721. 
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Egeh,  of  Pigas, 
1840. 
Lavohton  r.  Taylor.  ^ 

UeBT  for  goods  sold  and  delivered. — Plea  as  follows: —  The  Court  of 
The  defendant,  by  Thomas  Sherwood,  his  attorney,  prays  |he  blTrough^of 
judgment  of  the  said  writ  and  declaration,  because  he  says,  i^^Hor  and  *" 
that  before  the  issuing  of  the  writ  in  this  action,  and  before  &  superior 
the  plaintifif's  declaring  thereupon,  to  wit,  on  the  19th  therefore  a  plea 
day  of  December,  1839,  the  plaintiffs,  at  the  borough  of  l^oth«  ac." 
Liverpool,  in  the  county  of  Lancaster,  impleaded  the  de-  J?°"  p^^^'^^s 
fendant  in  the  Borough  Court  of  Liverpool,  then  and  cause  in  that 
there  held  before  the  mayor  of  the  said  borough  of  Liver-  twer  to  an  ac- ' 
pool,  and  thereupon  then  and  there  declared  against  him  peri^  coSrul' 
in  the  said  Court,  for  the  nonpayment  of  the  very  same 
identical  debt  sought  to  be  recovered  in  this  action,  as  by 
the  record  thereof  more  fiilly  and  at  large  appears;  and 
the  defendant  further  says,  that  the  parties  in  this  and 
the   said  former  suit  are  the  same,  and  not  other  or 
different  persons,  and  that  the  said  identical  debt  accrued 
to  the  plaintiff  within  the  jurisdiction  of  the  said  Borough 
Court  of  Liverpool,  to  wit,  at  the  borough  of  Liverpool 
aforesaid,  in  the  county  of  Lancaster  aforesaid,  and  before 
the  commencement  of  the  said  suit  in  the  said  Borough 
Court  of  Liverpool,  to  wit,  on  the  4th  day  of  December, 
A.  D.  1839;  and  that  the  said  Borough  Court  of  Liverpool 
had  in  every  other  respect  full  power  and  jurisdiction  to 
entertain,  hear,  and  determine,  the  said  last-mentioned 
suit,  to  wit,  at  the  borough  aforesaid,  in  the  county  of 
Xiancaster  aforesaid;  and  the  defendant  further  says,  that 
tlie  said  former  suit,  so  commenced  and  prosecuted  against 
bim  the  defendant  by  the  plaintiffs  as  aforesaid,  is  still 
depending  and  undetermined;  and  this  the  defendant  is 
ready  to  verify;  and  therefore  he  prays  judgment  of  the 
said  writ  in  this  suit,  and  the  declaration  thereon  founded, 
now  pleaded  to,  and  that  the  same  may  be  quashed. 

Special  demurrer,  assigning  the  following  causes: — 
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E:teh,  of  Pleat,  First,  that  the  pendency  of  an  action  in  an  inferior  Comt 
cannot  be  pleaded  to  an  action  in  a  superior  Court ;  Se- 
condly, that  if  the  defendant  relies  on  the  inferior  Court 
being  a  Court  of  record,  he  ought  to  have  averred  that  it  is 
a  Court  of  record ;  Thirdly,  that  it  is  not  sufficient  to 
plead  that  the  matters  are  within  the  jurisdiction  of  an 
inferior  Court,  but  that  the  nature  of  the  jurisdictioii 
ought  to  have  been  stated,  and  it  ought  also  to  be  stated 
how  such  Court  was  established,  and  how  it  obtained  its 
jurisdiction,  in  order  that  the  plaintiffs  might  take  a  tn- 
yerse  thereon :  Fourthly,  that  the  superior  Courts  cannot 
take  judicial  cognizance  of  there  being  sucli  a  Conrt  as 
the  Borough  Court  of  Liverpool,  and  that  the  plea  does 
not  sufficiently  inform  the  Court  of  the  legal  existence  of 
such  a  Court  as  the  said  Borough  Court ;  Fifthly,  that  it 
ought  to  be  stated  whether  the  Borough  Court  is  the  Court 
of  our  Lady  the  Queen,  or  whose  Court  it  is ;  Sixthly,  that 
the  defendant  ought  to  have  stated  that  he  was  ready  to 
verify  the  matter  of  record  by  the  record,  and  that  the 
mere  reference  to  the  record  is  not  sufficient ;  Seventhly, 
that  the  plea  ought  to  have  stated  where  the  action  is  still 
depending;  Eighthly,  that  it  is  not  sufficiently  sheim 
that  the  said  Borough  Court  was  properly  held  before  the 
said  mayor,  the  constitution  of  the  said  Court  not  being 
averred ;  Ninthly,  that  the  plea  ought  to  have  shewn  how 
the  action  in  the  Court  below  was  commenced,  whether  by 
levying  a  plaint,  or  how  otherwise,  and  that  such  mode  of 
impleading  was  according  to  the  custom  of  the  Court  ; 
Tenthly,  that  it  is  not  averred  that  the  Court  was  holden 
within  the  limits  of  its  jurisdiction;  Eleventhly,  that  the 
name  of  the  mayor  is  not  stated.    Joinder  in  demurrer. 

Hoggins,  in  support  of  the  demurrer.  —  The  plea  is 
bad.  In  Com.  Dig.,  Abatement,  (H.  24),  it  is  said  that 
"  it  is  no  plea  to  a  writ  in  C.  B.,  or  other  Court  o! 
Westminster,  that  there  is  another  suit  pending  for  the 
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same  cause  in  an  inferior  Courts  as  in  London,  Norwich,  Bxch.  of  puom, 
&c."  The  same  point  was  also  decided  in  Brinsley  v.  ^^^' 
Gold  {a).  So,  in  Sparry' 8  Case  (£),  it  is  said,  ''if  a  man 
bring  an  action  of  debt  in  London  or  Norwich,  or  in  anjr 
inferior  Court,  and  afterwards  bring  an  action  of  debt  in 
the  Common  Pleas,  this  suit  in  the  higher  Court,  which  is 
brought  pending  the  suit  by  bill  in  an  inferior  Court,  shall 
not  abate,  as  appears  in  7  Hen.  4,  8  a,  and  3  Hen.  6, 
15  a,  b«  So,  in  Seer»  v.  Turner  (c),  where  to  an  action  for 
assault,  battery,  and  false  imprisonment,  where  the  de- 
fendant pleaded  in  abatement  the  levying  of  a  plaint  for 
the  same  cause  of  action  in  the  Marshakea,  which  plaint 
was  in  due  manner  removed  into  the  Court  of  King's 
Bench  by  habeas  corpus,  where  it  was  still  depending; 
the  Court  overruled  the  plea,  HoU^  C.  J.,  saying,  ''a 
habeas  corpus  does  not  move  the  cause  out  of  the 
inferior  Court,  the  cause  is  stayed  below;  but  a  plaint 
pending  in  an  inferior  Court  is  no  plea  to  an  action 
brought  in  the  Courts  at  Westminster/'  Another  objec- 
tion to  the  plea  is,  that  it  does  not  state  before  whom  the 
Court  was  held*  The  act  for  amending  the  proceedings 
and  practice  of  the  Court  of  Passage  of  the  Borough  of  Li- 
verpool, (4  &  5  W.  4,  c.  92),  enacts  that  the  Court  may  be 
held  before  the  mayor  and  one  bailijBT,  or  before  the  mayor 
alone,  or  two  bailiffs  only.  The  plea,  therefore,  ought  to 
have  shewn  that  the  Court  was  properly  constituted  so 
as  to  have  jurisdiction  over  the  cause. 

Godson,  contriL. — ^It  may  be  doubtful  whether  the  Bo- 
rough' Court  of  Liverpool  is  to  be  considered  as  an  inferior 
Court.  The  act  of  4  &  5  Will.  4,  c.  92,  has  been  amended 
by  6  &  7  Will.  4,  c.  135 ;  by  the  second  section  of  which  it 
is  enacted, ''  that  no  bailiff  of  the  said  borough  shall  hence- 
forth be  or  form  part  of  the  said  Court,  but  that  the 

(a)  12  Mod.  204.  (6)  5  Co.  61,  a.  (e)  2  Ld.  Raym.  1102. 
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Exeh.  cf  Phoi,  Court  shall  be  the  Court  of  the  Mayor  of  the  Borougli  of 
Liverpool^  and  that  in  all  cases  it  shall  be  sufficient  to 
state  any  pleadings  or  proceedings  to  have  been  liad 
before^  or  any  judgments  to  have  been  given  by  or  to  have 
passed  by  the  consideration  of^  or  any  Court  to  have  been 
held  before,  the  mayor  of  the  borough  of  Liverpool,  by  tke 
name  of  the  mayor  of  the  borough  of  Liverpool,  without 
stating  his  christian  or  surname,  and  without  noticing  any 
change  or  changes  of  the  person  or  persons  filling  the 
office  of  mayor/'  Thus,  though  not  in  the  strict  sense  a 
superior  Court,  yet  the  process  and  proceedings,  as  regu- 
lated by  this  act  of  Parliament,  resemble  those  of  a  supe- 
rior rather  than  an  inferior  Court.  Execution  issued  out 
of  it  may  be  levied  in  any  part  of  the  kingdom.  A  cause 
depending  in  an  inferior  Court  may  be  removed  to  a 
superior,  but  from  this  Court  it  cannot.  It  may  be 
compared  to  the  Courts  of  the  counties  palatine.  In 
Bacon's  Abr.,  Courts,  (D),  superior  Courts  are  divided 
into  Courts  more  principal  and  Courts  less  principal.  Of 
the  latter  description  were  the  Courts  of  the  counties 
palatine.  This  may  be  considered  a  Court  of  a  similar 
nature. 

Lord  Abinger,  C.  B. — All  that  the  act  of  Parliament 
says,  is,  that  the  Court  shall  no  longer  be  held  before  the 
mayor  and  bailiffs,  but  before  the  mayor  alone;  that 
does  not  constitute  it  a  superior  Court.  There  are  manj 
acts  of  Parliament  to  regulate  the  proceedings  of  inferior 
Courts,  but  they  do  not  therefore  make  them  more  than 
inferior  Courts.  With  respect  to  the  Courts  of  the 
counties  palatine,  they  were  the  King's  Courts. 

The  other  Barons  concurred. 

Judgment  for  the  plaintiff. 
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Exeh.  of  Pleat, 
1840. 
Bbll  v.  The  Hull  and  Selby  Railway  Company.  " 

1  HIS  was  an  action  on  the  case,  brought  in  pursuance  By  the  Hull 
of  an  order  of  his  Honour  the  Vice-Chancellor.    The  de-  w"y  aI:1^^'"" 
claration  stated,  that  the  plaintiff,  before  and  at  the  time  ?  ^^"- 1'«*^' , 

*^  '  Ixxx,  8.  69,  it 

of  the  passing  of  an  act  of  Parliament  of  the  6  Will.  4,  is  provided, 

intituled,  "  An  Act  for  making  a   Railway  from  King-  any  part  of  any 

ston-upon-Hull  to  Selby/'  (6  Will.  4,  c.  Ixxx),  had  been,  ^r  foTroid,'"' 

and  still  was,   lawfully  possessed  of  and  entitled  to  a  railway  or  tram 

road,  quay, 

certain  wharf,   situate  upon  the  rirer  Humber;  and  that  wharf,  slope, 

the  defendants,   in  the  exercise  of  the  powers  by  the  mnlicZ^' 

said  act  granted,  so  much  injured  the  said  wharf,  as  to  prita[e!'shau  bl 

render  and  cause  the  same  to  be  inconvenient,  and  wholly  ^<>"nd  necct- 

unfit  and  useless  for  transporting,    conveying,   landing,  througii,  raised, 

shipping,  and  depositing  goods  and  merchandize  from,  to,  lo'^muX^^Jred 

and  at  the  said  wharf :  yet  the  defendants  did  not  nor  "  *®  *>*  ""- 

passable  or  In- 

would,  at  their  own  expense,  cause  another  good  and  mffi-  convenient  for 

cieni  wharf  to  be  set  out  and  made  instead  thereof,  as  con-  catTie"  or"ar- 

yenient  for  transporting,  conveying,  landing,  shipping,  and  [h^^fran^ort^ 

depositing  of  goods  and  merchandize,  as  the  said  wharf  ^"6^*  conveying, 

80  injured  as  aforesaid,  or  as  near  thereto  as  might  be.  ping,  or  depo- 

Pleas— first,   not  guilty  (by  statute);    secondly,    that  J^Hd^orm^r. 

the  plaintiff  was  not  lawfully  possessed  of  the  said  wharf  chandixe.  the 

.        lu        J      1        ^  X-         J  !_•  1-     •  Company  tliall, 

m    the    declaration  mentioned;    on  which  issues  were  at  their  own 

.   .      ^  expense,  before 

JOinea.  any  such  road, 

quay,  wharf, 
slope,  or  other 
communication  shall  be  cut  through,  raised,  sunk,  taken,  or  injured  as  aforesaid,  cause  another 
good  and  sufficient  road,  quay,  wharf,  slope,  or  other  communication,  as  the  Cise  shall  require, 
to  be  set  out  and  made  instead  thereof,  as  convenient  for  passengers.  Inc.,  and  for  transporting, 
Ac,  of  goods  and  merchandize,  as  the  said  road,  quay,  wharf,  slope,  or  other  commun: cation  so 
to  be  cut  through,  raised,  sunk,  taken,  or  injured  as  aforesaid,  or  as  near  thereto  as  may  be." 
The  plaintiff  had  a  wharf  on  the  river  H umber,  between  which  and  the  low  water  mark  the 
defendants  constructed  their  railway,  (in  the  line  prescribed  by  the  act  of  Parliament),  thereby 
rendering  the  communication  between  the  wharf  and  the  river  inconvenient  and  dangerous:— 
Held,  that  the  plaintiff's  wharf  was  thereby  injured  within  the  meaning  of  this  section,  (which 
was  not  conEned  to  an  injury  done  bodily  to  the  wharf  itself);  that  he  was  entitled  to  have  a 
new  wharf  constructed  for  him  by  the  defendants,  and  was  not  bound  to  apply  for  compensation 
under  another  section  of  the  act,  which  empowered  a  sheriff's  jury  to  assess  the  sum  payable 
for  any  future  temporary  or  perpetual,  or  recurring  damages,  done  or  sustained  by  reason  of  the 
taking  of  land  for  the  purposes  of  the  act. 

Under  what  circumsunces  proprietors  of  the  railway,  who  had  parted  with  their  shares  in 
order  to  become  witnesses  for  the  defendants,  were  competent,  quare. 

VOL.  VJ.  AAA  M.  W. 
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Bxeh.  of  PUat,      The  CEuse  was  tried  before  Coleridge^  J.,  at  the  last 
.   ^^^'   .     York  assizes,  when  it  appeared  that  the  plaintiff  was  the 
Bell         owner  of  a  wharf  adjacent  to  the  river  Humber,  in  the 
Hull  &  Selby  town  of  Hull.  The  defendants,  in  pursuance  of  the  poweis 
Railway  Co.    g^j^^^g^  ^^  ^y^^^  ^y  their  act  of  Parliament,  constructed  a 
railroad  on  the  foreshore  of  the  Humber,  between  the 
plaintiff's  wharf  and  low  water  mark.     Before  the  con- 
struction  of  this  railway,  vessels  were  able  to  lie  alongside 
the  wharf,  and  there  take  in  their  cargoes ;  but  by  the  in- 
tervention of  the  railway  they  were  prevented  from  doing 
so,  and  could  only  be  loaded  at  great  inconvenience,  and 
sometimes  at  risk  to  the  cargoes.    Compensation  had  been 
awarded  to  the  plaintiff  by  a  jury  empannelled  under  the 
26th  section  of  the  act  (a),  who  took  into  consideration 
the  value  of  the  land,  the  increased  expense  necessary  to 
carry  on  the  business  of  the  wharf,  and  the  damage  likelj 
to  be  done  to  the  goods  shipped  from  the  wharf.    The 
plaintiff,  however,  insisted  that  he  was  entitled  to  have  a 
new  wharf  constructed  for  him  by  the  Company,  under 
the  69th  section  of  the  act  (6).    No  part  of  his  land  was 

(a)  Which  empowers  a  jury  aasesaed  separately  and  distiDcily 
(summoned  and  empannelled  as  from  the  value  of  the  lands  so  to  be 
therein  mentioned)  to  assess  da-  taken  or  used  as  aforesaid." 
mages  in  respect  of  the  value  of  (6)  Which  enacts,  **  that  in  a3 
the  land  taken,  "  and  also  the  cases  in  which,  in  the  exercise  of 
sum  of  money  to  he  paid  hy  way  any  of  the  powers  therehy  grant- 
of  satisfaction,  either  for  the  da-  ed,  any  part  of  any  carriage,  how, 
mages  which  shall  hefore  that  time  or  foot  road,  railway  or  tram  road, 
have  been  done  or  sustained  as  quay,  vAaf/,  slope,  or  oMer  eon- 
aforesaid;  or  for  the  future  tempo-  munieation^  either  public  or  pri- 
rary  or  perpetual,  or  for  any  re-  vate,  shall  he  found  necessary  to 
curring  damages,  which  may  he  so  be  cut  through,  raised,  sunk,  takeOf 
done  or  sustained  as  aforesaid,  and  or  so  much  injured  om  tobe  impttf^ 
the  cause  or  occasion  of  which  sable  or  inconvenient  for  passeo- 
shall  have  been  in  part  only  obvi-  gers,  cattle,  or  carriages,  or  for  the 
ated,  removed,  or  repaired  by  the  transporting,  conveying,  hndin^y 
■aid  company;  which  satisfaction  shipping^  or  depositing  of  any  goods 
or  compensation  for  such  damage  or  merchandize^  the  said  Company 
or  lots  shall  be  inquired  into  and  shall,  at  their  own  expense,  btfore 


TRINITY   TERM,  3  VICT.  701 

cut  tfaroi2gh>  unless  the  foreshore  of  the  river  could  be  EmcIl  of  pieat, 
considered  as  belonging  to  him.  v-if^^Lx 

The  defendants  called  as  a  witness,  at  the  trial,  one        Bell 
James  Walker,  one  of  the  proprietors  incorporated  by  Hvll&  Sblbt 
name  in  the  act  of  Parliament.     He  was  examined  on  the    ^^^^^^^  ^^ 
voir  dire,  and  stated  in  substance,  that  he  had  2dO  shares 
in  the  railway;   that  having  been  requested,  to  transfer 
them,  for  the  purpose  of  being  qualified  as  a  witness,  he 
had  transferred  them  to  a  Mr.  Parker :  that  nothing  was 
said  about  their  being  returned,  although  he  believed 
there  was  an  understanding  to  that  effect :  that  he  consi- 
dered the  return  of  the  shares  to  depend  on  Mr.  Parker^s 
honour,  but  that  he  would  have  taken  proceedings  to  com- 
pel the  re-transfer  of  them.     The  learned  Judge,  consider- 
ing the  transfer  of  the  shares  to  be  merely  colourable,  re- 
jected the  witness  as  being  still  interested.   He  also  rejected 
four  other  witnesses  who   appeared  to  stand  in  nearly 
similar  circumstances  with  the  witness  Walker.    And  his 
lordship  left  three  questions  to  the  jury:  first,  whether 
the  defendants  had  given  the  plaintiff  as  good  a  communi- 
cation as  he  had  before ;  secondly,  whether  he  had  already 
received  compensation  in  respect  of  his  present  claim ;  and 
thirdly,  whether  the  plaintiff  was  entitled  to  the  foreshore 
in  front  of  his  wharf.     The  jury  found  the  first  two  ques- 
tions in  the  negative,  and  the  third  in  the  afifirmative ;  and 
the  verdict  was  thereupon  entered  for  the  plaintiff,  with 
nominaj  damages. 

In  Easter  Term,  StarJde  obtained  a  rule  to  shew  cause 

any  such  road,  quay,  wharf,  slope,  tie,  and  carriages,  and  for  trans- 
or  other  communication  shall  he  porting,  conveying,  landing,  ship- 
cut  through,  raised,  sunk,  taken,  ping,  or  depositing  of  goods  or  mer- 
or  injured  as  aforesaid,  cause  an-  chandize,  as  the  said  road,  quay, 
ether  ffood  and suffldefU  Toad,q}iayj  wharf,  slope,  or  other  communica- 
wharf,  slope,  or  other  communica-  tion  so  to  be  cut  through,  raised, 
tion  (as  the  case  may  require)  to  be  sunk,  taken,  or  injured  as  aforesaid, 
set  out  and  made  instead  thereof,  or  as  near  thereto  as  may  be." 
as  (Minyenient  for  passengers,  cat- 

A  A  a2 
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Exeh.  of  pum,  why  a  nonsuit  should  not  be  entered,  on  two  gnmnds: 

^  *    ^     first,  that  the  69th  section  of  the  act  did  not,  under  the  cir- 

Bell         cumstances,  impose  on  the  defendants  the  obligation  of 

Hull  &'sblbt  making  a  new  wharf  for  the  plaintiff,  but  only  of  making 

for  him  an  equally  commodious  communication  to  the  old 

wharf:  and  secondly,  that  Walk^  was  improperly  rejected 

as  a  witness.     In  this  term, 

CrestweU,  Alexander,  and  Martin,  shewed  cause.— The 
plaintiff  is  clearly  entitled  to  a  new  wharf,  under  the  69tli 
section  of  the  act  of  Parliament ;  his  "  communication" 
has  been  " injured,'*  and  rendered  "inconvenient  for  the 
shipping  of  goods  and  merchandize,'*  within  the  veiy 
words  of  that  section.    It  is  not  necessary  for  this  purpose 
that  any  portion  of  his  soil  should  have  been  actually  cut 
through  or  taken  away ;  it  is  sufficient,  if  the  access  to  hu 
wharf  has  been  made  either  impassable  or  inconvenient  by 
the  construction  of  the  railroad.     Secondly,  the  witness 
Walker  was  rightly  rejected,  as  being  interested  in  the  re- 
sult of  the  suit.     Although  he  had  transferred  his  %a/ in- 
terest in  his  shares,  he  still  retained,  under  the  circum- 
stances admitted  by  him,  an  equitable  interest  in  them: 
the  transferee  would  be  a  trustee  for  him,  and  would  h&^e 
been  injoined  by  a  decree  in  equity  to  retransfer  the 
shares  to  him.     Bat  farther,  it  was  a  matter  for  the  deci- 
sion of  the  Judge  at  Nisi  Prius,  upon  the  facts  elicited  on 
the  voir  dire,  whether  the  witness  retained  an  interest  in 
the  shares,  which  rendered  him  incompetent;  and  even  if 
he  has  come  to  a  wrong  conclusion  upon  them,  it  is  a 
question  whether  the  Court  above  can  review  his  opinion. 
[Alderson,  B. — ^The  point  could  not  be  raised  by  a  bill  of 
exceptions,  but  surely  it  may  on  a  motion  for  a  new  tri^ 
Suppose  a  Judge  at  Nisi  Prius  were  to  decide  that  certain 
facts  amounted  to  a  sufficient  search  for  a  document,  to  let 
in  secondary  evidence  of  its  contents;  if  the  Court  above 
should  think  those  facts  did  not  constitute  a  sufficient 
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search,  wotild  it  not  be  competent  to  them  to  overrule  the  ^«*«  «/  Pfc«w. 
decision  of  the  Judge?]     But  the  authorities  shew  that  a  *  ^ 

deed,  executed  for  such  a  purpose  as  this  was,  is  inralid  al-  ^^^ 
together.  In  Birch  v.  Blagrave  (a),  a  conveyance  made  to  Hull  &'sklby 
avoid  being  sheriff  of  London,  was  held  to  be  wholly  in- 
operative. Ward  V.  Lanis  {b)  is  to  the  same  effect.  The 
party  may  not,  indeed,  be  competent  to  set  up  his  own 
fraud  to  avoid  his  own  deed ;  Doe  d.  Roberts  v.  Roberts  {c) ; 
but  here  the  objection  comes  from  a  third  party,  against 
whose  interest  the  colourable  deed  is  used.  In  Parker  v. 
Whitby  {d),  a  person  who  admitted  that  he  conceived  him- 
self bound  in  honour,  though  not  legally,  to  contribute  to 
the  expenses  of  a  party  to  the  suit,  was  held  nevertheless 
to  be  a  competent  witness  for  that  party;  but  there  there 
clearly  was  no  interest,  either  legal  or  equitable. 

Sir  W.  W.  FoOett,  Starkie,  Baines,  and  R.  C.  HUdyard, 
contra. — First,  the  reasonable  construction  of  the  69th 
section  is,  that  the  word  '^  injured''  should  be  construed 
with  reference  to  the  preceding  words,  ^'  cut  through, 
raised,  sunk,  taken,''  all  of  which  are  applicable  only  to 
the  case  where  the  property  of  the  party  is  taken  or 
affected  by  some  bodily  injury  done  directly  to  itself.  The 
general  class  to  which  the  remedy  provided  by  that  section 
is  to  apply,  is  an  intercepted  communicaiion^thii  previous 
words, ''  road,  quay,  wharf,  slope,"  are  only  instances  of  such 
communication.  Here,  the  wharf  itself  is  not  cut  through, 
raised,  sunk,  or  taken ;  neither  is  it  ir^fured,  in  the  sense 
in  which  that  word  is  used  in  this  clause,  viz.  with  relation 
to  an  injurytby  some  bodily  act,  as  it  were,  done  by  the 
thing  itself  which  is  the  subject  of  complaint ;  it  is  only 
the  communication  to  the  wharf,  along  the  foreshore,  which 
is  so  injured.  The  plaintiff,  therefore,  is  not  entitled  to 
bave  a  new  wharf  constructed  for  him,  but  only  to  have 

(a)  Ambl.  264.  (c)  2  B.  &  Aid.  367. 

(6)  Ftec.  in  Chsn.  182.  {d)  Tun.  &  Rufi.  366. 
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Exeh.  1^  Pieoi,  his  intercepted  oommnnication  thereto  restored  to  its  for- 
^    ^      .     mer  state  of  conyenience.     That  which  is  the  subject  of 
Bfll         restoration,  is  the  thing  to  which  the  actoal  hodily  mjary 
Hull  fk  sblst  is  done.     The  line  of  this  railway  is  fixed  by  act  of  Pvlii- 
Railway  Co.   j^^^^.  ^^^  j^  would  be  Very  unreasonable  to  compd  tbj 
company  to  erect  a  new  wharf,  where  the  present  wharf  b 
untouched,  and  the  access  to  it  only  is  affected  by  the  nil- 
way.    The  plaintiff's  remedy  for  the  loss  sustained  theiek 
is  provided  by  the  26th  section,  under  which  he  was  hooiKl 
to  seek  compensation :   Besp  v.  Pease  (a),  Bex  v.  ixmioi 
Dock  Company  {b). 

Secondly,  the  witness  was  competent,  inasmuch  as  lie 
had,  by  the  instrument  of  conveyance,  divested  himself  of 
all  interest  in  the  shares,  both  legal  and  equitable.  The 
point  to  be  considered  is  the  operation  of  the  instnunent 
in  law,  not  the  intention,  still  less  the  expectation,  of  tk 
party  in  making  it.  The  Court  of  Chancery  would  not 
direct  a  reconveyance  of  property  transferred  for  the  pur- 
pose of  making  the  conveying  party  a  witness,  in  fraud  of 
a  Court  of  justice.  Howes  v.  Leader  {c),  and  Doe  d.  Roktr^ 
V.  Roberts,  are  clear  authorities  to  shew  that  this  deed  ▼>» 
valid,  as  against  the  witness,  as  well  in  equity  as  at  lav. 

Cur.  adF.  vult 

The  judgment  of  the  Court  was  delivered  a  few  dan 
afterwards  by 

Lord  Abinoer,  C.  B. — In  this  case  the  plaintiff  (l^ 
clared,  that  at  the  passing  of  an  act  of  Parliament  for 
making  a  railway  from  Hull  to  Selby,  he  was  possessed  of 
a  wharf  on  the  river  Humber;  that  the  defendants,  the 
proprietors  of  the  railway,  so  injured  this  wharf  as  to  ren- 

(a)  4  B.  &  Adol.  30.  (h)  5  Ad.  &  £11.  161 ;  6  Nev.  &  M.  S9C 

(c)  Cro.Jac.270;  Yelv.  196. 
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der  it   incoiiTenient  for   the  landing   and    shipping  of  ^«*.  4  W#aj, 
goods,  and  that  they  had  refused  to  make  and  set  out  for  ^ 

him  another  wharf  instead  thereof,  as  convenient  for  the  ^^^^ 
landing  and  shipping  of  goods  as  the  one  so  injured.  To  Hull  ft  Selbt 
this  declaration  the  defendant  pleaded,  first,  not  guilty  (by  ^''•''^^  **• 
the  statute) ;  secondly,  that  the  plaintiff  was  not  possessed 
of  the  wharf  as  of  his  own  property.  On  the  latter  issue, 
the  plaintiff  is  clearly  entitled  to  a  verdict ;  but  the  main 
question  in  the  esse  arises  on  the  general  issue.  This 
point  depends  on  the  construction  to  be  put  upon  the 
69th  section  of  the  act  of  Parliament  in  question,  the  6 
Will.  4,  c.  Ixxx.  It  was  contended  for  the  defendants,  on 
the  argument,  that  the  injury  to  the  wharf  which  was, 
under  that  clause,  to  be  compensated  by  the  erection  of  a 
new  wharf,  must  be  an  injury  done  by  acts  ejusdem  gene- 
ris with  those  specifically  mentioned  in  the  clause — such  as 
by  ''  cutting  through,  raising,  sinking,  or  taking  away'' 
the  wharf  itself,  and  must  have  reference  to  some  bodUy 
injury  done  directly  to  the  wharf.  We  think,  however, 
that  such  is  not  the  right  construction  of  the  act.  A  liberal 
interpretation  ought  to  be  put  upon  clauses  of  this  kind. 
The  plaintiff's  wharf  has  been  rendered  comparatively  in- 
accessible, and  its  usefulness  for  the  landing  and  shipping 
of  goods  nearly  destroyed,  by  the  railroad  which  now  cuts 
it  off  from  the  river :  and  it  would  surely  be  putting  a 
most  unreasonably  strict  construction  on  the  act  of  Par- 
liament, to  say  that  the  wharf  is  not  thereby  very  con- 
siderably injured.  The  26th  section  of  the  act  does  not 
afford  the  plaintiff  the  remedy  he  requires  and  is  entitled 
to.  If  the  case,  therefore,  rested  here,  the  plaintiff  would, 
on  the  construction  which  we  think  the  act  of  Parliament 
ought  to  receive,  be  entitled  to  have  the  verdict  entered 
for  him  on  the  first  issue.  The  next  question  is,  how  far 
the  case  is  altered  by  the  alleged  compensation  obtained 
by  the  plaintiff  before  the  sheriff.  That  question,  how- 
ever, does  not  arise  on  these  pleadings.    The  case  would 
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Eich:  of  Pleat,  haTC  been  different^  if  the  defendants  bad  paid  a  slulUng 
^  '   ^     into  Court,  and  pleaded  that  the  plaintiff  had  sustained  no 


Bell  farther  damage:  as  it  is,  there  is  no  issue  which  raises  the 
Hull  &  Selbt  question.  The  last  point  is  as  to  the  rejection  of  the  evi- 
Kailwat  o.  ^gj^^  q£  certain  of  the  proprietors  of  the  railway.  The 
principle  of  law  relating  to  this  point  is  dear  enough;  the 
only  difBculty  is  its  application  to  the  present  case.  If 
the  witnesses  have  really  parted  with  all  legal  and  equit- 
able interest,  they  are  competent ;  otherwise  they  are  not. 
Now  this  fact  is  left  in  some  degree  of  ambiguity  on  the 
notes  of  the  learned  Judge.  Some  of  the  witnesses  appear 
to  hare  parted  with  one  interest,  others  with  both.  Why 
they  should  have  been  tendered  as  witnesses  it  is  difficult 
to  see,  because  their  evidence  does  not  appear  to  be  capable 
of  throwing  any  light  upon  the  construction  of  the  act  of 
Parliament.  Upon  the  whole,  however,  as  there  appeals 
to  be  a  doubt  whether  the  witnesses,  or  at  least  all  of  them, 
were  properly  rejected  as  incompetent,  we  think  the  rule 
must  be  absolute  for  a  new  trial. 

Rule  absolute. 
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ExeJL  of  Pieast 
1840. 


The  Edinbvkoh^  Leith^  and  Newhaven  Railway  Coh- 

FANT  V.  HeBBLEWHITE. 


D 


EBT  for  two  calls  of  £2  each,  upon  forty  shares  in  By  the  Edin- 
the  above  Company,  of  which  the  declaration  stated  the  Raifway  Act! 
defendant  to  be  the  owner  and  proprietor,  the  declara-  f*^.^*"^^'., 
tion  being  in  the  general  form  given  by  the  act  of  Parlia-  "  provided, 

_    ft    ^ -wwr-tt     M  •         f /x  /  \       -ni  t*  1         that  in  actions 

ment,  6  &  7  Will.  4,  c.  cxxi.  s.  50(a).  Pleas — first,  that  by  the  Com- 
pany for  calls, 
it  shall  be  suffi- 
cient to  allege,  that  the  defendant,  being  a  proprietor  of  so  many  shares,  is  indebted  to  the  Com- 
pany in  such  sum  of  money  upon  such  shares  belonging  to  him,  whereby  a  right  of  action  hath 
accrued  to  the  Company  by  virtue  of  this  act,  without  setting  out  the  special  matter ;  and  in 
such  action  it  shall  only  be  necessary  to  prove  that  the  defendant  was  a  proprietor  at  the  time  of 
making  the  calls,  that  they  were  in  fact  made,  and  that  notice  thereof  was  given  according  to 
the  act  To  a  declaration  in  the  general  form  given  by  this  clause,  the  defendant  pleaded  pleas 
denying  notice  of  the  calls  pursuant  to  the  act,  and  concluding  with  a  verification: — HeU,  that 
the  allegation  of  notice,  that  being  a  fact  necessary  to  be  proved  in  order  to  entitle  the  plain- 
tiffs to  recover,  must  be  taken  to  be  impliedly  contained  in  the  declaration,  by  reference  to  the 
act  of  Parliament;  and  therefore  that  the  pleas,  being  in  denial  of  a  matter  necessarily  implied 
in  the  declaration,  ought  to  have  concluded  to  the  country  and  not  with  a  verification,  and  were 
on  that  ground  bad  on  special  demurrer. 

SembUi  that  in  such  case,  the  plea  of  not  indebted  would  sufficiently  put  in  iuue  all  the  mat- 
ters required  by  the  act  to  be  proved  in  support  of  the  action. 

By  another  section  «of  the  act,  (s.  49),  the  directors  were  empowered  to  make  the  calls  in 
manner  therein  mentioned,  and  to  sue  for  them,  in  case  of  nonpayment,  by  action  of  debt ;  or 
otherwise,  in  their  option,  the  proprietors  neglecting  to  pay  the  same  should  forfeit  all  their 
shares  for  the  benefit  of  the  Company :  provided,  that  no  advantage  should  be  Uken  of  any  such 
forfeiture,  until  notice  thereof  given  to  the  proprietor  in  manner  therein  mentioned,  nor  unless 
the  same  should  be  declared  to  be  forfeited  at  some  general  or  special  meeting  of  the  Com  • 
pany  within  six  months  after  such  forfeiture  should  happen,  which  declaration  should  ipso  jure 
be  a  forfeiture  of  the  shares.  To  an  action  of  debt  for  calls,  the  defendant  pleaded,  that  by  rea- 
son of  having  neglected  to  pay  calls  on  his  shares,  they  were,  in  pursuance  of  the  act,  declared 
by  the  directors  to  be  forfeited,  and  the  directors  exercised  and  declared  their  option,  according 
to  the  act,  that  the  same  should  be  forfeited,  and  the  same  then  became  and  were  forfeited,  of 
vffbich  the  defendant  had  due  notice,  and  acquiesced  in  the  forfeiture : — Held,  on  special  de- 
murrer, that  the  plea  was  bad,  for  not  shewing  that  the  shares  were  declared  to  be  forfeited  at 
a  general  or  special  meeting  of  the  Company,  according  to  the  provisions  of  the  act 

(a)  Sect  50.  "  In  any  action  or  allege,  that  the  defendant  or  de- 

fluit  brought  by  the  laid  Company,  fendants,be]ng  a  proprietor  or  pro- 

in  the  manner  hereinafler  directed,  prieton  of  such  or  so  many  share 

against  any  proprietor  or  proprie-  or  shares  in  the  said  Company,  is 

tors  of  any  share  or  shares  in  the  or  are  indebted  to  the  said  Compa- 

said  Company,  to  recover  any  sum  ny  in  such  sum  or  sums  of  money, 

or  sums  of  money  due  and  payable  upon  such  or  so  many  share  or  shares 

tothesaid  Company,  for  or  by  reason  belonging  to  the  defendant,  as  the 

of  any  call  or  calls  made  by  virtue  of  case  may  happen  to  be,  whereby  a 

this  act,  it  shall  be  suflScient  for  right  of  action  or  suit  hath  accraed 

the  said  Company  to  declare  and  to  the  said  Company,  by  virtue  of 
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Mreh,  •/  Pktu,  the  defendant  was  not  nor  is  indebted  in  maimer  mi 
^..^.^..J.^  form^  &c.;  secondly,  that  no  notice  of  the  respectiTe 
Edinburgh  calls  in  the  declaration  mentioned,  or  of  any  part  thereot 
Railway  Co.  was  given  m  manner  and  form  as  required  by  the  said 
H£BBL£WHiTs.  *^*  ^^  Parliament : — ^verification ;  thirdly,  that  the  diiec- 
tors  did  not  appoint  any  time  or  times  or  maimer  far 
the  payment  of  the  said  calls,  or  any  of  them,  nor  any 
bank  or  bankers  at  which  or  to  whom  the  same,  or  my 
of  them,  might  or  were  to  be  paid,  as  in  and  by  the  sod 
act  in  that  behalf  directed : — ^verification ;  fourthly,  tbt 
before  the  commencement  of  this  suit,  to  wit,  on  the  13tl 
of  December,  1839,  by  reason  of  the  defendant,  as  saii 
proprietor  as  aforesaid,  having  neglected  and  refused  u 
pay  his  rateable  and  proportionable  share  of  money  callei 
for  in  respect  of  the  said  respective  shares,  according  to 
the  said  act  of  Parliament,  being  the  said  calls  in  the  de- 
claration mentioned,  for  the  space  of  two  calendar  montb 
and  more,  theretofore  elapsed  after  the  time  in  that  k- 
half  fixed  for  payment  thereof,  the  said  shares  in  tte 
declaration  mentioned  were  and  each  of  them  was,  in  pa- 
suance  of  the  said  provisions  of  the  said  act  of  Parliament 
in  that  behalf,  declared  by  the  directors  of  the  said  Com- 
pany to  be  forfeited ;  and  the  said  directors  then  eierdsed 
and  declared  their  option,  according  to  the  said  act  of  Par- 
liament, that  the  same  should  be  forfeited,  and  the  ma 
respectively,  to  wit,  then  became  and  were  forfeited,  o: 
which  the  defendant,  to  wit,  then  had  due  notice,  accoitl- 

this  act,  without  setting  forth  the  without  proring.the  appointntU 

tpecial  matter :  and  in  such  action  of  the  directors  who  made  such  d 

or  Buit,  it  shall  be  only  necessary  to  or  calls,  or  other  matters  whttsr 

prove  that  the  defendant  or  defend-  ever,  and  the  said  Company  s^ 

ants,  at  the  time  of  making  such  call  thereupon  be  entitled  to  recover  i^ 

or  calls,  was  or  were  a  proprietor  or  said  call  or  calls  which  shall  if 

proprietors  of  some  share  or  shares  pear  to  be  due,  and  the  legal  iofe^ 

in  the  said  Company,  and  ^hat  such  est  which  shall  be  due  thereon  V 

call  or  calls  was  or  were  in  fact  the  expenses  that  may  he  incurred 

made,  and  that  such  notice  thereof  in  prosecuting  for  and  recoveru| 

waa  given  as  is  directed  by  this  act,  the  same." 
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iDg  to  the  said  act  of  Parliament  and  the  provisions  thereof^        1840. 
and,  to  wit,  then  assented  thereto  and  acquiesced  in  the     e^,^buroh 

said  forfeiture : — ^verification ;  fifthly,  that  this  action  was       *  Lbith 

T      A  .         ,  ,  /•«!.,     Railway  Co. 

commenced  after  a  certain  sale  and  transfer  of  the  said  «. 

respective  shares  theretofore  made  by  the  defendant,  the  ^^■'**'='^«"*- 
then  proprietor  thereof,  without  his  having  paid  or  dis- 
charged divers  large  sums  of  money,  amounting  in  the 
whole  to  a  large  sum  of  money,  to  wit,  £100,  which  had 
theretofore,  and  before  such  sale  and  transfer,  been  duly 
called  for  upon  the  said  respective  shares,  and  upon  eadi 
of  which  said  respective  shares  there  was  at  the  time  of 
such  sale  and  transfer  a  large  sum  of  money,  part  of 
the  sum  of  £100,  respectively  due,  and  that  such  sale  and 
transfer  was  made  after  the  passing  of  the  act  of  Parlia- 
ment in  the  declaration  mentioned,  and  before  the  passing 
of  another  act  of  Parliament  concerning  the  said  Company, 
passed  the  1st  of  July,  1839,  to  wit,  on  the  Ist  of  Septem- 
ber, 1838,  whereby,  and  according  to  the  said  first-men- 
tioned act  of  Parliament,  the  same  shares  became  and 
were  forfeited ;  of  all  of  which  premises  the  plaintiflFs,  to 
wit,  on  the  said  1st  of  September,  1838,  had  notice,  and 
the  said  forfeiture  in  this  plea  mentioned  was,  to  wit,  then, 
in  all  respects  duly  ratified  and  declared,  in  the  manner  in 
the  said  first-mentioned  act  of  Parliament  in  that  behalf 
directed : — ^verification. 

Special  demurrer  to  the  2nd,  drd,  4th,  and  5th  pleas : 
assigning  as  causes  of  objection  to  each  of  them,  ''  that 
it  amounts  to  the  general  issue,  and  ought  to  have  con- 
cluded to  the  country,  and  is  neither  a  denial,  nor  a  suffi- 
cient nor  proper  confession  and  avoidance,  of  any  matters 
in  the  declaration  mentioned,  &c.  /'  and,  in  addition,  to  the 
4th  and  5th  pleas  respectively,  ''that  it  is  an  informal  and 
improper  denial  of  the  averment  in  the  declaration,  that 
the  defendant  was  the  owner  and  proprietor  of  shares  in 
the  Company,  as  therein  alleged,  and  that  the  plea  does  not 
state  that  the  said  shares  were  declared  to  be  forfeited  at 
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Eteh.  •/  Pleat,  any  meeting  of  the  said  Company,  general   or  special, 


1840. 

^^ V ^ 

Edinbukoh 

&  Leith 
Railway  Co. 


after  such  forfeiture  was  made.' 


Cowling,  in  support  of  the  demurrer. — All  ihc  pleas  are 
Hebblewritb.  ^*^»  **  amoimting  to  the  general  issue,  and  also  as  not  be- 
ing either  in  denial,  or  in  confession  and  aroidance,  dm 
matter  alleged  in  the  declaration.  The  second  plea  state 
in  substance,  that  no  notice  of  the  calls  was  given.  B^ 
notice  is  a  fact  which  must  be  shewn  in  evidence  by  tbe 
plaintiffs,  in  support  of  their  case.  The  statute  6  &  7 
Will.  4,  c.  cxxi,  8.  50,  gives  a  general  form  of  declanlxcc 
for  calls;  but  it  is  nevertheless  a  necessary  part  <^  tk 
proof  on  the  part  of  the  Company,  under  the  plea  d 
nunquam  indebitatus,  that  the  several  conditions  pre- 
cedent, specified  in  the  49th  section  (a),  have  been  coe- 


(a)  Section  49.  The  said  Com- 
pany shall  have  power  from  time 
to  time  to  make  such  call  or 
calls  of  money  from  the  present  or 
any  future  proprietors,  their  heirs, 
&c.,  according  to  the  amount  of 
their  respective  interests,  shares, 
and  subscriptions  already  belonging 
to  or  subscribed  for,  or  hereafter  to 
belong  to  or  be  subscribed  for  by 
him,  her,  or  them,  for  the  purposes 
of  this  act,  as  the  directors  of  the 
Company  shall  from  time  to  time 
deem  necessary  for  those  purposes, 
payable  on  such  day  or  days  as 
shall  be  fixed  by  the  said  directors, 
due  notice  of  which  shall  be  made 
to  the  proprietors  by  advertisement 
in  one  or  more  of  the  newspapers 
published  in  Edinburgh,  giving  not 
less  than  fourteen  days*  notice,  or 
by  a  letter  put  into  the  post-ofiice, 
signed  by  the  secretary  or  other 
officer  or  person  or  persons  appoiat- 
ed  by  the  directors ;  but  so  as  no 
call  shall  exceed  the  sum  of  tw» 


pounds  for  every  twenty  pooB^  ok 
the  sum  or  sums  so  subscribed,  m 
so  as  no  call  to  that  amoont  Ik 
made  but  at  any  mtcrvwl  of  thm 
calendar  motkths,  at  least,  from  tb 
preceding  call;  which  mouej  s» 
called  for  shall  be  paid  to  mci 
bank  or  bankers,  and  in  snch  man- 
ner, as  the  said  directors  shall  fne 
time  to  time  appoint  and  direct  Kr 
the  purposes  of  this  act,  and  iit 
said  calls  shall  bear  interest  fn% 
and  after  the  periods  of  paymec: 
so  fixed  until  payment ;  and  in  case 
such  proprietor  or  proprietors  slui^ 
neglect  or  refuse  to  pay  his,  her,  cr 
their  rateable  or  proportionable  pf- 
or  share  of  the  said  money,  to  ix 
paid  for  as  aforesaid,  and  intern; 
thereon,  for  the  space  of  two  caJtc- 
dar  months  after  the  time  or  ^nrd 
the  respective  times  fixed  for  pr- 
meat  thereof  as  aforesaid,  thes. 
and  in  every  such  case,  the  samf^ 
with  interest  due  thereon,  and  costs 
of  siut,  may  be  eiHier  sued  for  aod 
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plied  with.     In  the  case  of  The  London  and  Brighton  RaU"  Bxeh.  of  PUm, 

way  Company  v.  Wilson  (a),  the  defendant  sought  to  plead     ^   ^      . 

a  similar  plea  to  the  present,  but  the  Court  refused  to     Edinburgh 

&  Leith 

allow  it,  Ttndaly  C.  J.,  saying,  that  the  plea  of  never  in-  Railway  co. 
debted  called  npon  the  plaintiffs,  before  they  had  any  hbbblewhitb, 
right  to  say  such  debt  was  recoverable,  to  prove  the  condi- 
tion precedent  as  to  notice,  which  the  act  of  Parliament 
had  imposed  upon  them.  The  act  having  expressly  dis- 
pensed with  certain  allegations  which  must  otherwise  have 
appeared  upon  the  face  of  the  declaration,  of  which  this  as 
to  notice  is  one,  the  defendant  ought  not  to  put  upon  the 


recovered  by  the  said  Company  in 
the  manner  after  directed,  in  the 
Court  of  Session,  orin  any  competent 
Court  or  Courts  in  Scotland,  or  in 
any  of  his  Majesty's  Courts  of  Re- 
cord at  Westminster,  or  in  the 
Court  of  King's  Bench  and  Com- 
mon Pleas  at  Dublin,  as  the  case 
may  be,  or  otherwise,  in  the  option 
of  the  directors,  such  proprietor  or 
proprietors  neglecting  to  pay  the 
same  shall  forfeit  all  his,  her,  or  their 
respective  share  or  shares  of  the  said 
capital  stock,  or  part  or  parts  there- 
of previously  paid,  and  interest,  in 
the  said  Company,  all  which  shall 
go  to  and  be  paid  for  the  benefit  of 
the  said  Company,  and  all  such 
forfeited  share  or  shares  shall  or 
may  be  sold  by  private  contract  or 
public  sale  for  the  most  money  that 
can  be  got  for  the  same ;  and  the 
said  forfeited  share  or  shares  shall 
form  part  of  the  capital  stock  of  the 
said  Company:  Provided  always, 
that  no  advantage  shall  be  taken 
of  any  forfeiture  of  any  such  share 
or  shares,  until  notice  of  such  in- 
tended forfeiture  in  writing  shall 
have  been  previously  given  by  the 
Becretary,  or  otherofficer,  person  or 


persons,  appointed  by  the  directors, 
to  the  proprietor  or  proprietors  of 
such  share  or  shares,  by  a  letter  or 
notice  put  into  the  post-office  or 
left  at  his,  her,  or  their  usual  or 
last  known  place  of  abode,  nor 
unless  the  same  shall  be  declared 
to  be  forfeited  at  some  meeting 
of  the  same  Company,  general  or 
special,  to  be  held  wiihin  six  calen- 
dar months  next  after  such  forfeit- 
ure shall  happen  to  be  made,  which 
declaration  shall  ipso  jure  be  a  for- 
feiture of  the  said  share  or  shares, 
and  of  all  sums  paid  thereon,  and 
all  interest  or  benefit  arising  there- 
from, and  that  without  the  neces- 
sity of  any  process  of  law  to  that 
effect;  and  in  cases  of  such  for- 
feiture, the  same  shall  be  an  indem- 
nification to  and  for  every  proprie- 
tor, so  forfeiting  all  his  or  her  share 
or  shares,  and  interest  as  afore- 
said, against  all  or  every  action  or 
actions,  suit  or  suits  to  be  com- 
menced, or  other  agreement  be- 
tween such  proprietor  or  proprie- 
tors so  forfeiting,  and  the  other 
proprietors." 

(a)  6  Bing.  N.  C.  135. 
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B*eh.  of  pum,  record  a  plea  professin?  to  traverse  a  fact  wUcli  is  not  d- 
1840 

-     leged.     In  an  action  for  goods  sold  and  delivered^  it  would 

^&  l""*°"     clearly  be  a  bad  plea  to  say  that  the  goods  were  not  sold 
Railway  Co.   Or  delivered.     So  here^  the  material  fact  in  dispute  is, 
Hebbl£wbitb.  whether^  nnder  the  circumstances,  the  defendant  is  in- 
debted for  calls;  and  the  prior  circumstances  on  vhid 
that  fact  depends,  are  in  the  nature  only  of  induoemeiit 
It  is  difficult  to  say  whether  the  plea  professes  to  be 
pleaded  in  denial,  or  in  confession  and  avoidance:  if  ind6 
nial,  it  is  bad  for  concluding  with  a  verification,  and  not  to 
liie  country ;  if  in  confession  and  avoidance,  it  is  also  bad, 
because,  instead  of  confessing  a  right  of  action,  it  denies 
it,  by  shewing  that  no  debt  ever  accrued  by  reason  of  tk 
want  of  notice.     [Lord  Abmger,  C.  B. — The  declaration  l« 
not  sufficient  without  the  aid  of  the  act  of  Parliament; 
then  is  not  the  act  substantially  a  part  of  the  declaratioQ-' 
and  if  so,  must  it  not  be  taken  to  have  alleged  noticed 
If  that  be  so,  then  the  plea  ought  to  have  concluded  to  tlie 
country.     But  it  is  submitted,  that  the  performance  of  tbe 
conditions  imposed  by  the  statute  is  matter  of  evideRct, 
which  ought  not  to  be  traversed  by  the  plea.     The  same 
observations  apply  to  the  third  plea  as  to  the  second.  The 
fourth  and  fifth  pleas  are  bad,  inasmuch  as  they  go  to 
shew  that  the  defendant  was  not  a  proprietor  at  the  time 
of  action  brought,  and  therefore  that  no  right  of  action 
existed  against  him.    The  fourth  plea  is  bad  also  for  not 
averring  that  the  directors  exercised  the  option  given 
them  by  the  49th  section,  and  declared  the  shares  to  be 
forfeited  at  a  general  or  special  meeting  of  the  Company. 

Crompion,  contra. — In  actions  of  debt  on  statute,  there 
is,  strictly  speaking,  no  general  issue.  The  pleading  rules 
of  Hil.  T.  4,  Will.  4,  tit.  ''  Covenant  and  Debt,''  provide, 
that  "  the  plea  of  nil  debet  shall  not  be  allowed  in  any 
action '/'  and  "  in  actions  of  debt  on  simple  contract,  other 
than  on  bills  of  exchange  and  promissory  notes,  the  de- 


TRINITY   TEEM^   3  VICT.  713 

fendant  may  plead  that  he  never  was  indebted  in  jnanner  Bxek.  of  puat, 
and  form  as  in  the  declaration  alleged,  and  snch  plea    ^  ^^^'    . 
shall  have  the  same  operation  as  the  plea  of  non  assomp-    Bdinburoh 
sit/^  &c.    "  In  other  actions  of  debt,  in  which  the  plea  of  nil   Railv^ay  Co. 
debet  has  hitherto  been  allowed,  including  those  on  bills  n^^^^^^^ 
of  exchange  and  promissory  notes,  the  defendant  shall  deny 
specifically  some  particular  matter  of  fact  alleged  in  the 
declaration,  or  plead  specially  in  confession  and  avoidance. 
It  is  true,  that  in  the  present  case,  the  facts  denied  by  the 
pleas  do  not  appear  on  the  face  of  the  declaration,  but  that 
is  by  reason  of  the  provisions  of  the  50th  section  of  the 
act ;  and  there  being  no  general  issue  in  debt  on  statute, 
the  defendant  is  compelled  to  shew  them  by  plea.     It  is 
said  the  pleas  should  have  concluded  to  the  country. 
Where  there  are  a  direct  affirmative  and  a  negative,  the 
plea  ought,  no  doubt,  to  conclude  to  the  country :  Com. 
Dig.  Pleader  (E.  82);   2  Saund.  837,  n.  (1);    1  Saund. 
103  a,  n.  (3).     But  it  is  also  laid  down,  that  where  the  de- 
fendant selects  one  out  of  many  averments  in  a  plea,  he 
may  traverse  that  fact,  and  conclude  with  a  verification. 
Here,  by  the  general  form  of  declaration  allowed  by  the 
act,  great  difficulty  is  thrown  on  the  defendant :  but  as  the 
plea  discloses  matter  not  before  alleged,  it  properly  con- 
cludes with  a  verification.    The  plea  cannot  be  considered 
in  denial,  since  it  states  a  fact  nowhere  averred.     [Atder- 
son,  6. — Is  it  in  confession  and  avoidance?     It  does  not 
admit  a  debt.]     It  confesses  the  matter  alleged  in  the 
declaration,  and  avoids  it  by  shewing  non-performance 
of  the  conditions  precedent  to  the  right  to  sue  upon  the 
contract.     [Lord  Abinger,  C.  B. — ^This  is  an  action  of  debt 
founded  on  the  original  contract  between  the  parties,  viz. 
to  pay  upon  the  calls  being  duly  made.     The  clause  which 
gives  the  form  of  declaration  proceeds  upon  the  contract 
between  the  parties.    Is  not  this,  therefore,  debt  on  sim- 
ple contract?]      The  statute  does  not  declare  it  to  be  so ; 
and  by  the  49th  section,  certain  requisites  are  to  be  per- 


714  CA8BS   IN   THE    KXCHBilTrSB^ 

Eich.  of  PUtUf  formed  before  tlie  right  of  action  aocrues  at  all.    Bendei, 

^^'  ^     no  action  of  debt  at  common  law  would  lie,  bccaaae  the 

Bdinburoh    parties  are  partners :  it  is  therefore  an  action  entirely  given 

railwa'y  Co.  ty  statute.  The  pleadings  are  like  those  in  an  action  ob 
*'*  ^^^  a  recognizance  of  bail,  where  the  defendant  may  plead  no 
ca.  sa.  sued  out  against  the  principal,  and  the  plaintiff  r- 
plies  by  setting  it  out.  [Alderson,  B. — ^Must  not  the  d^ 
claration  be  considered  as  containing  the  averments  which 
the  49th  section  requires  to  be  proved,  in  order  to  sustain 
the  action  ?  If  so,  it  would  involve  in  it  the  fact  of  notice. 
But  that  section  says  nothing  about  the  place  of  payment: 
therefore  your  third  plea  may,  perhaps,  be  bad,  and  tlie 
second  good.]  With  regard  to  the  case  in  the  Court  of 
Conmion  Pleas,  the  Court  decided  nothing  as  to  the  soS- 
ciency  of  the  pleas  themselves,  but  only  whether  snch 
pleas  should  be  pleaded  together.  Then  as  to  the  fourth 
plea :  that  shews  new  matter,  by  disclosing  the  fact  tbt 
the  shares  are  forfeited,  and  therefore  that  the  directon 
have  no  longer  any  right  to  sue  for  the  calls  upon  thea 
The  49th  section  does  not  warrant  any  action  after  any 
step  has  been  taken  towards  the  forfeiture  of  the  shares. 
It  is  said  that  the  plea  does  not  aver  that  the  directors  ex- 
ercised their  option  as  allowed  by  the  49th  section,  br  de- 
claring the  shares  forfeited  at  a  general  or  special  meeting: 
but  that  is  a  matter  which  is  peculiarly  within  their  knof- 
ledge,  and  need  not,  according  to  the  rules  of  pleading,  be 
averred  by  the  defendant.  The  plea  is  sufficient,  by  stating 
that  the  aihares  were  declared  to  be  forfeited  according  to 
the  act,  that  the  directors  exercised  their  option  according 
to  the  act,  and  that  the  defendant  had  notice  thereof,  and 
acquiesced  in  the  forfeiture. 

Cowling^  in  reply. — ^The  argument  on  the  other  side,  ^ 
to  the  first  point,  rests  mainly  on  the  supposition  that 
there  is  now  no  plea  of  the  general  issue  in  debt  on  statute: 
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but  it  was  decided  by  this  Court  in  Earl  Spencer  v.  Swan-  Exek.  of  PUa$, 
well  (a),  that  notwithstanding  the  new  rules,  nil  debet  is  '   - 

still  a  good  plea  to  debt  on  a  penal  statute.     [Alderson,     Edinburgh 
B. — ^That  was  a  plea  of  nil  debet  given  by  statute.]     If   Railway  Co. 
these  pleas  amount  to  a  traverse,  they  ought  to  conclude  hebblewhitb. 
to  the  country :  and  if  the  declaration  impliedly  states  no- 
tice, then  the  pleas  do  amount  to  a  traverse.     The  defend- 
ant ought  to  have  traversed  the  main  averment,  of  his  being 
indebted.      How  then  are  they  in  confession  and  avoid- 
ance?    It  is  inconsistent  to  say,  by  way  of  avoidance, 
that  there  was  no  notice;    because  the   confession,  ad- 
mitting that  the  defendant  was  indebted,  admits  that  there 
was  notice.     K  there  is  a  good  confession,  the  avoidance 
is  repugnant  to  it.    The  pleas,  therefore,  are  either  bad 
in  confession  and  avoidance,  because  they  avoid  repug- 
nantly to  their  confession ;  or  bad  as  a  traverse,  for  not 
concluding  to  the  country. 

liord  Abinger,  C.  B. — ^The  Court  were  much  disposed, 
in  the  course  of  the  argument,  to  come  to  a  di£ferent  con- 
clusion ;  but,  on  consideration,  we  think  there  must  be  judg- 
ment for  the  plaintiffs  on  all  the  pleas.  With  respect  to 
the  fourth  plea,  it  is  clear  that  the  directors  have  no  right 
both  to  declare  the  shares  forfeited,  and  also  to  sue  for  the 
calls ;  the  proviso  in  the  49th  section  only  allows  them  an 
alternative.  But  the  question  is,  whether  it  is  sufficiently 
alleged  in  the  plea  that  the  directors  have  exercised  their 
option  of  declaring  the  shares  forfeited.  On  looking 
closely  into  the  act,  it  appears  to  me  that  there  is  no  bind- 
ing forfeiture,  unless  it  be  declared  by  the  directors  at  a  ge- 
neral or  special  meeting  of  the  company,  within  six  months. 
The  plea  not  stating  this,  which  is  so  distinctly  required 
by  the  act,  does  not  shew  a  sufficient  defence  to  the  ac- 
tion. 

But  the  second  plea  has  occasioned  considerable  doubt 

(fl)  3  M.  &  W.  154. 

VOL.  Yl.  BBS  M.  W. 
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B£ek.  ff  Ptem,  and  perplexity  in  the  mind  of  the  Coort,  principally  from 

1840 

^     a  desire  to  do  justice  to  the  defendant^  and  yet  to  respect 

Edinburob    the  established  rules  of  pleading.      By  the  rules  of  plead- 

s  Leith 

Railway  Ca.  ing,  a  defendant  cannot  trayerse  any  matter  not  alleged  or 
HbbblbWhitb.  necessarily  implied  in  the  declaration.  On  the  other 
hand^  it  is  equally  clear  that  a  plea  in  denial  must  con- 
clude to  the  country.  Now  here  the  declaration  does  not 
allege  notice  of  the  calls,  that  being  rendered  unnecessary 
by  the  statute;  and  yet  it  is  a  fact  material  to  the  main- 
tenance of  the  action.  Then  it  is  contended,  that  either 
the  plea  ought  not  to  traverse  a  fact  not  alleged  in  the  de- 
claration ;  or  that,  if  notice  be  a  matter  necessarily  implied 
in  the  declaration,  the  plea  ought  to  conclude  to  the  coun- 
try, and  not  with  a  verification.  There  is  certainly  great 
difiSculty  in  reconciling  the  act  of  Parliament  with  the  net 
rules.  The  fourth  rule  requires,  that  in  actions  of  debt, 
in  which  the  plea  of  nil  debet  has  been  hitherto  allowed, 
the  defendant  shall  deny  specifically  some  particular  inAt- 
ter  of  fact  alleged  in  the  declaration,  or  plead  specially  in 
confession  and  avoidance.  In  this  declaration,  taken  br 
itself,  no  matter  of  fact  is  alleged,  except  that  the  defend- 
ant is  indebted  in  a  certain  sum  for  calls  :  but  all  the  mat- 
ters which  are  necessary  to  maintain  that  allegation  arebr 
the  act  required  to  be  proved.  The  declaration  would  be  bad 
at  common  law,  and  is  only  rendered  good  by  the  express 
enactment  of  the  statute.  It  appears,  then,  that  in  order 
to  make  the  declaration  good,  the  act  must  be  referred  to, 
and  it  must  be  taken  that  the  declaration  includes  all  tht 
facts  necessary  to  be  proved  by  the  plaintiffs  in  support  of 
it,  and  among  them  the  averment  of  notice  to  the  defend- 
ant. The  case  then  falls  within  the  fourth  rule,  which  re- 
quires the  defendant,  in  actions  of  debt  other  than  siropk 
contract,  to  deny  some  particular  fact  alleged  in  the  declar- 
ation. If  the  declaration  had  contained  an  averment  of 
notice,  that  would  have  been  admitted,  unless  denied  hf 
the  plea.      The  result  is,  that  the  plea  ought  to  have  con- 
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eluded  to  the  country,  and  is  therefore  bad  on  that  special  Exch.  of  pieat, 
ground.  sJ!^ 

The  third  and  fifth  pleas  are  in  substance  the  same  as     Edinburgh 

,     ,  &  Leith 

the  second  and  fourth,  and  it  is  therefore  unnecessary  to    Railway  Co. 
advert  pajrticularly  to  them.  Hebblewhits. 

Aldbrson,  B. — I  quite  agree.  The  difficulty  in  this 
case  has  arisen  in  a  great  measure  from  allowing  the  plea 
''that  the  defendant  was  not  nor  is  indebted^'  together 
with  the  plea  denying  notice.  The  averment  that  the  de- 
fendant is  not  indebted  must  be  considered  as  supplied  by 
denying  all  those  facts  which  the  statute  has  required  to 
be  proved  as  conditions  precedent  to  the  right  to  recover : 
but  the. proper  mode  of  pleading  is  to  traverse  the  allega- 
tion in  terms.  I  cannot  suppose,  however,  that  the  act  in- 
tended to  preclude  the  party  from  pleading  specially  matter 
of  defence  ex  post  facto.  If  he  be  a  proprietor — ^if  the  calls 
have  been  made  in  point  of  fact^ — ^and  if  notice  have  been 
given  of  them,  he  is  liable  to  pay,  and  can  have  no  defence 
except  by  matter  subsequent ;  and  that,  as  it  seems  to  me, 
he  may  shew  by  plea. 

With  respect  to  the  fourth  plea,  I  think  it  does  not  con- 
tain a  sufficient  statement  to  amount  to  a  defence,  because 
it  does  not  shew  that  the  company,  at  a  general  meeting, 
have  adopted  the  act  of  the  directors  in  forfeiting  the 
shares,  which  is  necessary  to  make  it  binding  on  the  com- 
pany. 

OuRNBTj  B.,  ccmcurred. 

Judgment  for  the  plaintiffs. 


B  B  B  2 
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EJteh.  rf  P/tfM, 
IWO. 


The  plaintiff 
alleged  as  an 
excuse  for  not 
making  profert 
of  a  deed,  that 
it  was  "  in  the 
possession  of 
certain  persona, 
to  wit,  J.  B.  H. 
&  T.  H.,  who 
before  and  at 
the  time  of  the 
commencement 
of  the  suit,  and 
thence  hiiherto, 
have  held  and 
ttill  hold  the 
same  by  agree- 
ment thereto- 
fore in  that  be- 
half made  be- 
tween the 
plaintiff  and 
the  defendant:*' 
— //«/rf,  that 
this  was  not  a 
sufficient  ex- 
cuse for  the 
want  of  profert, 
ts  it  did  not 
allege  that  the 
party  who  had 
possession  of 
the  deed  had 
refused  to  pro- 
duce it 


Hill  r.  Marsden. 

(covenant  on  an  indenture  of  lease^  for  not  keeping  m 
repair  certain  premises  and  furniture  demised  by  the  plaintiff 
to  the  defendant^  pursuant  to  the  covenant  contained  there- 
in. The  declaration  stated  that  theretofore^  to  wit,  on  &c^ 
by  a  certain  indenture  then  made  between  the  defendant  of 
the  one  part,  and  the  plaintiff  of  the  other  part,  which  said 
indenture,  sealed  with  the  seal  of  the  defendant,  being  in 
the  possession  of  certain  persons,  to  wit,  John  Brooke 
Hyde  and  Thomas  Hyde,  who  before  and  at  the  time  of 
the  commencement  of  this  suit,  and  thence  hitherto,  h&re 
held  and  still  hold  the  same  by  agreement  theretofore  in 
that  behalf  made  between  the  plaintiff  and  the  defendant, 
and  which  said  deed,  being  so  in  the  possession  of  the  said 
John  Brooke  Hyde  and  Thomas  Hyde,  the  plaintiff,  before 
and  at  the  time  of  the  commencement  of  this  suit,  has  been, 
and  still  is,  unable  to  bring  the  same  into  Court  here,  tbe 
date  whereof  is  the  day  and  year  aforesaid,  the  defendant 
did  demise,  lease,  set,  and  to  farm  let  &;c. 

Special  demurrer,  assigning  for  causes,  that  the  plaintiff 
had  not  brought  the  indenture  into  Court,  nor  made  any 
profert  thereof,  or  alleged  any  sufficient  excuse  for  not  pro- 
ducing the  same,  or  for  not  making  such  profert,  and  that 
the  excuse  alleged  was  insufficient  and  bad;  that  it  was 
not  shewn  what  were  the  terms  of  the  agreement,  or  hov 
the  plaintiff  was  precluded  from  having,  or  unable  to  hare 
possession  of  the  said  indenture,  or  how  the  said  J.  B. 
Hyde  and  T.  Hyde  were  entitled,  under  such  agreement 
to  retain  the  said  indenture  as  against  the  plaintiff;  and 
that  the  said  declaration  does  not  shew  that,  under  tbe 
said  agreement,  the  said  indenture  is  not  in  the  possession 
of  the  said  J.  B.  Hyde  and  T.  Hyde,  to  be  delivered  over  ta 
the  plaintiff  upon  request,  or  upon  the  performance  of  I 
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some  act  to  be  done  by  the  plaintiflF,  and  in  bis  power  to  **^*-  9f  ^'*«t 

«  1840. 

periorm.  v      ^      <^ 

Hill 

9. 

Whatehy,  in  support  of  the  demurrer,  was  stopped  by      Marsdek. 
the  Court,  who  called  upon 

Cowling  to  support  the  declaration. — ^The  excuse  alleged 
is  sufficient.  It  is  always  a  sufficient  cause  for  not  making 
a  profert,  that  the  instrument  is  in  the  possession  of  a  third 
person.  The  question  is  not  whether  the  party  in  whose 
possession  it  is  could  be  compelled  by  a  subpcena  duces 
tecum  to  produce  it  at  the  trial,  but  whether  the  plaintiff 
is  unable  to  bring  the  deed  into  Court ;  and  for  that  pur- 
pose it  is  enough  to  shew  that  it  is  in  the  hands  of  a  third 
party.  [Alderson,  B. — It  does  not  appear  from  this  de- 
claration, that  the  parties  who  hold  the  deed  have  declined 
to  produce  it.]  The  defendant  has  the  same  power  of  pro- 
curing the  deed,  or  of  obtaining  an  inspection  or  copy  of 
it,  as  the  plaintiff  has.  The  parties  are  not  trustees  for  the 
plaintiff  alone,  and  not  for  another ;  and  when  a  deed  is  so 
in  the  possession  of  trustees,  profert  need  not  be  made.  It 
is  a  question  of  fact  whether  the  plaintiffs  were  unable  to 
produce  it,  and  the  defendant  might  have  taken  issue  upon 
that.  It  is  enough  in  the  first  instance  to  allege  that  the 
deed  is  in  the  possession  of  a  third  person,  and  the  plaintiff 
is  unable  to  produce  it.  An  allegation  that  a  deed  is  lost 
by  time  and  accident,  is  a  sufficient  excuse  for  the  want  of 
profert;  and  though  it  afterwards  turns  up  and  is  found,  it 
may  be  produced  and  given  in  evidence  at  the  trial.  It  was 
so  held  in  Hawley  v.  Peacock  (a),  on  the  ground  that  the 
averment  of  the  loss  of  the  deed  related  to  the  time  of  the 
plea  pleaded,  and  applied  only  to  the  excuse  of  the  profert. 
[Lord  Abinger,  C.  B. — ^You  say,  ''who  hold  the  same  by 
agreement :''  it  may  be  that  they  hold  it  as  your  agents.] 

(a)  2  Campb.  557. 
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ExcJi.  of  Pleas,  It  is  admitted  that  if  it  had  appeared  that  it  wm  in  fle 


1840. 


hands  of  the  plaintiff's  agent  or  attorney^  it  would  not  be 

Hill         enough :  but  the  allegation  here  is  general,  that  it  is  lathe 

Marbden.      hands  of  a  third  party,  which  is  sufficient.    The  pleatliat  & 

deed  is  lost  by  time  and  accident,  does  not  state  how  loit. 

Whateley,  contra,  cited  Wallii  r.  HaTri80ti{(a^. 

Lord  Abinger,  C.  B. — It  is  quite  a  modem  practice  to 
plead  that  a  deed  is  lost  by  time  or  accident,  and  the  pro- 
priety of  permitting  it  has  frequently  been  doubted.  The 
object  of  making  profert  is  that  the  defendant  may  see  the 
instrument  on  which  the  plaintiff  relies.  He  is  entitlei 
to  that  as  a  matter  of  right ;  but  here  the  plaintiff  seeb  to 
deprive  him  of  it,  by  alleging  that  the  indenture  is  in  the 
hands  of  a  third  party,  who  does  not  appear  to  have  re- 
fused to  produce  it,  but  over  whom  it  is  said  the  plaintif 
and  defendant  have  an  equal  control.  The  plaintifiP,  how- 
ever, has  no  right  to  cast  upon  the  defendant  the  bur- 
den of  applying  for  the  indenture.  Suppose  the  case  of 
landlord  and  tenant,  where  only  one  part  of  a  lease  htf 
been  executed,  and  deposited  with  an  attorney  for  the  be- 
nefit of  both  parties,  would  that  circumstance  excuse  the 
party  from  making  profert  ? 

Aldbrson,  B. — It  is  laid  AomiinDr.LetffieUPi  Case{i], 
that  profert  ought  only  to  be  excused  in  cases  of  extreme 
necessity.  Can  we  say  that  this  is  a  case  of  extreme 
necessity? 

Leave  to  amend  on  payment  of  costs,  othenrisc 
Judgment  for  the  defendant. 

(a)  4  H.  &  W.  538.  {ff)  1.0  Rep.  92. 
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Em*.  9f  Pita; 
1840. 

Wilson  and  Wife  v.  Thorpe.  " 

jCxT  the  trial  of  this  cause  before  the  sheriff^  upon  a  writ  Where,  on  the 

of  trials  a  verdict  was  taken  for  the  plaintiff  with  one  before  the  she- 

shilling  damages,  subject  to  a  reference,  both  parties  con-  w^\  ""f^xriaS* 

senting  that  the  arbitrator  should  have  power  to  order  a  ^^^*  *  verdict 

_.  ,  ,  A         .  1  rr.1  1  .  1  was  by  consent 

verdict  to  be  entered  for  either  party.  The  arbitrator  hav-  taken  for  the 
ing  made  his  award,  and  having  ordered  a  verdict  to  be  ject"toarefer- 
entered  for  the   defendant,   that  was  accordingly  done,  f°^*'  ^^^  ?"' 

'  o  ,/  f   ties  consenting 

and  judgment  signed  thereon.    A  rule  having  been  ob-  that  the  arbiira- 

^    .       -        __.  1       -I   i»      1      *    *       1  1      ^1      tor  should  have 

tamed,  calling  upon  the  defendant  to  shew  cause  why  the  power  to  order 
award,  and  the  verdict  and  judgment,  should  not  be  set  entered  for*  ^ 
aside,  *i'»»!:  P^^y* 

'  the  Court  set 

aside  the  ver- 

F.  Robinson  shewed  cause,  and  contended  that  the  par*  ment,  thougr 
ties  had  full  power  to  refer  upon  any  terms  they  chose,  "n^he^rouiid' 
and  that  there  was  nothing  to  prevent  them  from  consent-  *****  *>»«  sheriff 

°        "^  ,  was  hound  to 

ing  to  a  verdict  being  entered.  He  compared  it  to  the  try  the  cause, 
case  of  a  special  verdict  being  taken  by  consent  in  an  ordi-  delegate  hiT 
naiy  trial  at  Nisi  Prius.  ^^^^^^J  '^ 

Lord  Abinoee,  C.  B. — The  sheriff  cannot  delegate  his 
authority.  He  was  bound  to  try  the  cause  under  the  writ 
of  trial,  and  had  no  authority  to  refer  it  so  as  to  give 
power  to  alter  the  verdict  and  judgment.  The  verdict  and 
judgment  must  be  set  aside,  but  not  the  award. 

Alderson,  B.— The  18th  section  of  8  &  4  Will.  4,  c.  42, 
says,  that  "  the  sheriff  or  his  deputy,  or  judge  presiding 
at  the  trial  of  such  issue  or  issues,  shall  have  the  like 
powers  with  respect  to  amendment  on  such  trial  as  are 
hereinafter  given  to  judges  at  Nisi  Priua;''  but  that  does 
not  give  him  all  the  powers  that  a  judge  at  Nisi  Prius  has. 
The  sheriff  had  no  authority  ta  give  power  to  another  to 
alter  the  verdict  of  the  jury^    It  would  be  very  inconve- 
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Exek.  of  Pleat,  nient  that  a  sheriff  shoald  have  power  to  order  a  Teferaice 
.  ^^^'  .  of  cases  sent  to  be  tried  before  him,  when  the  object  of 
sending  cases  to  be  so  tried  is,  that,  where  they  are  of  i 
nature  so  simple  and  of  so  small  an  amonnt,  the  parties 
ought  not  to  be  put  to  the  expense  of  trying  them  before 
a  judge  at  Nisi  Prius,  or  to  the  expense  of  a  reference. 


Wilson 

V. 

Thorpe. 


Rule  to  set  aside  the  verdict  and  judgment 
absolute. 


In  pleading  a 
conveyance  by 
lease  and  re- 
lease, profert 
must  be  made 
of  the  rtleatt. 


Jenkin  v.  Peace  and  Others. 

JLBESPASS  for  breaking  and  entering  certain  closa 
of  the  plaintiff,  and  digging,  making,  and  sinking  diTen 
mines,  pits,  and  shafts  therein.  Sec. 

Plea,  that  the  said  closes  in  which  &c.,  firom  time  tc^ 
have  been,  and  still  are,  within  and  parcel  of  the  manor  of 
Aspall;  and  that  one  Sir  William  Gerard,  Bart.,  now  de- 
ceased, was  lord  of  the  said  manor,  and  seised  in  his  d^ 
mesne  as  of  fee  of  and  in  the  said  manor,  and  of  and  in 
divers  tenements  respectiyely  situate  and  being  within  the 
said  manor,  comprising,  amongst  other  things,  the  said 
closes  in  which  &c. ;  and  the  said  Sir  William  Gerard,  be- 
ing so  seised,  &c.,  long  before  the  said  first  time  when, 
&c.,  to  wit,  on  the  first  day  of  April,  1678,  by  a  certain 
indenture  then  made  between  the  said  Sir  William  Gerard; 
one  Bichard  Gerard,  and  Thomas  Gerard,  son  and  heir 
apparent  of  the  said  Bichard  Grerard,  of  the  one  part,  and 
John  Anderton,  &c.,  of  the  other  part,  bearing  date  on  tbe 
same  day  and  year  last  aforesaid,  and  sealed  with  the  seal 
of  the  said  Sir  William  Gerard,  for  and  in  consideration  of 
five  shillings,  then  therefore  paid  by  the  said  John  Ander- 
ton to  the  said  Sir  William  Gerard,  he  the  said  Sir  Wil- 
liam Gerard  did  bargain  and  sell  the  said  several  teoe- 
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mentSj  comprising  the  said  several  closes  in  wUcli  &c.,  Bieh.  of  pieat, 
VF^ith  the  appurtenances^  unto  the  said  John  Anderton,  his  - 

executors,  &c.,  to  have  and  to  hold  the  same,  with  the  ap-       Jknun 
purtenances,  unto  the  said  John  Anderton,  his  execu-       Peace. 
tors,  administrators,  and  assigns,  from  the  day  next  before 
the  date  thereof,  for  and  during  the  term  of  one  whole 
year  thence  next  ensuing,  and  fully  to  be  completed  and 
ended;  by  virtue  of  which  indenture,  and  by  force  of  the 
statute  for  transferring  uses  into  possession,  the  said  John 
Anderton  became  and  was  possessed  of  the  said  several 
tenements,  with  the  appurtenances,  for  the  said  term  so  to 
him  thereof  granted  as  aforesaid,  the  reversion  thereof, 
with  the  appurtenances,  belonging  to  the  said  Sir  WiUiam 
Gerard,  his  heirs  and  assigns :  and  the  said  Sir  William 
Gerard  being  so  interested  as  aforesaid,  and  the  said  John 
Anderton  being  so  possessed,  afterwards,  and  long  before 
the  said  first  time  when  &c.,  to  wit,  on  the  2nd  day  of 
April  in  the  year  last  aforesaid,  by  a  certain  indenture 
then  made  between  the  said  Sir  William  Gerard,  the  said 
Sichard  Gerard,  and  Thomas  Gerard,  of  the  one  part,  and 
the  said  John  Anderton  of  the  other  part,  bearing  date 
the  same  day  and  year  last  aforesaid,  and  sealed  with  the 
respective  seals  of  the  said  Sir  William  Gerard,  Richard 
Gerard,  and  Thomas  Gerard,  he  the  said  Sir  William  Ge- 
rard, for  the  considerations  therein  mentioned,  did  give, 
grant,  bargain,  sell,  release,  and  confirm  unto  the  said 
John  Anderton,  his  heirs  and  assigns,  all  and  singular  the 
said  several  tenements,   so  comprising  the  said  several 
closes  in  which  &c.,  with  the  appurtenances,  saving  and 
except  thereout  unto  the  said  Bichard  Gerard  and  Thomas 
Gerard,  and  their  heirs,  all  mines  of  cannel  lying  and  be- 
ing within  the  said  several  and  respective  tenements  and 
hereditaments,  &c. :  to  have  and  to  hold  all  and  singular 
the  said  several  tenements,  with  the  appurtenances,  except 
as  aforesaid,  unto  the  said  John  Anderton,  his  heirs  and 
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Sxek.  o/  Phot,  assigns  for  ever;  and  the  defendants  fartlier  say,  that  aU 
w  ^  *  -  the  estate  and  interest  of  the  said  John  Anderton  of  and 
jKNKiN  in  the  said  first-mentioned  messuage  and  tenement,  called 
Peace.  &c.,  hy  divers  mesne  conveyances  thereof,  came  to  and 
vested  in  one  Samuel  Walker,  &c. ;  and  the  defendants 
further  say,  that,  after  the  making  of  the  said  last-men- 
tioned indenture,  and  before  the  making  of  the  indenture 
hereinafter  next  mentioned,  to  wit,  &c.,  the  said  Richard 
Gerard  died,  leaving  the  said  Thomas  Gerard  his  son  and 
heir  him  surviving;  and  that  he  the  said  Thomas  Gerard, 
being  seised  of  and  in  the  said  manor,  and  of  and  in  the  said 
mines  of  cannel,  and  entitled  to  the  liberties  in  that  behalf 
aforesaid,  after  the  death  of  the  said  Richard  Gerard,  to 
wit,  on  the  5th  day  of  June,  in  the  year  of  our  Lord 
1718,  by  a  certain  other  indenture,  &c.,  &c.  [setting  forth, 
in  the  same  manner  as  before,  other  deeds  of  lease  and 
release,  whereby  the  manor,  mines,  &c.,  were  conveyed  by 
Thomas  Gerard  to  Sir  William  Gerard,  John  Gerard, 
and  Alexander  Osbaldeston,  and  Nicholas  Starkie,  their 
heirs  and  assigns  for  ever.] — The  plea  then  set  out  other 
conveyances  by  lease  and  release,  in  similar  terms,  without 
profert,  and  justified  the  trespasses  by  the  defendants,  as 
the  servants  of  the  then  owner  of  the  mines. 

Special  demurrer,  assigning  for  causes,  that  the  defend- 
ants have  not  brought  the  said  several  supposed  inden- 
tures and  deeds  of  lease,  and  the  said  several  supposed 
indentures  of  release,  in  the  said  plea  mentioned,  or  any 
of  them,  into  Court,  or  made  any  profert  thereof;  and  be- 
cause the  plaintiff,  from  the  manner  in  which  the  said 
several  supposed  deeds  and  indentures  are  above  pleaded, 
cannot  have  oyer  of  the  same,  so  that  he  might  know 
whether  they  are  or  are  not  the  deeds^  of  the  said  parties 
therein  mentioned,  or  that  the  said  supposed  matters  were 
granted  or  conveyed  therein,  or  passed  thereby;  and  be- 
cause it  does  not  appear  by  the  said  plea,  whether  the  said 
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supposed  indentures  or  deeds  are  actually  destroyed,  or  B^ieh.  tf  Pleas, 
ifirhether  they  do  not  still  exist,  and  are  only  lost  or  mis-  ^  '  ^ 

laid:   and  because  no  excuse  is  given  for  the  not  pro-       Jkhkih 
ducing  and   making  profert  of  the  said  supposed   in-        Pbacb. 
dentures  and  deeds,  or  any  of  them. — Joinder  in   de- 
murrer. 

CowUng,  in  support  of  the  demurrer. — The  plea  is  bad, 
for  not  making  profert  of  the  deeds  of  release  set  forth 
in  it.    The  ai  thorities  all  shew  that  profert  is  necessary 
in  such  a  case.     In  Littleton,  s.  452,  it  is  said — "  And 
note,  every  release  made  to  him  which  hath  a  reversion 
or   a  remainder  in  deed,  shall  serve   and  aid  him  who 
hath  the  freehold,  as  well  as  to  him  to  whom  the  release 
was,  (/*  the  tenant  hath  the  release  in  his  hand  to  plead.** 
And  again  (s.  453) — *'  In  the  same  manner  it  is,  where 
a  release  is  made  to  the  tenant  for  life,  or  to  the  tenant  in 
tail,  this  shall  enure  to  them  in  the  reversion,  or  to  them 
in  the  remainder,  as  well  as  to  the  tenant  of  the  firee- 
hold;  and  they  shall  have  as  great  an  advantage  of  this,  if 
they  can  shew  it'*     In  the  last  edition  of  Mr.  Serjeant  Ste- 
phen's Treatise  on  Pleading,  (p.  470, 4th  edit.),  the  rule  is 
thus  stated : — **  In  pleading  a  conveyance  by  lease  and  re- 
lease, under  the  Statute  of  Uses,  it  is  not  necessary  to  make 
profert  of  the  lease,  because  it  is  the  statute  that  gives  ef- 
fect to  the  bargain  and  sale  for  a  year,  and  the  deed  does 
not  intrinsically  establish  the  title.     But  in  pleading  the 
release,  it  would  seem  that  profert  ought  to  be  made,  as  the 
same  reason  does  not  apply.''     The  precedents  are  all  in 
favour  of  making  profert  of  the  release.   See  1  Lilly's  Entr. 
136;   Johns  v.  tVhitley  {a) ;   Jeffreson  v.  Morton  (A).— He 
also  referred  to  Sanders  on  Uses,  pp.  60  and  63. — ^The 
Court  here  called  upon 

(a)  3  Wni.  134.  (()  2  Saand.  11. 
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BjrcA.  0/  Pleat,  AddisoH,  coiitra. — ^There  are  undoubtedly  authorities  to 
'  ^  shew  that  it  is  necessary  to  make  profert  of  a'release, 
jENKiN  where  it  operates  intrinsically  by  itself.  [Alderson^  B. — 
Peace.  It  is  laid  down  by  Lord  Kenyan,  in  BanfiU  y.  Le^^h  {a), 
that  profert  is  not  necessary  where  a  conveyance  to  uses  or 
a  feoffment  is  pleaded.]  The  cases  are  collected  in  1  Saund. 
8  b,  where  it  is  said — "  Where  a  person  pleads  a  deed  ope- 
rating under  the  Statute  of  Uses^  there  is  no  necessity  of 
making  a  profert :  citing  Estoff^s  Case  (4),  Earl  of  Huni^ 
ingdon  v.  Mildmay  [c).  Stockman  v.  Hampton  {d),  Beynel  t. 
Long  (c),  Read  v.  Erookman  (/),  Eolton  v.  Bishop  of  Car- 
lisle (g).  Now  a  conveyance  by  lease  and  release  is  one 
conveyance :  and  it  is  conceded  that  it  is  not  necessary  to 
make  profert  of  the  lease  for  a  year.  In  Eolton  v.  Bishop  of 
Carlisle,  in  setting  forth  a  conveyance  by  lease  and  release, 
it  was  stated  that  the  release  was  cancelled  by  the  seal  of 
the  releasor  being  taken  off  and  destroyed,  and  that  part 
of  the  deed  was  destroyed  or  lost;  with  a  profert  of  the 
residue.  On  demurrer,  this  was  holdeu  to  be  good  plead- 
ing :  and  Heath,  J.  said — '^  As  this  is  a  conveyance  deriv- 
ing its  effect  from  the  Statute  of  Uses,  all  that  is  averred 
about  the  deed  being  destroyed  is  mere  surplusage.''  The 
same  learned  Judge  repeated  the  same  dictum  in  Onslow  v. 
Smith{h),  where  also  the  deeds  pleaded  were  a  conveyance 
by  lease  and  release.  [Alderson,  B. — ^The  origin  of  that 
rule  would  seem  to  be,  that  a  conveyance  under  the  Statute 
of  Uses  being  to  A.  to  the  use  of  B.,  B.  would  not  be  re- 
quired to  make  profert,  because  A.  would  have  possession 
of  the  deed.  The  reason  given  in  Reynel  v.  Long  is,  that 
in  such  case  B.  is  in  by  operation  of  law,  and  not  by  the 
deed.]     The  same  reason  is  given  in  Stockman  v.  Hampton. 

(fl)  8  T.  R.  573.  377. 

(6)  Dy.  277  a.  (/)  3T.  R.151. 

(0  Cro.  Jac.  217.  {9)  2  H.  Bl.  262. 

(cf)  Cro.  Car.  441.  (A)  2  Bos.  &  P.  384. 
(#)  Carth.  316;   Sir  W.  JonM, 
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The  release  derives  all  its  authority  and  validity  from  the  B^h.  of  PUas, 
previous  bargain  and  sale  for  a  year,  which,  as  is  stated  in  '  ^ 

the  plea,  operates  by  force  of  the  statute  for  transferring      Jenkin 
uses  into  possession.  Peace. 

Cowling,  in  reply. — The  rule  laid  down  in  the  authori- 
ties referred  to  on  the  other  side,  is  not  disputed:  but  it  is 
contended  that  the  deeds  set  forth  in  this  plea  do  not  ope- 
rate under  the  Statute  of  Uses.  There  is  no  averment,  as 
to  the  deeds  of  release,  that  they  do  so  operate,  but  only 
as  to  the  leases  for  a  year,  which  are  mere  matter  of  form, 
and  as  to  which  it  is  immaterial  whether  they  are  seen  by 
the  Court  or  not.  No  doubt  the  lease  and  release  consti- 
tute one  conveyance  as  to  the  quantity  of  estate  which 
passes  by  them ;  but  not  for  the  purposes  of  pleading.  A 
party  could  not  allege  in  pleading,  that  by  a  lease  and  re- 
lease and  fine,  the  estate  passed.  These  are,  and  appear 
on  the  face  of  the  plea  to  be,  deeds  of  release  operating 
only  at  common  law.  They  operate  in  the  same  manner, 
whether  it  be  upon  a  bargain  and  sale  for  a  year  under  the 
Statute  of  Uses,  or  upon  a  lease  at  common  law.  The  lease 
for  a  year  is  only  to  give  a  legal  possession,  and  create  a 
privity  of  estate ;  but  whether  that  arises  so,  or  from  ac- 
tual possession  at  common  law,  is  immaterial.  Suppose 
it  were  merely  averred  that  the  party  was  in  possession 
under  a  lease  for  one  year,  and  thereupon  a  release  was 
granted  to  him,  would  not  profert  be  necessary  ?  The  de- 
cision in  Stockman  v.  Hampton  proceeded  on  the  ground, 
that  the  party  pleading  the  deed  had  no  right  to  the  pos- 
session of  it.  But  here,  looking  at  the  release  only,  who 
has  the  right  to  the  deed?  Clearly  the  party  who  claims 
title  under  it.  The  release  operates,  because  the  lease 
operates  under  the  statute ;  but  the  release  operates  at 
common  law.  Here  the  releasees  of  Gerard  are  in  at  com- 
mon law ;  the  estate  is  released  directly  to  them :  they  are 
not  in  "in  the  per,'*      Stockman  v.  Hampton  was  the  case 
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Breh.  iff  pteas,  of  a  Covenant  to  stand  seised :  there  tlie  deed  would  be  in 
the  possession  of  the  covenantors ;  there,  also,  the  party 
was  in  altogether  in  the  per.  The  dictnm  <^  Heath,  J.,  in 
Bolton  y.  Bishop  of  Carlisle,  was  unnecessary  to  the  deci- 
sion of  the  case,  and  is  not  confirmed  by  the  other  Judges. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  delivered  on  a  later  day 
in  the  term,  by 

Lord  Abinger,  C.  B. — ^The  question  which  the  Court 
reserved  for  its  consideration  is,  whether  this  special  de- 
murrer, for  want  of  profert  of  the  deeds  of  release  men- 
tioned in  the  defendant's  plea,  can  be  supported ;  and, 
after  consideration,  we  are  of  that  opinion.  The  rule  is 
laid  down  in  Dr.  LeyfieUPs  case  (a),  that  "  if  he  who  is 
party  or  privy  in  estate  or  interest,  or  he  who  justi- 
fies in  the  right  of  him  who  is  party  or  privy,  pleads  a 
deed,  although  he  who  is  privy  claims  parcel  of  the  origi- 
nal estate,  yet  he  ought  to  shew  the  original  deed  to  the 
Court ;  and  the  reason  that  deeds,  being  so  pleaded,  shall 
be  shewn  to  the  Court,  is,  that  to  every  deed  two  things 
are  requisite  and  necessary:  the  one,  that  it  be  sufScient 
in  law,  and  that  is  called  the  legal  part,  because  the  judg- 
ment of  that  belongs  tot  he  Judges  of  the  law;  the  other 
concerns  matters  of  fact,  sc.  if  it  be  sealed  and  delivered 
as  a  deed,  and  the  trial  thereof  belongs  to  the  country ; 
and  therefore  every  deed  ought  to  approve  itself,  and  to  be 
proved  by  others :  approve  itself  to  the  satisfaction  of  the 
Court  in  three  manners :  1st,  as  to  the  composition  of  the 
words,  to  be  sufficient  in  law,  and  the  Court  shall  judge 
that;  2nd,  that  it  be  not  rased  or  interlined  in  material 
points  or  places,  and  upon  that  also  the  Judges  in  ancient 
times  did  judge  upon  their  own  view  the  deed  to  be  void, 

(a)  10  Rep.  92. 
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but  of  late  times  have  left  that  to  the  jury^  if  the  rasing  Exeh.  of  pieas, 
or  interlining  were  before  delivery ;   3rd,  that  it  may  ap-     ^     ^'   ^ 
pear  to  the  Court,  and  the  party,  if  it  were  upon  condition,        Jenxik 
limitation,  or  with  power  of  revocation,  &c.,  to  the  intent        Peacb. 
that  if  there  be  a  condition,  &c.,  if  the  deed  be  poll,  or  if 
there  wants  a  counterpart  of  the  indenture,  the  other 
party  may  take  advantage  of  it/^ 

The  plaintiff  contends  that  these  reasons  are  clearly  ap- 
plicable to  the  present  case.  It  was,  however,  contended 
on  the  part  of  the  defendant,  that  the  law  had  recognised 
certain  exceptions  to  this  general  rule,  and  that  the  pre- 
sent case  fell  within  them. 

These  exceptions  are  mentioned  by  Lord  Kenyon^  in 
BanfiU  V.  Leigh  (a),  and  by  Mr.  Justice  Heath,  in  BoU 
ton  V.  Bishop  of  Carlisle  {b) ;  in  the  former  case  Lord  Ken- 
yon  mentions  feoffments  and  conveyances  to  uses,  and 
in  the  latter  Mr.  Justice  Heath  mentions  conveyances 
to  uses,  as  not  requiring  profert.  It  is  material  to  in- 
quire, however,  on  what  principles  these  exceptions  de- 
pend. Thus,  in  the  case  of  a  feoffment  pleaded,  pro- 
fert needs  not  be  made :  but  the  reason  for  this  seems 
to  be,  that  the  estate  does  not  pass  by  the  feoffment, 
but  by  the  livery  and  seisin,  which  Callis,  p.  81,  calls 
''  the  most  perfect  form  of  any  by  which  the  freehold  and 
inheritance  of  lands  is  transferred  from  one  to  another;^' 
and  he  adds,  '^  where  a  feoffment  is  made,  the  lands  there 
pass  by  the  livery,  and  not  by  the  deed.''  The  shewing, 
therefore,  of  the  feoffment  to  the  Court,  would  not  enable 
them  to  determine  the  right  of  the  party,  as  suggested  in 
Dr.  LeyfieUPs  case.  The  next  exception,  and  that,  in  fact, 
on  which  the  defendants  rely,  is  that  of  conveyances  under 
the  Statute  of  Uses.  And  the  reason  for  this  seems  to 
be  given  in  Stockman  v.  Hampton  (c)  viz.  that  the  party 
pleading  has  not  possession  of  the  deed,  nor  any  means 

(a)  8  T.  R.  573.  (&)  2  H.  Bl.  262. 

(c)  Cro.  Car.  441. 
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Exeh.  of  pum,  to  obtain  it ;  and  so  accords  the  case  of  Gray  ▼.  JW(fer  (a'. 
1840. 


where^  in  debt  on  bond  assigned  by  commissioneTs  of 
Jenkik        bankrupt,  profert  was  not  made,  and  yet  it  was  held  good, 
Peacb.        ''because/'  say  the  Court,  "he  is  in  by  act  of  law,  and 
had  no  means  to  obtain  the  obligation/' 

These  exceptions  of  deeds  operating  under  the  Statute  (;{ 
Uses  probably,  therefore,  arose  from  the  circumstance  tk 
such  conveyances  were  in  form  conveyances  to  A.  to  the 
use  of  B.,  and  so  A.,  not  B.,  was  considered  to  have  the  pos- 
session of  the  deed;  and  consequently,  when  B.  pleaded  it, 
the  Judges  did  not  require  him  to  make  profert  Another 
reason  is  to  be  found  in  some  cases,  viz.  that  the  partr 
pleading  is  not  in  "  in  the  per,"  which  is,  in  fact,  only 
another  technical  mode  of  expressing  the  same  thing.  I' 
a  man  is  in  "  in  the  per,"  he  is  in  by  the  party  executiK 
the  deed;  if  in  "in  the  post,"  he  is  in  by  the  party  to 
whom  the  deed  is  executed.  This  appears  firom  Vul 
Abridgment,  "Feoffment,"  (A.  4),  who  states  it  thu8:  "In 
the  case  of  a  feoffment  at  common  law,  the  feoffee  is  in 
in  the  per,  scilt.  by  the  feoffor ;  but  in  the  case  of  i 
feoffment  by  the  statute  of  2nd  Bic.  3,  the  feoffees  are 
in  in  the  post,  viz.  by  the  first  feoffees."  In  such  cases, 
therefore,  those  to  whom  the  deed  is  executed  are  pit* 
sumed  by  law  to  have  the  possession  of  the  deed,  and  the 
others,  to  whose  use  they  hold,  not  having  the  deed,  cannot 
be  reqidred,  when  claiming  under  it  by  pleading,  to  make 
profert. 

This,  we  think,  is  the  true  principle  on  which  these 
cases  were  originally  decided ;  but  even  if  this  were  not  90- 
and  if  they  depend  on  the  ground  stated  in  some  of  the 
cases,  that  profert  is  not  necessary  in  any  case  where  the 
party  claiming  under  the  deed  is  in  by  operation  of  law, 
(which  seems  by  no  means  a  satisfactory  reasou,  seeing 
that  all  deeds  operate  according  to  the  law),  yet  either  of 
these  reasons  is  sufficient  for  the  determination  of  the  pre- 
sent case.    For  although  the  bargains  and  sales  for  a  year; 

(a)  Cro.  Car.  209. 
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as  stated  in  these  pleadings^  are  undoubtedly  deeds  oper«  Eteh,  of  puta^ 
ating  by  force  of  the  Statute  of  Uses,  and  so  profert  of  them  '  ^ 

-would  not  be  required  to  be  made;  yet  the  releases  are  Jbhkiit 
deeds  operating  merely  at  common  law,  and  in  faYOur  of  Pbaos. 
the  party  to  whom  they  are  executed,  and  he  is  the  per- 
son  who,  according  to  law,  must  be  presumed  to  hare  the 
possession  of  them.  If,  therefore,  the  present  defendants 
claim  under  them,  they  must  at  all  events  make  profert  of 
the  release,  in  conformity  with  the  rules  laid  down  in 
]>r.  Leyfield^s  case.  We  think,  therefore,  that  the  demur- 
rer must  be  allowed. 

Judgment  for  the  plaintiff. 


Qbken  and  Another,  Assignees  of  Ashlbt,  a  Bankrupt, 
V.  Kettlebt. 

1  HE  plaintiffs  having  brought  an  action  of  debt  to  reco-  The  piaintiffl 

ver  money  owing  to  the  bankrupt,  had  obtained  a  distrin-  ^^^f-^^^f^^ 

gas  for  the  purpose  of  proceeding  to  outlawry,  and  pro-  J«*^  ««•>»«  the 

ceedings  were  accordingly  taken.     The  defendant  did  not  tainedadUtrin- 

render  to  the  sheriff  on  the  exigent,  but  before  the  last  Seed^  to'ouN 

proclamation,  the  defendant,  without  issuing  a  writ  of  J^JJIdanldid 

supersedeas,  entered  an  appearance  in  Court.    The  plain-  »<><  r«n<ier  to 

*      _  _.  ,,,.«•  «  «       ,  the  sheriff  on 

tiffs  thereupon  directed  the  sheriff  to  stay  all  further  pro-  the  exigent,  but 
ceedings  in  the  outlawry,  and  having  another  cause  of  ao-  ^^umauin' 
tion  on  a  special  contract,  commenced  an  action  of  assump-  «"<«r«d  an  ap- 

^  '  ^     pearance,  but 

sit  against  the  defendant,  and  applied  to  his  attorney  to  ap-  without  obtain, 
pear  for  him,  which  he  refused  to  do.   They  then  proposed  dISJ!  "1^^*" 
to  consolidate  the  two  actions,  by  changing  the  first  writ  of  S^^^^.^VJd'S' 
debt  into  assumpsit,  and  to  include  the  cause  of  action  in  proceedings  in 

the  outlawry : 
but  having  an- 
other cause  of 
action  against  the  defendant  on  a  special  contract,  commenced  an  action  of  assumpsit  against 
him,  and  applied  to  his  attorney  to  appear  for  him,  which  the  latter  refused  to  do.  The  plaintifi 
then  propped  to  consolidate  the  two  actions,  by  changing  the  iirst  writ  in  debt  into  assumpsit, 
so  as  to  include  both  causes  of  action  in  the  latter.  This  the  defendant  refused  to  do,  and  kept 
out  of  the  way  to  avoid  being  served  with  the  writ.  The  Court  refused  to  set  aside  the  appear- 
ance to  the  first  writ,  or  to  allow  that  writ  to  be  amended. 

VOL.  VI.  C  C  C  M.  W. 
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Esch.  tf  PUa»,  debt  in  the  latter  action :  but  this  the  defaidant  lefoael, 
1840 

^     and  kept  oat  of  the  way  to  avoid  service  of  the  writ 

Okeen 
Kbttlbbt.  Byles  now  moved  for  a  rule,  calling  upon  the  defendant 
to  shew  cause  why  the  appearance  entered  in  the  fizst 
action  should  not  be  set  aside^  or  why  the  writ  issued  m 
the  first  action  should  not  be  amended,  by  altering  it  bm 
debt  to  assumpsit.  The  plaintiffs  are  entitled  to  the  ei- 
penses  incurred  by  them  in  the  proceedings  towards  out- 
lawry. The  defendant  should  either  have  appeared  m 
Court,  or  issued  a  writ  of  supersedeas.  In  Peach  v.  ffo^ 
land  {a),  a  defendant,  against  whom  proceedings  to  out- 
lawry had  been  commenced,  gave  notice  to  the  plaintiff  tk 
he  had  appeared  and  obtained  a  supersedeas  of  the  eii- 
gent;  but  on  searching  at  the  Compter  it  was  found tbJ 
there  had  been  no  allowance  of  the  supersedeas,  andtk 
defendant  was  returned  outlawed;  which  the  Court  «■ 
fused  to  set  aside.  At  all  events,  the  Court  will  allow  tie 
writ  to  be  amended.  It  is  the  practice  to  do  so  in  cases 
in  which  the  remedy  would  otherwise  be  lost ;  as  when  the 
Statute  of  Limitations  would  otherwise  be  a  bar. 

Parke,  B. — We  cannot  accede  to  this  application.  Tke 
fault  rested  entirely  with  the  plaintiffs  themselves.  Then 
proper  course  was  to  have  gone  on  with  the  proceedinp 
to  outlawry.  The  proclamations  require  the  defendant  to 
appear  in  the  Coimty  Court;  if  he  does  not  appear tiepe, 
the  plaintiffs  may  go  on  with  the  outlawry.  Had  that 
been  done,  the  defendant  would  have  been  compelled  to 
come  to  the  Court  to  set  aside  the  outlawry,  which  ^ 
should  not  have  allowed  without  his  paying  all  the  costs 
incurred.  Then,  as  to  amending  the  writ;  this  is  not  a 
case  in  which  the  remedy  would  otherwise  be  barred, 
and  therefore  is  not  analogous  to  the  case  of  the  Statute 
of  Limitations.    Amendments  are  allowed  in  those  cases, 

(a)  Barnes,  319. 


-  TEINITT  TEEM^   3  VICT.  738 

because  otherwise  the  statute  would  operate  as  a  bar  to  Egeh.  of  pum, 
the  plaintiff^s  cause  of  action.     There  are  only  two  cases     ^  '  ^ 

in  which  a  writ  is  allowed  to  be  amended :  one  is^  where        Orbeit 
the  Statute  of  Limitations  would  otherwise  be  a  bar;  the     Kbttlebt. 
other^  where  there  has  been  a  clerical  mistake  in  the 
writ  (a). 

The  rest  of  the  Court  concurred. 

Rule  refused. 

(a)  See  Kirk  v.  DoUnf,  ante,  636. 


Page  v.  Thomas. 

JVSSUMPSIT  by  the  payee  against  one  of  three  makers  in  an  action 
of  a  joint  and  several  promissory  note,  with  a  count  upon  aL^ntt'one  * 
an  account  stated.     Pleas,  first,  that  the  defendant  did  not  ^^  ,***"*  ^ 

makers  of  a 

make  the  note;  secondly,  the  Statute  of  Limitations.    At  joint  and  seve- 
the  trial  before  Maule,  J.,  at  the  last  assizes  for  the  county  note/another  of 
of  Pembroke,  the  note  was  produced,   and  was  as  fol-  caUcawT^" 

lows  : —  witneM  for  the 

plaintiff,  and 

"  Haverfordwest,  May  9,  1832.  »uted  on  his 

'^  Twelve  months  after  date  we  jointly  and  severally  pro-  on*(3ic"*oir" 

mise  to  pay  George  Page,  of  Rosemary  Farm,  yeoman,  or  J^7'had^bc*n 

order,  £100,  with  lawful  interest  on  the  same,  at  the  rate  given  by  the 

_    _^  A  1  .      T  defendant  a« 

of  £o  per  cent,  per  annum,  value  received.  principal,  and 

that  it  was 

Stephen  Thomas.       signed  by  him. 

m     A     A  self  and  the 

1 .  A.  ALLEN.  other  maker  as 

Witness,  James  Thomas.  John  Jenkins.'*  j5Jw**tharthe  ' 

witness  was 
competent. 

The  attesting  witness  having  denied  his  handwriting, 
the  pliuntiff,  for  the  purpose  of  proving  the  making  of  the 
note,  called  J.  Jenkins,  one  of  the  makers,  who  stated  on 
his  examination  on  the  voir  dire,  that  the  note  had  been 
given  by  the  defendant  as  principal,  and  was  signed  by 
himself  and  Allen  (the  other  maker)  as  his  sureties,  and 
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Bjteh.  9f  Pieoij  that  Allen  had  since  becotne  insolvent.  On  this  statement 
it  was  objected  that  the  witness  was  incompetent;  bnt 
Mauk,  J.,  received  thei  evidence^  reserving  leave  to  the 
defendant  to  move  to  enter  a  nonsuit.  The  jury  found 
for  the  plaintiff  for  £l/25>  principal  and  interest.  There 
had  been  a  part  payment  of  the  latter,  which  took  the  case 
out  of  the  Statute  of  Limitations.  Evans,  in  Easter  Term 
last,  obtained  a  rule  to  shew  cause  why  a  nonsuit  should 
not  be  entered. 

J.  Wibon  and  jB.  V.  Williams  now  shewed  cause. — It  is 
dear  both  on  principle  and  the  decided  cases,  that  the  wit- 
ness was  competent,  as  he  stands  indifferent  as  to  the  re- 
sult of  the  action.  The  person  ultimately  liable  is  the  de- 
fendant, whatever  collateral  remedies  there  may  be  in  the 
ease.  The  witness  being  only  surety,  in  the  event  of  his  be- 
ing compelled  to  pay  the  amount  of  the  note,  he  could  re* 
cover  over  against  the  defendant  the  amount  so  paid.  The 
first  case  on  this  subject,  and  the  foundation  of  all  the 
other  cases,  was  that  of  Lockhart  v.  Graham  (a),  where 
there  were  three  obligors,  and  the  action  was  loought 
against  one  of  them  only,  and  the  other  obligor  was  al- 
lowed to  be  a  witness  to  prove  the  execution  of  the  bond 
by  the  defendant.  That  was  not  a  mere  Nisi  Prius  decision, 
but  after  conference  with  other  Judges.  In  York  v.  Blott  (d), 
which  was  an  action  on  a  promissoiy  note  made  by  the  de* 
fendant  and  T.  S.,  the  plaintiffs  called  T.  S.,  an  uncertificated 
bankrupt,  who  proved  the  defendant's  signature,  and  it  was 
decided,  on  the  authority  o{  Lockhart  v,  Oraham,  that  he  was 
a  competent  witness.  The  reason  given  was,  that  if  the 
plaintiffs  recovered  against  the  defendant,  T.  S.  would  be 
liable  to  him  for  contribution;  if  they  failed  in  this  ac- 
tion, they  might  resort  to  T.  S.  for  the  whole,  and  then 
T.  S.  would  be  entitled  to  contribution  from  the  defend* 
ant,  so  that,  qu&cunque  vil^  T.  S.  stood  indifferent.  [Lord 

(a)  1  Stnt.  35.  (h)  SM.St  Mw.  71. 
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ganger,  C.  B. — Have  you  any  case  in  whicli  a  surety  has  BxeK  rf  PUm, 
been  allowed  to  be  called  against  the  principal  ?    If  the  ^ 


principal  is  compelled  to  pay,  the  surety  ceases  to  be         ^^^^ 
liable  altogether.]     The  whole  debt  must  ultimately  be       Taoiu^ 
paid  by  the  principal^  and  therefore  the  witness  cannot 
have  any  interest  whether  it  is  paid  immediately  or  dr* 
ciiitously.    [Lord  Abbiger,  C.  B. — Here,  if  the  plaintiff 
succeeds,  the  witness  gets  scot  free.]     He  must  ultimately 
be  scot  free,  whether  he  becomes  so  first  or  last.     In 
Blackett  v.  Weir  (a),  which  was  an  action  for  coals  sold 
and  delivered  to  a  steam  yacht  company,  one  Gibson  was 
called  to  prove  that  the  defendant  had  a  share  in  the  con* 
csem,  and  he  proved  on  the  voir  dire  that  he  himself  was 
also  a  partner,  and  his  evidence  was  objected  to  as  inter- 
ested; but  Bay  ley,  J.,  overruled  the  objection.    A  rule 
nisi  for  a  nonsuit  having  been  obtained,  the  Court  of 
King's  Bench,  after  argument,  held  that  he  was  a  good 
witness.    Abbott,  C.  J.,  there* says:  ''It  is  said  that  the 
witness  had  an  interest :  he  had  so ;  but  it  was  his  inter- 
est to  defeat  the  plaintiff,  for  in  the  event  of  his  recover- 
ing, the  defendant  would  be  entitled  to  contribution  from 
the  witness.''     Bayley,  J.,  says :  ''  To  a  certain  extent  he 
had  an  interest  in  obtaining  a  verdict  for  the  defendant, 
for  having  admitted  his  own  liability,  he  made  himself 
liable  to  pay  a  proportion  of  the  costs,  as  well  as  the  debt, 
if  the  plaintiff  recovered.    The  only  difficulty  arises  from 
his  proving  a  partnership  with  the  defendant ;  but  his  tes- 
timony would  not  prove  that  in  any  other  action ;  and  if 
the  defendant  can  hereafter  make  out  that  he  was  not  a 
partner,  I  think  that  he  may  perhaps  at  law,  and  certainly 
in  equity,  recover  from  the  witness  all  that  he  is  compelled 
to  pay  in  the  action."    And  Holroyd,  J.,  says :  ''  It  has 
been  argued,  that  unless  the  defendant  were  fixed  with  a 
part,  the  witness  might  be  liable  to  pay  the  whole  debt. 

(a)  «  a  ft  C.  3$i;  8  D.  ft  R.  142. 
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.BMch,  of  flMff,  But  it  appears  to  me,  that  the  defendant  would  hift  t 
'  ^  right  to  recover  from  the  witness^  in  an  action  at  law  (or 
Paob  money  paid  to  his  use^  the  whole  sum  reooTered  in  this  ac- 
Thomas.  tion^  if  he  could  shew  that  the  witness  was  originaU?  Mk 
to  pay  it.  That  is  the  ground  upon  which  all  actioiu&r 
contribution  proceed/'  LUtkdale,  J.,  abo  puts  it  on  die 
same  ground.  In  Broume  y.  Lee  (a),  one  of  three  co- 
sureties for  the  payment  of  an  annuity  paid  monej  on 
account  of  the  annuity,  after  the  bankruptcy  of  t  co- 
surety;  and  it  was  held  that  the  latter  was  liable  to  m 
action  for  contribution,  though  he  had  obtained  his  certit- 
cate,  as  one  surety  could  not  prove  the  value  of  the  an- 
nuity under  the  commission  against  his  co-surety;  but 
that  he  could  not  at  law  be  compelled  to  repay  more  thu 
one-third,  of  the  sum  paid  on  account  of  the  annuitVi  al- 
though the  third  surety  had  become  insolvent  at  the  tune 
of  such  payment.  [Lord  Abinger,  C.  B. — That  was  acaae 
of  sureties  inter  se»]  So,  in  the  recent  case  of  Fowlers. 
Mound  (6),  which  was  covenant  on  an  indenture  of  leix 
against  the  administratrix  of  the  assignee  of  the  lessee,  »• 
signing  breaches  for  non-payment  of  rent  and  non-repair; 
to  which  the  defendant  pleaded,  that,  by  assignment  duhns 
the  continuance  of  the  lease,  the  premises  were  assigned 
to  the  intestate  and  one  Smallwood,  and  that  SmallwooJ 
was  still  alive ;  which  assignment  was  denied  by  the  replica^ 
tion:  it  was  held,  that  Smallwood  was  a  competent  witness 
for  the  plaintiff,  to  prove  that  he  never  accepted  or  acted 
under  the  assignment  The  objection  here  taken  seems  to 
be,  that  the  witness  was  interested  in  getting  the  debt  sa- 
tisfied in  this  action;  but  the  same  thing  must  happes 
where  one  co-trespasser  is  a  witness  for  the  plaintiff;  jet 
he  is  competent.  In  Buller's  Nisi  Prius,  286,  it  is  said, 
"  a  particeps  criminis  may  be  a  witness  for  the  plaiatiffj 
though  left  out  of  the  declaration  for  that  purpose;  J^ 

(a)  6  B.  &  Cr.  689;  9  D.  &  R.  700.  (i)  5  M.  &  W.  478. 
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this  iniglitilylessens  his  credit,  espedallyin  trespasses^ where  BxOl  of  Phtu, 
satisfaction  from  one  is  a  discharge  for  all  the  rest."  [Lord  ^  ^  ^ 
Abinger,  C.  B. — There  is  no  contribution  amongst  co-tres-  Page 
passers.]  Nor  is  there  here,  because  the  witness  is  a  surety.  thoii abJ 
In  no  possible  case  could  the  defendant  sue  the  witness — ^the 
same  as  in  the  case  of  a  co-trespasser.  [Lord  Abinger,  C.  B. — 
In  the  case  of  a  co-trespasser,  there  is  no  written  evidence  of 
the  relation  in  which  he  stands.]  But  the  objection  equally 
applies,  because  when  he  is  called,  he  must  admit  on  the  voir 
dire  that  he  was  a  co- trespasser,  in  order  to  raise  the  point. 
This  principle  was  fully  recognised  in  Hall  v.  Curzon  (a). 
There  a  shareholder  of  a  company  was  admitted  to  prove 
that  the  defendant  was  also  a  shareholder,  although  it  was 
objected  that  by  so  doing  he  would  diminish  the  amount 
of  his  own  contribution ;  and  Lord  Tenierden  says,  ''  The 
case  is  similar  in  principle  to  that  of  a  co-trespasser.  The 
recovery  against  one  of  several  co-trespassers  is  a  bar  to 
an  action  against  the  others.  In  practice,  the  co-trespasser 
is  constantly  called  to  prove  that  he  did  the  act  by  the 
command  of  the  defendant.''  And  there  is  this  note  to 
that  case  by  the  reporters — ''In  a  plea  in  abatement,  a 
party  who  according  to  the  plea  ought  to  be  joined,  is  a 
competent  witness  for  the  plaintiff,  but  not  for  the  de- 
fendant." The  interest,  therefore,  that  the  witness  has 
that  this  action  should  be  maintained,  is  the  same  that  any 
co-trespasser  has,  and  he  has  been  held  competent.  The 
Court  are  not  to  consider  whether  AUen  was  solvent  or  not ; 
for  if  this  action  failed,  and  an  action  were  brought  by  the 
plaintiff  against  the  witness,  and  he  recovered,  the  witness 
might  bring  an  action  against  the  principal,  and  recover  the 
whole.  The  case  of  Browne  v.  Lee  was  that  of  a  bank- 
rupt, which  was  stronger.  The  witness  was  therefore 
clearly  competent. 

(a)9BftGr.646. 
VOL.  VI.  •       D  D  D  M.  W. 
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ExcK  of  pieatf  Evom,  in  support  of  the  rule. — ^The  cases  which  have 
^  ^'  ^  been  cited  as  to  co-trespassers  are  distinguishable;  for 
Page  there  there  is  no  contract  or  liability  for  contribution^  in 
Thomas.  the  event  of  a  verdict  against  one  of  them.  In  Blackett 
y.  WevTy  Holroyd,  J.,  says^  "  But  it  appears  to  me  that  the 
defendant  would  have  a  right  to  recover  from  the  witness^ 
in  an  action  at  law  for  money  paid  to  his  use — ^*  Now^  to 
stop  there^  would  this  defendant  have  a  right  to  recover 
against  this  witness?  Most  certainly  not.  Then  he  goes 
on  to  add — "  the  whole  sum  recovered  in  this  action,  if  he 
could  shew  that  the  witness  was  originally  liable  to  pay 
it.''  York  V.  Bloti  proceeds  upon  the  same  reasoning.  But 
here  this  rule  ought  to  be  sustained,  on  the  ground  that 
the  witness  would  free  himself  from  an  action  by  the  plain- 
tiff, if  he  enabled  him  to  recover  in  this  action.  Nothing 
appears  on  the  note  as  to  principal  and  surety,  but  all  are 
joint  makers;  and  if  the  plaintiff  failed,  and  brought  an 
action  against  the  witness,  and  recovered  against  him,  he 
would  only  have  his  action  for  contribution  against  the  other 
two  makers  for  one-third  each;  and  here  Allen  was  shewu 
to  be  insolvent.  The  fact  of  there  being  three  parties  here^ 
distinguishes  this  case  fi^m  York  v.  Bhtt.  Suppose  these 
parties  to  be  all  jointly  liable  as  joint  makers  of  this  note, 
the  witness,  by  enabling  the  plaintiff  to  recover,  would  free 
himself,  by  his  evidence,  of  one-third  of  the  debt. 

Lord  Abinger,  C.  B.— ^I  think  this  witness  may  be  con* 
sidered  in  the  same  light  as  an  indorser,  who  is  called  as 
a  witness  in  an  action  against  the  acceptor,  to  prove  hia 
handwriting.  The  witness  in  such  a  case  has  a  direct  in* 
terest  in  making  the  acceptor  pay;  but  then  if  he  is 
called  upon  himself  to  pay,  he  has  his  remedy  over  against 
the  acceptor :  he  is  presumed  to  be  indifferent  upon  the 
subject.  I  think  what  Mr.  Williams  says  is  true,  that  we 
must  suppress  the  circumstance  of  the  insolvency  of  Allen, 
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in  deciding  this  case.    We  must  treat  the  case  by  analogy  Bteh,  of  PUtu, 
to  actions  against  the  acceptor  of  a  bill  of  exchange^  where 
the  drawer  and  indorser  may  be  called  as  witnesses  for  the 
plaintiff.    This  rule  must  therefore  be  discharged. 

The  rest  of  the  Court  concurred. 

Bule  discharged. 


WiNGATB  V.  WaITE. 

X  HIS  was  an  action  of  trespass  brought  against  the  Com-  A  parish,  con- 

M  c%  i»        -I  /•  T  •        1  •        •      Mating  of  two 

missioners  of  Sewers  for  the  county  of  Lincoln^  acting  m  districts,  had 
and  for  the  hundreds  of  Kirton  and  Skirbeck,  for  dis-  lecTwstsed'to 
training  the  plaintiff's  cattle.  ^^e  «Pf»f»  ff  » 

°  ^  sea  banli  (which 

The  defendant  pleaded^  firsts  the  general  issue^  not  was  necessary 
guilty;  secondly,  that  the  commissioners  committed  the  don  of  fa'nir" 
supposed  trespasses  by  virtue  of  and  under  a  certain  com-  ^^  JustHcu)" 
mission  of  sewers  of  his  late  Majesty  King  William  the  *>y  one  assess- 
Fourth^  amongst  others,  for  the  limits  of  the  hundreds  of  lected  by  one 
Kirton  and  Skirbeck,  in  the  county  of  Lincoln  aforesaid^  The^commis- 
for  a  certain  assessment  or  tax  assessed  on  the  plaintiff,  by  »ion«»^«  ©f  «c^- 

*  '     ''    ers,  wtthout  any 

virtue  of  the  said  commission,  and  according  to  the  pur-  preseniment  of  a 
port  of  the  statute  of  sewers  made  in  the  23  Hen.  8  (a),  two  dyke- 
which  said  commission  was  and  still  is  in  force ;  and  that  eacrdistri^ct**^' 
the  said  close  in  which  &c.,  was  within  the  limits  afore-  *n<in»adea 

rate  on  one  dis- 

saidj    and   the  jurisdiction  of  the  said   commissioners,  trict  exclusively 
The   plaintiff  replied  de  injurift,  whereupon   issue  was  o7 the* sea*"" 

ir^l^^A  ^^^^  I—Held, 

joined.  that  the  rate 

The  cause  came  on  to  be  tried  before  the  Lord  Chief  ^"  ^«><*  ^^' 
Baron^  at  the  Lincoln  Summer  Assizes,  1839,  when  a  ver-  sentment,  and 

that  the  com- 
missioners were 

without  jnrisdiction,  and  were  liable  in  trespass  for  the  taking  of  the  plaiotlifs  cattle  under  a 

diatresi  warnmt  issued  by  them  for  arrears  of  such  rate. 

(a)  Cap.  5. 
D  D  D   2 
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SMck.  tf  PUMi,  diet  was  taken  for  the  plaintiff  for  2/.  16*.  Sd.  damieei,vri 
.  ^^^'  .  liberty  for  the  defendant  to  move  to  enter  a  nonsmt  Ii 
WmoATi  Michaehnas  Term,  1889,  the  Court  granted  a  rule  nisi fe 
Waits.  setting  aside  the  verdict  and  entering  a  nonsuit,  vitko- 
rections  that  the  facts  should  be  turned  into  a  special  cKt 
which  was  accordingly  agreed  upon,  and  was  as  follw^ 
The  defendant  was  owner  and  occupier  of  lands  in  Sof 
Butterwick:  the  defendant  was  clerk  to  the  commisaoafl 
of  sewers  for  the  county  of  Lincoln,  within  whose  joifr 
diction  the  parish  of  Butterwick,  divided  into  North  ei 
South  Butterwick,  together  with  an  adjoining  disw 
called  Butterwick  Hundred,  ky.  The  hmds  of  Sori 
Butterwick  and  Butterwick  Hundred  abut  on  the « 
bank  hereinafter  mentioned,  along  the  whole  length  t^lef^ 
of,  and  lie  between  the  said  bank  and  the  district  i 
North  Butterwick.  The  action  was  brought  to  try  t» 
validity  of  a  rate  intitled  "  a  rate  or  assessment  of « 
shilling  an  acre,  made  and  granted  to  Robert  Enox,  (^ 
reeve  of  Buttervrick  South  and  Butterwick  Hundred,  tf 
every  acre  of  land  in  Butterwick  South  and  Butterfid 
Hundred  aforesaid,  chargeable  with  and  liable  with  *r 
payment  of  the  dyke-reeve  rate,  to  be  charged  upon  t» 
several  owners  of  the  said  lands  and  their  respective  v- 
nants  thereof,  to  defray  the  expenses  incurred  and  to « 
incurred  by  the  said  dyke-reeve,  in  repairing  the  sea  ms* 
extending  from  the  blue  stone  on  the  sea  bank  of  Fn^^* 
to  the  sea  bank  in  Bennington,  and  also  to  defrayal'*^ 
every  other  expense  incurred  or  to  be  incurred  of 
said  dyke-reeve,  in  the  execution  of  the  said  office,  oi' 
relation  thereto,  for  the  year  ending  at  Easter,  ^^' 
the  said  lands  and  the  owners  and  occupiers  being 
ble  by  prescription,  founded  on  custom  or  inun^®^ 
usage,  to  repair  the  same/'  The  plaintiff's  cB^h^ 
tioned  in  the  declaration,  were  distrained  for  nonpaj^ 
of  the  sum  assessed  upon  him  by  the  said  rate,  ^^ 
sum  had  been  previously  demanded  of  him.    The  p' 
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before  the  time  of  taking  the  distress,  had  been  summoned  Eateh,  of  Pieat, 
by  the  commissioners  to  shew  cause  before  them  why  he     ^  ^  *   ^ 
should  not  pay  the  said  sum.    The  plaintiff  appeared  by      Winoatb 
his  attorney,  and  objected  to  the  validity  of  the  rate,  but       Waits. 
did  not  shew  sufficient  cause  in  the  judgment  of  the  com- 
missioners. 

On  the  21st  of  February,  1800,  the  Court  of  Sewers 
made  an  order,  which  was  duly  registered  in  the  books  of 
the  said  Court  by  the  clerk  of  the  commission,  that  in 
future  two  dyke-reeves  should  be  appointed  for  the  parish 
and  hundred  of  Butterwick,  one  for  North  Butterwick, 
and  one  for  South  Butterwick  and  Butterwick  Hundred, 
who  should  lay  separate  rates,  and  keep  separate  accounts 
of  their  respective  offices.  And  this  order  had  from  thence- 
forward, up  to  the  period  of  imposing  the  present  rate,  been 
acted  upon ;  and  the  plaintiff,  and  the  owners  and  occupiers 
of  the  plaintiff's  lands  in  South  Butterwick,  have,  since  the 
year  1800,  paid  to  the  dyke-reeve  of  South  Butterwick  the 
separate  rates  levied  in  pursuance  of  the  same  order. 

For  all  previous  time  within  living  memory,  and  also 
as  far  back  as  the  records  of  the  Court  would  shew,  being 
more  than  100  years,  the  whole  parish  and  hundred  of 
Butterwick  had  been  jointly  assessed  to  the  repairs  in 
question  by  one  commixed  assessment,  applied  by  one  sole 
dyke-reeve.  There  had  been  no  presentment  of  a  jury 
against  South  Butterwick  and  Butterwick  Hundred,  as  a 
foundation  either  of  the  order  or  of  the  rate.  The  sea 
bank  required  repairs,  and  was  a  necessary  protection  to 
the  lands,  as  well  in  North  as  South  Butterwick  and  But- 
terwick Hundred;  in  fact.  North  Butterwick  would,  by 
any  irruption  of  the  sea,  be  laid  deeper  under  water  than 
South  Butterwick  or  Butterwick  Hundred,  as  it  lay  lower, 
and  the  drainage  of  all  three  was  now,  by  a  recent  altera- 
tion, carried  through  North  Butterwick  to  the  Hob  Hole 
Sluice.  North  Butterwick  was  nowhere  assessed  to  the 
repairs  of  the  bank. 
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Eich,  9f  PUat,      The  following  were   the  plaintiff's  prints  for  nft 

v^lfj^L^     ment :  —  First,  The  rate  purporto  to  be  foimded  m  f^ 

WiNOAii      flcription,  which  is  disproved;  secondly,  The  rate  ik 

Waitb.       for  omitting  rateable  property;  thirdly.  The  nte is <?» 

tionable  in  an  action  of  trespass^  there  haviiig  been  oop^ 

sentment  by  a  jury. 

J.  HUdyard,  for  the  plaintiff. — ^The  coumiisaoiien  5 
sewers  were  bound  to  include  in  the  rate  all  the  hs^ 
within  the  ambit  of  the  parish  and  hundred,  nnksstif 
could  shew  a  custom  or  prescription  firom  time  iss 
morial  to  exclude  North  Butterwick,  and  impose  a  re 
on  South  Butterwick  and  Butterwick  Hundred  odIt;  a: 
here  no  such  custom  or  prescription  is  stated  in  tk(* 
The  commissioners  were  therefore  wrong  in  m¥^ 
on  South  Butterwick  and  Butterwick  Hundred  alotfti: 
burthen  of  repairing  a  dyke  which  was  equally  beacb 
to  North  Butterwick,  which  ought,  therefore,  to^^ 
duded  in  the  rate.  The  law  is  laid  down  in  Boak^^  cat(  • 
thus  :  "  That  the  commissioners  ought  to  tax  all  wkoait^ 
danger  to  be  endamaged  by  the  not  repairing,  eqa»»; 
and  not  him  who  has  the  land  next  adjoining  to  tket:^ 
only ;  for  the  statute  of  6  Hen.  6,  c.  5,  on  which  thcc» 
mission  of  sewers  is  formed  and  specified,  has  preci*  ^ 
in  the  same  commission,  that  no  person,  of  any  esU^  ^ 
condition,  shall  be  spared :  And  if  the  law  should  ho(^ 
wise,  inconvenience  might  follow;  for  it  may  bctW 
rage  and  force  of  the  water  might  be  so  great,  that 
value  of  the  land  adjoining  will  not  serve  to  make  ^ 
banks,  &c. ;  and  therefore  the  statutes  will  have  aB^i'^ 
are  in  danger,  and  are  to  receive  benefit  by  the  maki^r 
the  banks,  to  be  contributory,  for  qui  sentit  coromoi^i^ 
tire  debet  et  onus ;  and  the  said  statutes  requu^  ^°^' 
which  well  agrees  with  the  rule  of  equity .''   In  £w^ 

(a)  5  Rep.  100. 
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SaUmarsh  {a),  it  was  held  that  a  sewers'  rate  assessed  in  Exek.  rf  pietu, 

gross  upon  a  township  was  bad.    In  Rex  v.  JJus  Commis-  ^   ^^'  ^ 

Moners  of  Sewers  fir  the  County  ofEsaew  (4),  Lord  Tenter-  Wimoatb 

den  says :  ''  If  no  usage  has  prevailed^  all  those  are  liable  Waits. 
^ho  enjoy  the  benefit  of  the  work.'^ 


. » 


Wildman,  for  the  defendant. — ^It  would  be  a  great  hard- 
ship^ if  the  omission  of  a  single  person  in  the  rate  were  to 
render  it  void,  [Lord  Abinger,  C.  B. — ^This  is  the  omis- 
sion of  a  whole  district.]  The  omission  of  a  single  per- 
son would  equally  render  it  void^  if  such  a  doctrine  is 
to  prevail  as  is  contended  for  by  the  plaintiff;  there  can 
be  no  distinction  in  that  respect.  The  question  is^ 
whether  the  omission  of  this  district  makes  it  so  void 
as  to  render  the  commissioners  liable  in  trespass.  It  is 
submitted  that  these  collateral  defects  cannot  be  inquired 
into  in  an  action  of  trespass.  The  rate  being  good  in 
form^  it  is  valid  until  it  is  quashed  upon  a  certiorari. 
The  commissioners  of  sewers^  in  making  a  rate^  act  in 
a  judicial  and  not  in  a  ministerial  capacity^  as  was  ob- 
served by  Patteson,  J.,  in  Pocock  v.  (yShaughnessy  (c),  and 
therefore  are  not  liable  to  trespass.  The  Court  of  the 
Commissioners  of  Sewers  is  a  Court  of  Becord.  Com. 
Dig.  '  Sewers/  D. ;  Callis  on  Sewers,  128.  Their  power  to 
hear  objections  is  recognised  in  the  recent  statute  for 
amending  the  law  relating  to  sewers,  3  &  4  Will.  4,  c.  22,  s. 
16.  In  the  Duke  of  Newcastle  v.  Clarke  (rf).  Burroughs  J.,  says, 
''The  commissioners  are  clothed  with  no  individual  rights 
as  a  consequence  of  their  office ;  they  act  in  their  official 
capacity  only.  They  are  persons  holding  a  Court  of  Re- 
cord.'' Even  assuming  the  rate,  therefore,  to  be  bad  for 
want  of  a  presentment,  it  would  not  render  the  commission- 
ers liable  to  an  action.  The  proper  mode  in  such  a  case  is  to 

(a)  7  Ad.  &  EU.  206  ;  2  N.&  P.         (c)  6  Ad.  &  EU.  807. 

446.  (d)  8  Taunt  631 ;  S.  C.  2  Moore, 

(b)  1  a  &  Cr.  477;  2  D.  ft  R.      666. 
700. 
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Exeh.  4  Pirffjf  move  that  tbe  rate  be  quashed  on  a  ceitionri.  InildM^ 
^^^'  .  V.  Parkintan  (a),  it  was  held  that  an  action  would  not  Be 
against  the  yicar-general  of  the  bishop  for  excomnnmiar 
ting  a  person,  although  the  citation  was  Toid,  and  tbe  {vo- 
ceedings  thereon  had  been  set  aside  upon  appeal  kri 
EUenborough  there  says,  ''  If  it  were  necessaiy,  I  sho^ 
like  to  look  at  several  of  the  authorities  whidi  hare  \m 
cited.  But  the  impression  on  my  mind  at  present  is,  tkt 
this  action  is  not  maintainable,  if  the  Ecclesiastical  Omt 
had  a  general  jurisdiction  over  the  subject-matter;  id 
that  it  had  general  jurisdiction  over  the  subject-xoitta, 
and  in  regard  to  some  of  the  particulars  mentioned  in  tk 
citation,  there  can  be  no  doubt/'  In  Emermm  v.  SuUMoi 
the  point  was  not  raised,  whether  trespass  was  suia- 
tainable;  besides,  the  rate  there  was  bad  on  the  &ce  of  i^ 
It  has  been  held  that  no  action  lies  against  offioen/brt 
seizure  to  satisfy  a  poor  rate,  made  by  an  order  of  yas^ 
acting  within  their  jurisdiction.  NichoU  v.  fVeJker  \^\, 
MUward  v.  Caffin{c).  The  commissioners  cannot  beliableifi 
their  individual  capacity  for  what  they  did  in  their  judicbl 
capacity,  having  power  under  the  stat.  4  Hen.  8,  c  5,  s.^ 
to  hear  and  determine  all  matters  relative  to  the  maklBS 
of  a  rate.  In  Gameti  v.  Ferrand  (rf),  it  was  held  that  no 
action  will  lie  against  a  judge  of  a  Court  of  Record  for  t^ 
act  done  by  him  in  his  judicial  capacity ;  and  that  therefoff 
trespass  would  not  lie  against  a  coroner,  for  turning  a pexsos 
out  of  a  room  where  he  was  about  to  take  an  inquisitioA- 
Whatever  these  commissioners  have  done  in  their  ju^^ 
capacity  cannot  be  impeached,  until  it  is  reversed  bj  & 
competent  tribunal.  Stafford  v.  Hanui(m{e),  Fawceit^- 
FowUs  (/),  Dove  v.  Gray  (y),  Brittam  v.  Kmnaird  (A).  ^^' 
der  the  Statute  of  Sewers,  every  person  whose  property  de- 

(a)  3M.&Selw.  411.  608. 

(6)  Cro.  Car.  394.  (/)  B.  & Cr.  391;  1  Min.&Ry 

(c)  2  W.  Bl.  1330.  102, 

{d)%Kk  Cr.  611;  9  D.  &  R.  (g)  2T.  R.  358. 

657.  (A)lBrod.&B.432;4Mooff' 

(f)  2  Brod.  &  B.  691 ;  5  Moor«,      50. 
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rives  a  benefit  from  the  works  of  the  conimissioners  is  Bt^  rf  Piea$, 
liable  to  be  rated,  although  the  benefit  be  not  immediate,     ^  *^^'   ^ 
Soady  y.  Wilson  (a) ;  and  in  an  action  of  trespass  against      Winoatb 
the  commissioners  for  levying  a  rate,  if  it  appear  that       Waitb. 
they  had  jurisdiction,  the  Court  will  not  inquire  whether 
the  rate  was  proportioned  to  the  benefit  received  from  the 
sewage  by  the  party  rated.    Lord  Denman,  C.  J.,  says  in 
that  case,  ''  Though  numerous  cases  were  cited  in  the  argu- 
ment from  Keighley's  case  {b)  to  Rex  v.  TTie  Commissioners 
of  Sewers  for  the  Totoer  Hamlets  {c),  the  doctrine  laid  down 
is  all  uniform  and  undisputed  as  applicable  to  the  present 
question.    It  rests  on  the  principle,  that  every  one  whose 
property  derives  benefit  from  the  works  of  the  commis-* 
sioners  may  be  assessed  to  the  rates  they  impose.^' 

HUdyard,  in  reply. — ^The  very  foundation  of  the  autho- 
rity of  the  commissioners  is,  that  they  should  inquire 
through  the  medium  of  a  jury,  and  therefore  a  present- 
ment was  necessary.  The  17th  section  of  3  &  4  W.  4, 
c»  22,  provides,  that  nothing  therein  contained  shall  pre- 
vent any  court  of  sewers  from  causing  inquiry  and  pre- 
sentment to  be  made  by  a  jury;  expressly  recognising 
their  authority  to  do  so.  Without  a  presentment,  there 
would  be  nothing  which  could  be  traversed.  In  the  case  of 
The  Commissioners  of  Sewers  v.  ffVmore  (d),  the  Court  re- 
fused a  certiorari  to  remove  a  presentment  for  not  repairing 
a  sewer^  on  the  ground  that  it  did  not  appear  that  the  com- 
missioners had  refused  to  allow  the  defendant  to  traverse 
it;  but  there  there  was  no  presentment,  and  nothing 
which  could  be  traversed.  These  commissioners  have  en- 
tirely exceeded  their  authority,  and  are  therefore  liable  to 
an  action. 


(a)  3  Ad.  &  £1.  248;  4  Nev.  (c)  9  B.  &Cr.  517;  4 Man.  &  R. 

&  M.  477.  385. 

(i)  10  Rep.  142  b.  (<0  2  Keb.  137. 
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SmA.  4  PUMt,  Lord  Abinobk^  C.  B. — Suppose  an  action  is  bronght  ia 
a  Court  where  there  is  a  limited  jurisdiction,  and  the  de- 
fendant pleads  to  the  jurisdiction,  the  Court  must  decide 
whether  they  have  jurisdiction  or  not;  and  if  they  decide 
that  they  have  jurisdiction,  in  a  case  where  they  clearly 
have  no  pretence  for  it,  and  give  judgment  against  the 
defendant,  and  act  on  that  decision,  they  may  be  liable  to 
an  action.  With  respect  to  the  case  before  the  Court,  I 
always  thought  that  the  jurisdiction  of  the  commisaoners 
of  sewers  was  founded  entirely  on  the  presentment  to  be 
made  by  a  jury;  and  if  that  be  so,  and  they  proceed 
without  a  presentment,  their  jurisdiction  fails,  and  they 
are  liable  to  an  action  like  any  one  else.  The  case  of 
Acherley  v.  Parkmgon  is  very  distinguishable ;  there  the 
vicar-general  had  a  general  jurisdiction  over  the  subject- 
matter,  and  was  bound  to  decide  upon  it  when  brought 
before  him,  one  way  or  another;  and  although  the  Court 
above  might  set  aside  his  adjudication,  still  he  would  not 
be  liable  to  an  action. 

Cur.  adv.  vult. 

On  a  subsequent  day. 

Lord  Abingeb,  C.  B.,  said  that  the  Court  had  consi- 
dered the  matter,  and  that  it  appeared  to  them  that  the 
plaintiff  was  entitied  to  judgment :  that  the  foundation 
of  the  jurisdiction  of  the  commissioners  to  make  a  rate 
was  the  presentment  of  a  jury,  without  which  the  rate 
was  utterly  void,  and  consequently  the  warrant  which  was 
founded  upon  it  was  also  void. 

Judgment  for  the  plaintiff. 
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Bxeh.  of  PUat, 
1840. 


RowE  and  Anotlier  v.  Ames. 


C 


ASE. — The  declaration  stated  a  judgment  recovered  in  in  an  action  on 

the  Court  of  Exchequer  against  one  Richard  Waring^  for  a  the  sheriflUhe 

certain  debt,  adjudged  to  the  plaintiflFs  for  their  damages;  f^l^^t^J^'ju^^^ 

that  the  said  judgment  being  in  full  force,  and  the  said  m«nt  recovered 

debt  and  damages  remaining  unsatisfied,  the  plaintiffs,  on  r  w.,  the  de- 

&c.  sued  out  a  writ  of  testatum  fieri  facias,  directed  to  the  lhcriff!^f'a  writ 

sheriff  of  Bedfordshire,  commanding  him,  &c.,  which  said  ^^^-  fa.iM«cd 

'  ^  '         '  upon  this  judg- 

writ  was  duly  indorsed  to  levy  47/.  18».  6^/.,  and  was,  be-  ment,  indorsed 
fore  the  return  thereof,  to  wit,  on  &c.,  delivered  to  the  thaf  the  sheriff 
defendant,  who  then  and  until  after  the  return  of  the  said  ^r  R.*w!%1?hfn 
writ,  was  sheriff  of  the  said  county  of  Bedford,  to  be  exe-  h»»  bailiwick, 

and  remained 

cuted  in  due  form  of  law.  It  then  alleged  a  seizure  by  in  possession  of 
the  defendant,  before  the  return  of  the  writ,  of  the  goods  of  tim"  during*'* 
the  said  R.  Waring,  within  the  bailiwick,  and  that  the  de-  ao*lJ''ought"S^''' 

fendant  remained  in  possession  of  the  said  goods  for  a  ^^^^  ^^^  t^em, 

.  .i-iy** *****  ^®  °*" 

long  space  of  time,  to  wit,  from  &c.,  the  money  mdorsed  giected  the  ex. 

to  be  levied  remaining  all  that  time  unpaid ;  that  the  de-  office?  and  for- 

fendant  might  have  sold  the  said  goods,  but,  intending  to  **^?J^  *^"'  , 

deprive  the  plaintiffs  of  the  money  indorsed  and  directed  to  falsely  returned 

be  levied,  he  wilfully  neglected  the  execution  of  his  ofiice,  remained^n  iiis 

and  wrongfully,  and  without  the  consent  of  the  plaintiffs  5,ant  of^buyers. 

or  either  of  them,  forbore  to  sell,  &c.,  from  &c.  (the  date  of  "7T0  this  de- 

^  claration  the 

the  writ)  until  &c.,  when  he,  the  defendant,  returned  that  defendant 
he  had  taken  goods  and  chattels  of  the  said  B.  Waring,  to  fhat  he  did  n^t 

talie  in  execu- 
tion any  goods 
of  R.  W.,  or  remain  in  possession  by  virtue  of  the  said  writ  for  the  said  space  of  time,  or  any 
part  thereof;  2ndly,  that  he  could  not,  nor  might,  nor  ought  to  have  sold  the  said  goods,  or  any 
of  them,  under  or  by  virtue  of  the  said  writ,  or  to  have  raised  thereout  the  monies  indorsed 
to  be  levied,  withiu  the  space  of  time  in  the  declaration  mentioned.  Srdly,  that  R.  W.  became  a 
banlcrupt,  and  that  within  two  months  after  the  issuing  of  the  writ  in  the  declaration  men- 
tioned, and  the  delivery  thereof  to  the  defendant,  and  of  the  seiinre  of  the  goods,  and  before 
the  passing  of  the  2  &  3  Vict.,  c.  29,  and  before  the  defendant  could  or  ought  to  have  sold  the  said 
goods,  a  fiat  issued,  and  the  said  R.  W.  was  declared  a  bankrupt;  and  that,  before  the  commence- 
ment of  the  action,  an  official  assignee  was  appointed,  in  whom  the  said  goods  so  uken  in  execu- 
tion became  and  were  vested. 

Htld,  that  the  first  plea  was  bad  for  duplicity ;  that  the  second  plea  was  bad,  as  amounting 
to  the  general  issue ;  and  that  the  third  was  bad,  as  being  an  argumentative  denial  of  the  seisnre 
ofthcgoodsof  R«  W. 
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jBxeA.  ff  Pkm,  the  value  of  the  debt  and  damages  and  interest  in  the  said 

>   ^^^'   u     writ  mentioned,  and  then  in  and  by  the  said  return,  falsely 

RowB        and  deceitfully  further  returned,  that  the  goods  remained 

Amss.        in  his  hands  for  want  of  buyers ;  by  means  whereof  the 

plaintiffs  were  deprived  of  the  benefit  of  the  said  writ^  and 

now  put  to  great  costs  and  expenses,  &c. 

Pleas. — 1st,  that  the  defendant  did  not  seize  or  take  in 
execution  any  goods  or  chattels  of  the  said  Richard  War- 
ing, or  remain  or  continue  in  possession  thereof,  by  virtue 
of  the  said  writ,  for  the  said  space  of  time  in  the  said  de- 
claration in  that  behalf  mentioned,  or  any  part  thereof,  in 
manner  and  form  as  the  plaintiffs  have  above  in  their  said 
declaration  in  that  behalf  alleged,  and  of  this  the  defendant 
puts  himself  upon  the  country,  &c.  Secondly,  that  the 
defendant  could  not  nor  might,  nor  ought,  during  any 
part  of  the  time  in  the  said  declaration  in  that  behalf  men- 
tioned, to  have  sold  the  said  goods  and  chattels  in  the  said 
declaration  in  that  behalf  mentioned,  or  any  or  either  of 
them,  or  any  part  thereof,  under  or  by  virtue  of  the  said 
writ,  or  to  have  raised  thereout  the  monies  indorsed  on  the 
said  writ  and  directed  to  be  levied,  or  any  part  thereof^ 
ready  to  have  been  paid  to  the  plaintiffs  within  the  space 
of  time,  or  before  the  day  or  year  in  the  said  declaration  in 
that  behalf  mentioned,  in  manner  and  form  as  the  plain- 
tiffs have  above  in  their  said  declaration  in  that  behalf 
alleged ;  and  of  this  the  defendant  also  puts  himself  upon 
the  country,  &c.  Thirdly,  that  long  before  the  delivery  of 
the  writ  of  fi.  fa.  to  the  defendant,  to  wit,  before  and  on 
&c.,  and  from  thence  continually  until  the  issuing  of  the 
fiat  in  bankruptcy  thereinafter  mentioned,  the  said  B.  W. 
was  a  trader  within  and  subject  to  the  provisions  of  the 
Stat.  6  Qeo,  4,  c.  16,  and  that  the  said  R.  W.,  so  being  such 
trader,  on  &c.  became  and  was  indebted  to  one  G.  W.  in 
&c.,  and  the  said  R.  W.  being  so  indebted,  and  being 
such  trader  as  aforesaid,  afterwards,  and  before  the  delivery 
of  the  said  writ  to  the  defendant  as  aforesaid,  to  wit,  on 
ftc.,  became  and  was  a  bankrupt,  and  that  thereupon  after- 
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irards^  and  within  two  calendar  months  of  the  issning  of  AreA.  o/*  p/^, 
the  said  writ,  and  of  the  delivery  thereof  to  the  defendant  ^  ^^^* 
and  of  the  seiziog  and  taking  in  execution  of  the  said 
goods  and  chattels  of  the  said  B.  W.,  and  before  the  pass- 
ing of  the  2  &  3  Vict.  c.  29,  and  before  the  defendant  as  such 
sheriff  as  aforesaid  could,  or  might,  or  ought  to  have  sold 
the  said  goods  or  any  part  thereof,  under  or  by  virtue  of 
the  said  writ  in  the  said  declaration  mentioned,  to  wit,  on 
&c.,  a  certain  fiat  in  bankruptcy  issued  against  the  said 
E.  W.  by  the  Rt.  Hon.  Christopher  Charles  Lord  Cotten- 
ham,  &c.,  &c.,  by  which  fiat  the  said  Lord  Chancellor  did 
authorize  the  said  G.  W.  to  prosecute  his  said  complaint 
in  the  said  Court  of  Bankruptcy  in  that  behalf,  (as  by  the 
said  fiat  duly  filed  and  entered  of  record,  and  now  remain- 
ing in  the  said  Court  of  Bankruptcy,  being  a  record  of  the 
said  Court  of  Bankruptcy,  reference  being  thereunto  had, 
fully  appears) :  by  virtue  of  which  said  fiat,  and  by  force  of 
the  statutes  in  such  case  made  and  provided,  John  Her- 
man Merivale,  Esq.,  being  one  of  the  Commissioners  of 
the  Court  of  Bankruptcy,  afterwards,  to  wit,  on  the  23rd 
day  of  May  in  the  year  last  aforesaid,  did,  in  due  form  of 
law,  find  that  the  said  R.  W.  had  become  and  was  a  bankrupt 
within  the  true  intent  and  meaning  of  the  statutes  made 
and  then  in  force  concerning  bankrupts,  before  the  day  of 
the  date  and  suing  forth  of  the  said  fiat,  and  did  then  de- 
clare and  adjudge  the  said  Richard  Waring  to  be  a  bank- 
rupt accordingly,  and  afterwards,  and  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  23rd  day  of  May  in  the 
year  last  aforesaid,  being  the  date  of  the  said  adjudication, 
the  said  John  Herman  Merivale,  so  being  such  commis- 
sioner as  aforesaid,  duly  made  a  memorandum  of  the  said 
adjudication ;  as  by  the  said  memorandum  now  remaining 
of  record  in  the  said  Court  of  Bankruptcy,  reference  being 
thereunto  had,  will  more  fully  appear. — ^The  plea  then  stated 
the  due  appointment  of  an  official  assignee,  and  that  the  es* 
tate  and  effects  of  the  said  B.  W.,  including  the  said  goods 
and  chattels  so  seized  and  taken  in  execution  under  and  by 
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fUek.  •fPUas,  virtneofthesaidwrit,  became  and  were  Tested  in  the  aid 

^   ^^^'  .     assignee ;  and  that  the  said  fiat  in  bankruptcy^  and  the  pro- 

RowB        ceedings  thereunder  respectively,  remain  and  arc  in  M 

aJes.        force  and  effect,  and  not  in  anywise  abated^  snperaeded, 

rescinded,  or  annulled.    Verification. 

Special  demurrer,  assigning  for  causesj  that  the  irA 
plea  is  double,  in  denying  any  taking  in  execntioD,  sod 
also  denying  a  continuance  in  possession  by  the  defrniliiit 
for  a  time  in  which  he  ought  to  have  sold.  And  alsq,^ 
the  defendant  is  estopped  fixmi  denying  the  matters  denied 
by  that  plea. 

That  the  second  plea  amounts  to  the  general  issue,  and 
is  argumentative. 

That  the  last  plea  is  a]^;umentatiye,  in  indirectly  deny- 
ing that  the  defendant  seised  any  goods  of  the  said  R.  ^i 
and  also  that  it  is  informal  and  unceitain. 

Bramwell,  in  support  of  the  demurrer.— The  dcdantioD 
begins  by  stating,  in  the  usual  way,  the  issuing  of  the  writ 
of  fi.  fa.,  and  the  delivery  of  it  to  the  sheriff,  and  then 
avers  that  he  seized  and  continued  in  possession  for  aloiV 
space  of  time,  during  which  he  might  have  sold  the  goods, 
and  complains  that  he  did  not  do  so.  [Lord  Abmf^f 
C.  B. — Is  not  the  gravamen  the  chai^  of  a  false  return?] 
The  declaration  states  that  a  false  return  has  been  made; 
but  it  ia  submitted  that  the  action  is  not  brought  for  thati 
but  for  a  breach  of  duty  in  what  took  place  before  the 
return,  viz.  the  not  selling;  and  that  the  action  would  he 
maintainable,  though  the  defendant  had  afterwards  sold, 
for  the  damages  sustained  by  his  delay.  This  appesi* 
from  Aireton  v.  Davis  (a),  and  Jacobs  v.  Humphrey  (&)• 
lAldersofij  B. — You  say  the  declaration  would  be  good,  if 
every  thing  relating  to  the  return  were  struck  out  ?]  Tes; 
and  it  is  questionable  whether  the  return  htfake:  as  it  seemi 

(a)  9  Bing.  740;  3 M.  &  Scott,  188.        (h)  4 Tjt.  272;  2  C&M.  41S' 
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to  mean  no  more  tlian  this,  that  the  sheriff  has  not  sold.  Bgek.  4  puat. 
Then  the  first  plea  is  double;  it  denies  the  seizure,  and  it  also     v  ^^^' 
denies  that  he  remained  in  possession  as  alleged.     [Lord 
^binger,  C.  B. — If  he  did  not  seize,  he  could  not  remain 
in  possession.]     But  the  converse  is  not  true;  viz.  that  if 
He  did  seize,  he  must  have  remained  in  possession.    The 
test  as  to  whether  a  plea  is  double,  is  to  strike  out  one 
of  the  allegations  said  to  constitute  the  duplicity,  and 
see  if  a  sufficient  answer  remains  in  the  other;  and  then, 
striking  out  the  latter,  let  the  first  remain,  and  see  if  that 
constitutes  an  answer.    If  each  of  the  allegations  is  an 
answer,  and  thej  do  not  involve  each  other,  the  plea  is 
double.    In  this  case,  if  no  writ  had  been  issued,  the  de- 
fendant could  not  have  seized  under  it ;  yet  no  doubt  a 
plea  denying  both  the  issuing  of  the  writ  and  the  seizure 
would  be  double.     Tried  by  this  test,  then,  the  first  plea 
is  double.    [Lord  Abinger,  C.  B. — ^You  say,  under  a  denial 
by  the  defendant  that  he  remained  in  possession,  he  could 
not  have  contested  that  he  seized.]  Certainly.  [Lord  Abm^ 
ger,  C.  B. — That  is  so ;  but  would  a  plea  merely  denying  that 
he  remained  in  possession  be  good  ?  Must  he  not  shew  how 
he  ceased  to  be  in  possession  ?]     It  would  be  bad  in  form, 
for  t  hat  reason ;  but,  it  ia  submitted,  good  in  substance. 
Suppose  issue  joined  on  such  a  plea,  the  defendant  might 
show  that  he  parted  with  the  goods  by  the  license  of  the  plain* 
tiff;  or  he  might  show,  (what  he  no  doubt  intended  to  do 
in  this  case  under  that  denial,  viz.),  that  by  reason  of  the 
bankruptcy,  his  continuance  in  possession  was  unlawful: 
he  might  even  show  a  rescue. — [Alderson,  B. — That  would 
not  excuse  him.]    It  would  show  that  the  plaintiff's  right  of 
action  was  not  that  alleged  here ;  because  the  sheriff  could 
not  then  have  been  guilty  of  the  delay  alleged.  Then  it  would 
be  a  good  answer  in  substance ;  and  a  plea  is  not  the  less 
double,  because  one  of  the  matters  is  informally  pleaded. 
This  plea,  therefore,  is  double :  but  it  is  also  bad  for  the  other 
reasons  assigned.    The  plaintiff  does  not  contend  that  the 
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Et€h.  of  PUoi,  defendant  cotdd  not  deny  a  seisnre  nnder  the  writ|  but  be 


1840. 


complains  of  the  manner  in  which  he  has  done  it.  It  is 
impossible,  on  reading  the  plea,  to  say  what  it  admits  or 
denies : — whether  it  denies  a  seizure  altogether,  a  continu. 
ing  in  possession  altogether,  or,  admitting  both  seicure  ind 
^remaining  in  possession,  or  one  of  them,  denies  thit 
both  or  either  of  them  was  under  the  writ.  [Alderdon,  B.- 
'Tou  say  he  should  have  said  he  did  not  seize  in  maimer 
^i^and  form.]  That  would  have  been  correct;  or  if  not,  ad- 
mitting a  seizure,  he  should  have  said  it  was  not  by  virtue 
of  the  writ.  The  plea  is  a  negative  pregnant,  and  the  ob- 
jection is  very  strong  as  to  the  denial  that  he  continued  in 
possession  by  virtue  of  the  writ.  [Alderson,  B.— I  cannot 
tell  whether  or  not  he  admits  he  seized  by  virtue  of  tbe 
writ,  and  that  he  continued  in  possession,  but  denies  M 
was  by  virtue  of  the  writ.  Lord  Abinger,  C.  B.— There  ii 
another  defect.  How  can  he  deny  he  seized,  in  the  face 
of  his  return,  which  appears  on  the  declaration  ?]  Thatii 
the  next  objection.  IBramwell  was  then  stopped  aa  to  tke 
first  plea.]  Secondly,  as  to  the  second  plea.  [^MenoRiCB. 
— ^That  is  the  general  issue,  if  ever  there  was  one ;  it  denies 
the  breach  of  duty  complained  of.]  [The  learned  counsd 
was  then  directed  to  argue  as  to  the  sufficiency  of  the  U 
plea.]  The  first  objection  to  that  is,  that  it  is  an  argamenti- 
tive  denial  of  the  allegation  that  the  defendant  seiied  the 
goods  of  Waring.  Wright  v.  Labuan  (a)  is  a  direct  authoritj 
to  that  efiect.  In  that  case,  all  the  facts  up  to  the  retnm 
were  precisely  the  same  as  here ;  and  on  an  appUcstionto 
plead  two  pleas,  one  denying  a  seizure  of  the  bankrupt's 
goods,  and  the  other  specially  stating  the  bankraptcj, 
Lord  Abinger,  C.  B.,  said,  "  They  were  at  that  time  the 
goods  of  the  assignees  by  relation  to  the  time  when  tbe 
act  of  bankruptcy  was  conmiitted,  although  the  fiat  was 
not  issued  until  afterwards.  It  is  quite  dear,  that  to  prav« 

(a)  3  M.  &  W.  44. 
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the  shorter  plea,  you  must  prove  the  tradings  the  petitioning  £mA*  rf  ^<m«  , 
creditor's  debt,  and  an  act  of  bankruptcy  before  the  date 
of  the  levy."  Alderson,  B.,  said — "  To  allow  these  pleas  to- 
gether would  be  introducing  all  the  evil  of  double  pleading, 
which  it  was  the  object  of  the  rules  to  avoid.''  [Lord 
Atringer^  C.  B. — ^That  case  only  shews  that,  under  a  tra- 
verse that  the  defendant  seized  the  goods  of  the  bank- 
zupt,  he  might  have  shewn  the  bankruptcy,  &c. ;  not  that 
the  special  plea  was  bad.]  It  is  submitted  that  the  one 
proposition  follows  from  the  other ;  for  if,  under  the  tra- 
verse that  Waring's  goods  were  not  seized,  this  matter 
may  be  shewn,  then  the  special  plea  amounts  to  a  denial 
of  that  fact,  and  so  it  is  an  argumentative  traverse.  The 
common  test  is,  that  a  plea  must  either  traverse,  or  con- 
fess and  avoid.  If  this  plea  traverses,  it  is  vnrongly  con- 
cluded. Then  does  it  confess  and  avoid  ?  Certainly  not. 
It  is  also  open  to  the  same  objection  as  the  first  plea;  it  is 
contrary  to  the  return  stated  on  the  record.  [He  was  then 
stopped  by  the  Court.] 

Gvnmnfff  contra,  relied  upon  Lewis  v.  Alcock  (a),  as  an 
authority  to  shew  that  the  second  plea  was  good;  but  the 
Court  intimated  an  opinion  that  the  pleas  were  clearly 
bad,  and  he  thereupon  prayed  and  obtained 

Leave  to  amend  on  payment  of  costs, 
(a)  3  M.  &  W.  188. 
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Bird  v.  Penrics. 
^f^**"**"  The  lint  count  of  the  declaratioii  was  in  indebititoai. 

Mcumpnt  con- 
tained a  count    sompsit^  in  the  sum  of  £200,  for  hone-keep^  and  work  and 

in  the  •um  of      -  ,  ^-  _  ,*•!., 

£200,  for  hone  laoour;  the  aeoond^  on  an  aooount  stated^  for  the  like  nn. 
•ndu^ir^d  ^«">  fi"*^  «3tcept  as  to  160/.  14$.  M.  non  assamint; «. 
i*n^Tik^*i'SL  ^'^%**«*®*t**"™™*payttient.  The  arbitrate  not  ksfkg 
upon  an  account  dotennined  the  issne  on  the  account  stated,  the  Coiiit,oo 
defe^ndant  *  ^  former  day,  directed  the  award  to  be  sent  back  to  bim 
«4t£i5o!*"  *^  ^  cowected  in  this  particular.  By  a  mistake  in  ditf. 
non  aMumpiit,  ing  Up  the  riile,  the  cauBe,  and  not  the  award,  iq^^eved  to 
•um  payment  bc  Sent  bsck  to  the  arbitratcMT.  The  arbitrator  lefbaedto 
refer^dtollti-  i^bcar  the  matter  or  to  examine  any  witnesses,  and  be 
Sw^iol^a-'^*  drew  np  his  award  in  these  terms :— "As  to  the  first  inoe 
warded,  as  to     joined  between  the  parties,  I  direct  that  a  verdiet  shall  be 

the  first  issue, 

that  the  verdict  entered  for  the  plaintiff;  and  as  to  the  second  issu^  » 
te^d  fo^^^  f^  ^  it  relates  to  160/.  14f.  Sd.,  I  direct  that  averikt 
piainUff;and     |,e  entered  for  the  defendant,  and  as  to  the  lesidoeof 

as  to  tne  second 

issue,  so  fiur  as    that  issue,  for  the  plaintiff,  and  I  assess  the  damages  at 

it  related  to  r  *  ^ 

£150,  he  di-     14/.  49.  9d.,  that  being  the  balance  which  I  adjudge  to  be . 

rected  a  verdict  j„^  4,^  « -^  „ 
tobeentered       dUCtohim.' 
for  the  defend- 
ant, and  as  to 

the  residue  of        Byles  now  moTod  fooT  a  rule  to  shew  canse  why  tbe 

that  issue,  for 

the  plaintiff;  award  should  not  be  set  aside. — Ab  the  cause,  and  not 
t\"lf<Umt^Vaf  ^^  ^"^oard  merely,  was  xeferred  badk  to  the  arhitrator, 
14/.  if.  9d.,  that  \^  ^gg  \i^  di^^jy  ^o  havc  reheard  the  case  and  exanuncJ 

being  the  ba-  "^  « 

lance  which  he  witnesses ;  and  not  having  done  so,  the  award  ought  to 

due'to  the^  be  sct  aside.      Secondly,  the  plaintiff  having  snooeeded 

!^wi! ^thaTthe  ^  ^  P^  ^^7  ^^  ^^  ^^  issue,  the  arbitrator  should  have 

arbitrator  was  found  it  distributively,  in  the  same  manner  as  he  has  done 

not  bound  to  .  * 

find  the  first  is-  the  second  issue.  The  declaration  claims  two  distinct 
Uveiy.'so  Mto  items;  but,  according  to  this  award,  the  plaintiff  has  failed 
Jiatntiff  M%ar    **  *^  P*^'  ^^  *^*  ^^8^*  ^  ^®  *^^^  ^^^  ^  defendant,  tf 

as  related  to 

14^  if.  9i/.,  and 

for  the  defendant  as  to  the  residue. 
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he  is  entitled  to  costs  as  to  that  part  in  which  he  has  sue-  Awk  4  Pim, 
ceeded.  ^iiii!er«ony.C%<3jmian(a)  shews  thatthe  general  issue 
may  be  found  distributively.  In  Prudhomme  v.  Fraser  (6), 
which  was  an  action  for  a  libel^  there  was  but  one  count, 
and  a  plea  of  not  guilty ;  the  jury  found  a  verdict  for  the 
plaintiff,  and  also  that  a  great  part  of  the  alleged  libeY  did 
not  apply  to  him;  and  the  Court  decided  that  such  part  of 
the  declaration  was  divisible,  and  that,  in  respect  of  it,  the 
defendant  was  entitled  to  costs  as  to  so  much  of  the  de* 
claration  as  charged  libellous  matter,  the  innuendoes  re- 
specting which  had  been  negatived.  In  indebitatus  as- 
sumpsit, where  several  demands  are  included  in  one  count, 
the  issue  is  necessarily  distributive.  Here  the  arbitrator 
should  have  found,  as  to  the  first  issue,  as  far  as  the  same 
related  to  14/,  4^.  M.  for  the  plaintiff,  and  as  to  the 
residue  of  that  issue,  for  the  defendant. 

Lord  Abinoeb,  C,  B. — ^We  cannot  grant  this  application. 
The  arbitrator  was  not  bound  to  rehear  the  case,  the  only 
object  in  sending  the  case  back  to  him  being  that  the 
award  might  be  set  right.  Secondly,  the  arbitrator  was 
not  bound  to  find  the  first  issue  distributively.  The  plain- 
tiiBT  in  his  declaration  charges  the  defendant  with  being 
indebted  to  him  in  the  sum  of  £200,  but  that  sum  is  not 
znaterial,  although  in  an  action  of  debt  the  sum  was 
formerly  held  to  be  so.  There  are  no  distinct  issues  raised 
on  the  first  count.  It  is  a  single  issue,  raising  the  question 
whether  the  defendant  is  indebted  to  the  plaiutiff  or  not. 

Aldbbson,  B.,  concurred. 

Rule  refused* 

(a)  5  H.  &  W.  483.  (6)  2  A.  &  £.  045;  4  N.  &  M.  512. 
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Oeobob  Edmund  Platt  and  Judith  Annb^  bis  Wife, 
since  deceased,  Plaintiffis ;  and  John  Bouth,  and  Others, 
Defendants. 

J.  R.  by  hu      xSt  an  order  of  the  Master  of  the  Rolls,  the 

iSdilfhiireai  case  was  stated  for  the  opinion  of  this  Court. 

cttotet  to  be  Jq]^  Bamsden,  of  Hammersmith,  fcc.,  duly  made  vA 

■old  and  con- 

yerted  into  per-  published  his  last  will  and  testament  in  writing,  beaiin^ 
S!^neSa  ^  date  the  10th  day  of  March,  1825,  and  bequeathed  mto 
itUS  «^to'"  ^»  daughter,  Judith  Ann  Platt,  J.  Routh,  T.  ShMim 
hia  daughter  and  J.  GiUctt,  (whom  he  appointed  Us  executrix  and  eie* 
j.'s.',  andi.G.',  cutors),  their  executors,  administrators  and  assigns,  a  cer- 
and^eiMium,  ^^  leasehold  messuage  and  premises  situate  at  Hud- 
upon  trurt,  to     mersmith,  for  all  such  term,  estate,  and  interest  as  k 

permit  hu  laid  '  '  '     ^ 

daughter  to  re-  should  have  therein  at  the  time  of  his  decease,  and  aH 

ceive  the  rente 

anddividenda  the  household  goods  and  furniture,  plate  and  plated  ir- 
herlufe  and*^'  tides,  china,  prints  and  pictures,  household  linen,  wine, 
after  her  de-      spirits,  and  Other  household   effects  whatsoerer,  whid 

ceaie,  upon  ''  . 

tnut,  for  tvch  should  be  his  property  in  or  about  the  same  messnage  ma 

MnT^^erthan  premises  at  the  time  of  his  death;  upon  trust,  if  the  sail! 

rw*Md*hii  J^^*^  Ann  Platt  should  so  direct,  but  not  otherwise,  to 

reUtiona,  gell  the  samo  in  manner  therein  mentioned,  and  to  stand 

M.  H^  and  his  ' 

relations,  and 
the  relations  of 

the  late  husband  of  the  testator's  said  daughter,  and  every  of  them)  in  such  parts,  tbarcs,  vi 
proportions,  and  in  such  manner  and  form,  as  the  said  J.  A.  P.,  whether  sole  or  ooveit,  tin^ 
by  wiU  appoint,  and  in  default  of  appointment,  in  trust  for  the  next  of  kin  of  D.  R.  AU^ 
testator  declared,  that  in  case  his  said  daughter  should  intennarry  with  the  said  J.  W^  or  o! 
of  his  relations,  or  should  reside  with  or  receive  visits  from  him  or  them,  the  bequeits  in  kff 
power  should  utterly  cease.  After  the  testator's  death,  the  said  J.  A.  P.  married  G.  E.  P-.  *^ 
the  interest  and  dividends  of  the  testator's  residuary  estate  were  regularly  paid  to  her  nntil  ^^ 
death.  Previously  to  her  death  she  made  a  will,  and  thereby,  in  exercise  of  the  power  db^ 
her  fiither's  will,  she  gave  j^  10,000  Consols  to  the  descendanta  of  the  befive* named  D.R- 
and  gave  all  the  rest  of  her  late  father's  property  to  various  persons,  strangers  in  Moo^  ^ 
both  her  father  and  hersel£     D.  R.  was  the  son  of  a  brother  of  J.  R.  the  testator. 

Hetd,  1st,  that,  on  the  death  of  J.  A.  P.  a  duty  of  one  per  cent  became  payable  th  respect  ^ 
the  bequest,  in  the  will  of  J.  R.,  of  the  residue  of  his  estate  and  effects  to  J.  A.?.,  after *^ 
lowing  any  duty  ahready  paid  in  respect  thereoC 

2ndly,  That  no  probate  duty  was  payable  upon  the  probate  of  the  will  of  J.  A.  P^  in  itipcci 
of  the  estate  and  eff^u  bequeathed  and  appointed  by  her  wUL 

ardly.  That  legacy  duty  was  payable  in  respect  of  the  bequests  contained  in  the  vi^  '^ 
J.  A.  P.  at  the  same  rate  at  which  it  would  have  been  payable  if  they  had  been  mere  k* 
gadei  given  by  her»  payable  out  of  her  own  personal  estate. 
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and  be  possessed  of  the  money  wluch  should  arise  and  be  Sxeh.  of  PUa$, 
produced  from  such  sale,  after  deducting  the  costs  and  '  ^ 


expenses  attending  or  incident  to  the  same,  as  part  of  his  Platt 
residuary  estate :  And  the  said  testator  by  his  said  wise  also  Routh. 
gave  and  devised,  and  by  virtue  and  in  exercise  and  exe- 
cution of  every  power  and  authority  in  any  wise  enabling 
him  in  that  behalf,  appointed  all  and  singular  the  freehold 
and  copyhold  messuages  or  tenements,  lands,  and  here- 
ditaments, then  belonging  to  him  the  said  J.  Bamsden,  either 
in  possession,  reversion,  remainder,  or  expectancy,  or  in  or 
over  which  he  had  any  devisable  interest  or  power  of  ap- 
pointment, with  their  and  every  of  their  rights,  members, 
and  appurtenances,  unto  and  to  the  use  of  the  said  Judith 
Ann  Platt,  J.  Bouth,  J.  Sharman,  and  John  Gillett,  their 
heirs  and  assigns,  upon  the  trusts  thereinafter  declared 
concerning  the  same,  that  is  to  say,  upon  trust,  with  the 
consent  in  writing  of  the  said  Judith  Ann  Platt  during 
her  life,  and  after  her  decease,  then  at  their  discretion,  to 
make  sale  and  absolutely  dispose  of  the  said  hereditaments 
and  premises  in  manner  therein  mentioned;  and  the  said 
testator  thereby  declared,  that  the  money  which  should 
arise  or  be  produced  by  or  firom  such  sale  should  fall  into 
and  be  considered  as  ftirther  part  of  the  residue  of  the  per- 
sonal estate  of  him  the  said  testator,  and  that  the  rents 
and  profits  of  the  said  premises  in  the  meantime,  until  the 
same  should  be  sold,  should  be  considered  as  part  of  the  in- 
come of  the  said  residuary  personal  estate  of  the  said  tes- 
tator, or  of  the  stocks,  funds,  or  securities  in  or  upon 
which  the  same  or  the  produce  thereof  was  thereinafter 
directed  to  be  invested :  and  that  the  said  monies,  rents, 
and  profits  respectively,  should  be  subject  to  the  disposi- 
tions thereinafter  made  of  and  concerning  the  residue  of 
the  said  personal  estate  of  the  said  testator,  and  the  in- 
come thereof :  And  the  said  testator  thereby  also  gave  and 
bequeathed  to  each  of  them  the  said  J.  Bouth,  J.  Shar- 
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Sgek,  tf  Pim,  man,  mA  John  GKU^,  lespediTelT,  the  som  of  £400  £3 
.  ^^^'  .  per  cent.  Consolidated  Bank  Anntdties;  and  to  eicbol 
Platt  them  the  said  J.  Shannati  and  J.  Gillett  xespecdfdy^tlic 
RouTB.  farther  sum  of  £2000  of  lawMmonqr;  toHannakleco 
Bouth,  the  sum  of  £200  of  like  lawfbl  money;  to  Joiqili 
Chapman,  £100  of  like  lawful  monej ;  to  J.  Blagboitm^ 
£50  of  like  lawful  money ;  and  to  Elizabeth  Ixmdon,  to- 
ing her  life,  an  annuity  of  £26:  And  the  said  testatorak! 
gave  and  bequeathed  unto  the  said  Judith  Ann  Fhtt,J. 
Bonth,  J.  Sharman,  and  J.  Gillett,  all  bis  leasehold  ]ii» 
suages,  tenements,  and  lands,  with  the  buildings  n£ 
appuitenancea  thereunto  belonging,  except  tiie  lea«^ 
premises  at  Hammersmith,  which  he  had  thereinbefoR  As- 
posed  of  as  aforesaid,  for  all  such  term  and  estate  as  he  abode 
have  therein  at  his  decease,  and  all  the  rest  and  rendnerf 
his  money,  and  securities  for  money  in  the  ftmds,  gooiis, 
chattels,  and  personal  estate  whatsoever  and  wheresomr, 
not  thereinbefore  given  or  bequeathed,  upon  trust  thatthj, 
or  the  survivors  or  survivor  of  them,  his  executors,  adni- 
nistrators,  or  assigns,  should,  as  soon  as  they  cas^ 
niently  could  after  his  decease,  collect,  get  in,  andie- 
ceive  all  such  money  as  should  be  then  due  to  Ins 
from  any  person  or  persons  whosoever;  and  slioaiii 
sell,  dispose  of,  and  convert  into  money  his  said  leaseboli 
premises,  and  such  part  of  his  residuary  personal  estate  ts 
should  not  consist  of  money  or  monies  in  the  funds,  aoii 
should,  by  and  out  of  that  part  of  his  personal  estate  ^^ 
should  consist  of  money,  and  the  money  to  be  coUecte^l 
as  aforesaid,  and  the  produce  of  any  other  stock  or  foods 
belonging  to  him  the  said  testator,  which  his  said  trostees 
were  thereby  authorized  and  empowered  at  any  time  to 
sell  and  dispose  of,  pay  and  discharge  all  his  the  said  tes- 
tator's just  debts  and  funeral  and  testamentary  expenses. 
and  the  legacies  and  sums  of  money  thereinbefore  be- 
queathed, and  directed  to  be  raised  and  appropriated  ^ 
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the  purposes  thereinbefore  meiitioiied.  and  should  ky  out  JBmA.  nf  ptiM, 

1840 
and  invest  the  residue  (^  the  said  trust-monies,  and  also  the 

monies  which  should  arise  firom  the  sale  of  the  said  fireehold 
and  copyhold  hereditaments  thereinbefore  deviud,  in  the 
jAnt  names  of  them  the  said  trustees,  in  case,  as  to  the 
said  last-mentioned  monies,  such  sale  <Nr  sales  should  be 
made  in  the  said  Judith  Ann  Flatfs  Ufetime,  in  or  upon 
any  of  the  Government  stocks  or  funds  of  Great  Britain,  or 
upon  real  securities  in  England,  and  should  firom  time  to 
time  vary  and  change  the  securities  in  or  upon  which  the 
said  trust-monies  should  then  be  invested,  either  as  occsr 
don  should  require,  or  as  the  said  Judith  Ann  Piatt  should 
think  fit;  and  should  stand  and  be  possessed  <tf  the  said 
trust-monies  and  premises,  and  Ihe  stocks,  funds,  and  se- 
curities belonging  to  the  said  testator,  or  so  much  and  such 
parts  of  the  same  as  should  not  be  disposed  of  as  aforesaid, 
and  the  dividends,  interest,  and  income  thereof,  and  also  of 
the  rents  and  ]^fits  of  the  said  testator's  fireehold  and  co- 
pyhold hereditaments  and  premises,  until  the  sale  of  the 
same,  upon  the  trusts  therdnafter  m^itioned^  that  is  to 
«ay,  upon  trust  that  his  said  trustees  <»  trustee  for  the 
time  being  should  pay  the  dividends,  interest,  and  income 
of  all  and  singular  the  said  trust-monies,  stocks,  funds,  and 
securities,  and  the  rents  and  profits  of  the  said  testator's 
fireehold  and  copyhold  hereditaments  and  premises,  until 
such  sale  thereof  as  aforesaid,  unto,  or  otherwise  permit  and 
suffer,  the  said  Judith  Ann  Piatt,  or  her  assigns,  to  receive 
the  same  for  the  term  of  her  natural  lifej  and  firom  and 
immediately  after  her  decease,  then  upon  trust  that  his 
said  trustees  or  trustee  for  the  time  being  should  pay 
thareout  £8000  of  lasrfiil  money  to  the  said  John  Shar- 
man,  and  £3000  of  like  money  unto  the  said  John  Gil- 
lett;  and  the  said  testator  thereby  directed,  that  after 
«uch  last-mentioned  payments,  his  then  surviving  trus- 
tees  should  stand  and  be  possessed  of  the  said  trust 
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EMt^rfPka$t  monies,  stodcs,  funds,  and  securities,  and  the  dividends, 
interest,  and  income  thereof,  and  of  the  rents  and  profits 
of  his  said  freehold  and  copyhold  hereditaments  and  pre- 
mises, until  the  sale  of  the  same,  upon  trust  for  sudi  per- 
son or  persons  (other  than  and  except  Joseph  Woodhefld, 
otherwise  Woodward,  of  Russia  Bow,  Cheapside,  and  his 
relations,  Moses  Hoper  of  Dorset  Street,  Esq.,  and  his 
relations,  and  the  relations  of  the  late  husband  of  the 
testator's  said  daughter,  and  every  of  them)  in  snch  parts, 
shares  and  proportions,  for  such  intents  and  purposes,  and 
in  such  manner  and  form  as  the  said  Judith  Anne  Plat^ 
as  well  when  covert  or  sole,  and  notwithstanding  her  co- 
verture, by  her  last  will  and  testament  in  writing,  or  any 
writing  purporting  to  be  or  being  in  the  nature  of  her 
last  will  and  testament,  or  any  codicil  or  codicils  thereto^ 
to  be  by  her  signed  and  published  in  the  presence  of  and 
attested  by  two  or  more  credible  witnesses,  should  direct 
or  appoint;  and  in  default  of  such  direction  or  appoint- 
ment, and  so  fiEur  as  any  such  direction  or  appointment,  if 
incomplete,  should  not  extend,  upon  trust  for  the  next  of 
kin  of  Dyson  Bamsden,  late  of  Waterdough,  in  the  parish 
<^  South  Oram,  near  Halifax,  in  equal  shares  and  propor- 
tions, and  to  pay  the  same  accordingly.  And  by  the  said 
testator's  will  it  is  provided,  and  he  did  thereby  expressly 
dedare  his  will  and  mind  to  be,  that  in  case  his  said 
daughter  Judith  Ann  Flatt  should  at  any  time  thereafter 
intermarry  with  the  said  Joseph  Woodhead,  otherwise 
Woodward,  or  with  any  of  his  relations,  or  in  case  she 
should  reside  with  or  should  visit  or  receive  visits  from 
him  the  said  Joseph  Woodhead,  otherwise  Woodward,  or 
any  of  his  relations,  then,  and  in  any  or  either  of  the  said 
cases  the  said  testator  declared,  that  all  and  singular  the 
gifts  and  bequests  to,  and  the  trusts  contained  in  his  said 
will  in  favour  of,  and  the  power  of  appointment  therein- 
before given  to,  the  testator's  said  daughter,  should  from 
thenceforth  be  absolutely  null  and  void  to  all  intents  and 
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effects  and  purposes^  and  then  and  from  thenceforth  the  &r«ft.  tf  Pkoi, 


said  testator  directed  that  his  said  trostees,  their  executors, 
administrators,  and  assigns,  should  stand  and  be  possessed 
of  all  and  singular  the  said  trust-monies,  stocks,  funds, 
and  securities,  upon  trust  with  and  out  of  the  said  diTi- 
dends,  interest,  and  income  thereof,  to  pay  to  his  said 
daughter  the  weekly  sum  of  409.,  and  no  more,  during  her 
life ;  and  subject  thereto,  it  was  the  testator's  will  that  the 
whole  of  Us  said  trust  monies,  stocks,  funds,  and  securities, 
and  the  dividends,  interest,  and  income  thereof,  should 
go  and  belong  to,  and  be  held  in  trust  for,  the  next  of  kin 
of  the  said  Dyson  Bamsden,  to  whom  the  said  testator 
gave  and  bequeathed  the  same  accordingly;  and  the 
testator  declared  that  the  right  of  his  said  daughter  to 
consent  to  the  sale  of  his  said  freehold  and  copyhold  pre- 
mises should  absolutely  cease  and  be  void,  and  his  said 
trustees  should  be  at  liberty  to  proceed  to  a  sale  thereof, 
in  the  same  manner  as  if  the  said  testator's  daughter  had 
actually  departed  this  life. 

The  said  John  Ramsden,  on  the  10th  of  May,  1826, 
died  without  having  altered  or  revoked  his  said  wiU,  leaving 
the  said  Judith  Ann  Flatt,  being  his  only  child  and  heiress 
at  law,  and  sole  next  of  kin,  him  surviving,  and  also  leav- 
ing the  said  several  other  legatees  in  the  said  will  men- 
tioned, excepting  the  said  wife  of  the  said  testator,  him 
surviving.  And  after  the  death  of  the  said  testator,  the 
said  will  was  duly  proved  by  the  said  Judith  Ann  Piatt, 
John  Bouth,  John  Sharman,  and  John  Gillett,  in  the 
Prerogative  Court  of  the  Archbishop  of  Canterbury. 

Soon  after  the  death  of  the  said  testator,  the  said 
Judith  Ann  Flatt  filed  a  bill  in  the  Court  of  Chancery 
against  the  said  John  Bouth,  John  Sharman,  and  John 
Gillett,  the  other  executors  and  trustees  named  in  the  said 
testator's  wiU,  praying  that  the  trusts  of  the  said  will 
might  be  carried  into  -execution  under  the  decree  of  the 
said  Court,  and  that  the  usual  accounts  might  be  taken 
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MMh.  ^  Mm,  of  the  said  testator's  estates,  debts,  and  legacies,  and  tliat 
the  residue  might  be  invested  and  secured  in  the  said 
Court,  upon  the  trusts  of  the  said  will;  and  that  the  in- 
come thereof  might  be  paid  to  the  said  Judith  Ann  Flatty 
according  to  the  trusts  of  the  said  wiU. 

By  a  decree  made  on  the  hearing  of  tiie  said  cause,  by 
his  Honor  the  Master  of  the  Bolls,  bearing  date  the  10th 
day  of  March,  1828,  his  Honor  did  declare  that  the 
will  of  the  said  testator  ought  to  be  estabUshed,  and  the 
trusts  thereof  performed  and  carried  into  execution,  and 
did  order  and  decree  the  same  accordingly.  [The  case 
then  set  forth  an  account  of  tiie  testator's  property,  which 
is  not  materiaL] 

After  the  death  of  the  said  John  Bamsden,  tlie  aaid 
Judith  Ann  Piatt  intermarried  with  the  said  Qeorge  Ed- 
mund Piatt,  who  survived  her,  and  she,  being  under  corer- 
ture,  duly  made  and  published  her  last  will  and  testament 
in  writing,  bearing  date  the  27th  day  (rf  April,  1837, 
signed  and  published  by  her  in  the  presence  of  and  attested 
by  three  credible  witnesses ;  and  thereby,  after  reciting  the 
last  will  and  testament  of  her  father,  the  said  John  Bams- 
den, and  the  said  power  of  appointment  to  her  thereby  given, 
she  the  said  testatrix,  pursuant  to  and  by  force  and  virtue 
and  in  exercise  and  execution  of  the  power  or  authority 
to  her  for  that  purpose  given  or  limited,  or  in  her  vested 
in  or  by  the  said  will  of  her  said  father,  and  of  all  other 
powers  and  authorities  enabling  her  in  that  behalf,  di- 
rected and  appointed,  that  immediately  firom  and  after  her 
decease^  all  the  residuary  personal  estate  of  her  said  late 
father,  of  which  she  had  any  disposing  or  appointing  power 
under  or  by  virtue  of  his  said  wiU^  should  be  in  trust,  and 
be  conveyed  and  assigned,  and  paid  and  payable,  to  Wil- 
liam Walker  Drake,  Esq.,  his  heirs,  executc»8,  administra- 
tors, and  assigns,  according  to  the  nature  and  quality  of 
the  said  estates  respectively;  but  nevertheless,  upon  and 
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for  the  trostSj  intents^  and  purposes^  and  wiih>  under,  and  EtdL  rf 
subject  to  the  powers,  provisoes,  and  declarations  therein-  *^  ^v 
after  expressed  and  declared  of  and  concerning  the  some.  Platt 
And  in  further  exercise  of  the  said  power  or  authority  in  BoimL 
lier  vested  as  aforesaid,  the  said  testatrix  did  thereby  di« 
rect  and  declare,  that,  immediately  after  her  decease,  there 
should  be  raised  and  paid  out  of  the  real  and  residuary 
personal  estate  of  her  said  late  father,  the  legacies  or 
sums  thereinafter  mentioned,  that  is  to  say,  [setting  forth 
various  legacies  to  different  persons,  which  it  is  unne- 
cessary to  state].  And  the  said  testatrix  did  also  direct 
and  declare,  that  there  should  be  paid  unto  the  defendants 
tSarah  Denison,  Sarah  Pidcels,  Mary  Bageriey,  Susanna 
Wilson,  Eobert  Ramsden,  William  Bamsden,  Bose  Frith, 
Thomas  Leeming,  Sarah  Cropper,  and  Elizabeth  Tattersall, 
or  such  of  them  as  should  be  living  at  the  time  of  her 
decease,  and  to  tiie  personal  representatives  by  way  of 
ubstitution  of  such  of  them  as  might  be  then  dead,  and 
unto  any  other  person  or  persons  living  at  her  decease, 
who,  in  case  the  said  testatrix  had  died  without  exercising 
the  power  given  to  her  by  the  will  of  her  said  late  father 
as  aforesaid,  would  have  been  entitled  to  all  or  any  part  of 
liis  real  and  residuary  personal  estate,  under  the  description 
in  his  said  will  of  next  of  kin  of  Dyson  Bamsden,  late  of 
Waterclough,  in  the  parish  of  South  Oram,  near  Halifisx, 
in  the  county  of  York,  deceased,  or  the  personal  represent- 
atives, by  way  of  substitution,  of  any  of  them  who  might 
1)0  then  dead,  the  sum  of  £10,000,  £3  per  cent.  Con- 
solidated Annuities,  to  be  divided  between  or  amongst 
them,  or  their  respective  representatives  by  way  of  sub- 
stitution as  aforesaid,  in  equal  shares  or  proportions;  but 
so  that  such  respective  personal  representatives  should  be 
entitled  to  no  greater  or  other  shares  than  their  respective 
testators  or  testatrixes,  or  persons  intestate,  as  the  case 
might  be,  under  whom  such  representatives  might  respect- 
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tf  Pkoif  tivelf  daim,  would  haye  been  entitled  if  then  Ining;  vA 
^^'  ^  the  8fiid  testatrix  desired  the  said  sum  of  £10,000,  £3  per 
Platt  cent.  Consolidated  Annuities,  to  be  paid  within  six  caleadu 
l^uTH.  months  next  after  her  decease :  and  subject  to  andchaiged 
and  chargeable  iriHh  the  payment  of  the  said  legades  ud 
annuities  thereinbefore  i^pointed,  given^  and  bequeatked, 
the  said  testatrix  did  tiierebj  appoint^  give,  beqiioA, 
and  devise  aU  and  singular  the  freehold  and  copybold 
hereditaments,  and  parts  and  shares  of  fireehold  and  oopr- 
hold  hereditaments,  leasehold  premises,  furniture,  stocks, 
monies,  mortgages,  securities,  shares,  and  all  other  ml 
and  residuarj  personal  estate  and  effects  of  her  said  lite 
father,  and  over  whidi  she  had  any  disposing  or  qtpoint- 
ing  power  under  or  by  virtue  of  his  said  will,  unto  the  nil 
William  Walker  Drake^  his  heirs,  executors,  admiiiistn' 
tors,  and  assigns;  and  the  said  testator  did  therebyap- 
point  the  said  William  Walker  Drake,  and  also  Georp 
Edmund  Platt,  Esq.,  executors  of  her  said  last  will. 

The  estate  and  effects  so  bequeathed  and  appointed 
by  the  said  last-mentioned  will,  consisted  of  £1000  East 
India  stock,  £20,000  Reduced  £8  per  cents.,  £40;000 
New  £3|  per  cents.,  £40,000  Reduced  £3^  per  cents, 
£20,800  £8  per  cent  Consols,  3833/.  &.  Sd.  £3  per  cent 
Consols,  and  833/.  6».  Sd.  like  stock,  subject  to  the  le- 
spectiye  life  interests  of  Robert  Ramsden  and  his  childro^ 
and  of  Elizabeth  London,  and  other  effects  of  the  value  d 
6050/.  2s.  44. 

All  the  persons  named  as  cestuique  trusts  in  the  appoint- 
ment made  by  the  will  of  Mrs.  Platt,  whereby  she  limited 
and  appointed  all  the  residuary  personal  estate  of  the  said 
John  Ramsden  to  William  Walker  Drake,  were  strangec 
in  blood  both  to  Mr.  Ramsden  and  to  Mrs.  Platt,  except 
the  descendants  of  Dyson  Ramsden,  to  which  descendants 
the  sum  of  £10,000  consolidated  Bank  Annuities  was 
j;iven,  and  which  Dyson  Ramsden  was  the  son  of  a  brotker 
of  the  father  of  the  testator,  John  Ramsden. 
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The  questions  for  the  opinion  of  the  Court  were  :-^  B»ek.  ^  Pkoi, 

First.  On  what  principle  is  the  legacy  duty  payable  in 
respect  of  the  bequest^  in  the  said  will  of  John  Ramsden^ 
of  the  residue  of  his  estates  and  effects  to  Judith  Ann 
Piatt  to  be  calculated? 

Secondly.  Whether  probate  duty  is  payable  upon  the 
probate  of  the  will  of  the  said  Judith  Ann  Piatt,  in  respect 
of  the  said  estate  and  effects  bequeathed  and  appointed  by 
her  said  will  as  aforesaid :  and  if  the  Court  shall  be  of 
opinion  that  probate  duty  is  payable  only  in  respect  of 
some  portion  of  the  said  estates  and  effects,  then, 

Thirdly.  In  respect  of  what  portion  of  such  estate  and 
effects  is  probate  duty  payable  ? 

Fourthly.  Whether  legacy  duty  is  payable  in  respect  of 
the  several  bequests  contained  in  the  said  wiU  of  the 
said  Judith  Ann  Piatt :  and  if  the  Court  shall  be  of 
opinion  that  legacy  duty  is  payable  in  respect  thereof, 
then. 

Fifthly.  At  what  rate  is  the  legacy  duty  pajrable  in  re- 
spect of  the  said  several  bequests  respectively  to  be  calcu- 
lated? 

The  case  was  ai^ued  in  Easter  Term  last,  by 

l%e  SoUcUar-General,  for  the  Crown. — ^In  ai^uing  this 
case,  it  may  perhaps  be  more  convenient  to  take  the  fourth 
question  first ;  which  raises  the  point  whether  legacy  duty 
is  payable  by  the  appointees  under  Mrs.  Piatt's  will,  as 
the  others  wiU  depend  mainly  upon  that.  There  are 
three  points  that  arise  upon  this  part  of  the  case:  the 
first  is,  whether  the  duty  is  not  payable  firom  these  ap- 
pointees as  firom  strangers  in  blood  taking  under  Mrs. 
Piatt's  will,  thai  is,  jElO  per  cent,  upon  the  amount  of  the 
legacies.  By  the  stat.  56  Geo.  8,  c.  184,  schedule,  part  8, 
the  duty  is  given  upon  "  legacies,''  and  one  question  will 
be^  what  is  the  sense  in  which  the  legialatare  has  used  the 
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Mmk  qfPkm,  word  "legacies/'  mvespect  of  whidi  the  duly  is imfoiei 
Whatever  questioat  might  arise  in  many  cases  xipoii  ttti 


subject,  the  legialature  has  rendered  unnecessary  the  ds> 
cussion  in  this  case,  because  it  has  giyen  its  own  debutka 
of  what  shall  be  deemed  a  legacy.  It  will  be  neoemj  to 
call  attention  to  the  36  Geo.  8,  c  52,  a.  7,  a  statute  wUdi 
is  still  in  force  with  regard  to  all  its  pioviaioDa  that  wpfif  te 
this  case,  although  repealed  with  regard  to  the  amoont  of  tbe 
duty.  The  fourth  section  of  the46  Geo.  3,  c  28,innal» 
be  found  material.  The  former  definea  what  is  to  be  cos- 
sidered  a  legacy  where  it  is  derived  from  penanalpoje^ 
only;  and  the  latter  repeats  that  definition  in  le^ 
to  charges  upon  real  property.  By  the  86  Geo.  8,  c.  51 
8.  7,  it  is  enacted,  ''That  any  pit,  by  any  wiU  or  tota- 
mentary  instrument  of  any  person  dying  after  the  psaang 
of  this  act,  which  shall,  by  yirtue  of  such  will  or  te^ 
mentaiy  instrument,  have  effect  or  be  satisfied  out  of  tk 
personal  estate  of  such  person  so  dying,  or  out  of  sny  pff- 
aonal  estate  which  such  person  shall  have  power  to  dispose 
of  as  he  or  she  shall  think  fit,  shaU  be  deemed  and  takeft 
to  be  a  legacy  within  the  intent  and  meaning  of  this  ac^ 
whether  the  same  shall  be  given  by  way  of  annuity  or  in 
any  other  form,  and  whether  the  same  shall  be  charged 
only  <m  such  personal  estate,  or  charged  also  on  resl  esfcste 
of  the  testator  or  testatrix,  which  shall  give  the  same;  ex- 
cept so  fifur  as  the  same  shall  be  satisfied  out  of  such  reil 
estate,  in  a  due  execution  of  the  will  or  testamentaiy  is* 
strument  by  which  the  same  shall  be  given;  and  erery  ff^ 
which  shall  have  effect  as  a  donatio  mortia  cauafi,  shall  also 
he  deemed  a  legacy  within  the  intent  and  meaning  of  thii 
act.''  The  enactment  in  the  46  Geo.  8,  c  28,  s.  4,  is  to 
the  same  effect,  only  extending  it  to  charges  upon  i^ 
estate.  The  effect  and  bearing  of  the  sevend  statutes  ess- 
not  be  better  or  mere  dirtinctiy  stated,  than  in  the  word* 
of  Lord  Lyndhuni,  C.  B.,  in  delivering  the  judgmentof 


TRINITY   TERM,  3  VICT*  767 

this  Court  in  the  ease  Ex  parte  Cholmondeley  {a).  His 
Lordship  says:  —  ''The  fincts  of  the  case  were  these: 
Upon  the  marriage  of  Mrs.  Chohnondeley,  the  snm  of 
je20,000  was  vested  in  trustees^  upon  trust,  as  fitr  as 
related  to  the  income  arising  out  of  that  money,  to  her 
father  for  life,  and  to  her  husband  for  life,  and  in  the 
event  of  her  surviving,  to  her  for  life,  and  in  the  event  of 
her  having  no  children,  with  a  power  to  her  to  appoint  that 
snm  of  money.  The  result  was,  she  had  no  children;  and 
she  made  a  testamentary  appointment  conformably  to  the 
authority  thus  given.  The  question  is,  whether  the  money 
taken  under  that  testamentary  appointment  is  subject  to 
the  legacy  duty  imposed  by  55  Geo.  8,  c.  184.  In  the 
schedule  to  that  act,  the  duty  is  imposed  upon  every  legacy 
payable  out  of  the  personal  estate  of  the  testator.  It  was 
contended  at  the  bar,  that  this  was  not  a  legacy  payable 
out  of  the  personal  estate  of  the  testator,  and  that  it  did 
not  come,  therefore,  within  the  words  or  within  the  mean- 
ing of  the  act,  and  that  the  duty,  therefore,  was  not  pay- 
able. In  order  to  come  to  a  right  conclusion  upon  this 
subject,  it  is  necessary  to  advert  to  the  previous  acts  im- 
posing duties  upon  legacies.  The  three  first — ^20  Oteo.  8, 
c.  28,  28  Geo.  8,  c.  68,  and  29  Oteo.  8,  o.  51,  impose  the 
duties  upon  a  receipt  or  acquittance  given  upon  the  pay- 
ment of  legacies  left  by  any  will,  in  general  terms,  leav- 
ing the  Court  to  define  what  was  meant  as  a  legacy  within 
the  meaning  of  the  act  of  Parliament.  The  next  act, 
namely,  86  Geo.  8,  c.  52,  in  the  clause  imposing  the 
duty,  enacts,  that  the  duty  shall  be  payable  upon  all 
legacies  paid  out  of  the  personal  estate  of  the  tes- 
tator;  but  in  the  7th  section  ci  that  act  there  is  a  declar- 
ation of  the  legislature  as  to  what  is  to  be  deemed  a 
legacy  within  the  meaning  of  the  act.    By  the  7th  section 

(a)  1  C.  fr  M.  149. 
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it  is  enacted,  that  all  gifts  payable  out  of  Uie  penoml 
estate  of  the  testator,  or  out  of  the  personsl  estate  wbki 
the  testator  has  the  power  of  disposing  of,  shall  be  deened 
and  considered  a  legaqr  within  the  meaning  of  the  actof 
Parliament.  The  legislature,  therefore,  in  the  set  it>dl 
interpreted  and  defined  what  is  meant  by  a  l^acy  ^tpUi 
out  of  the  personal  estate.  The  next  act  is  the  44  Geo,  3, 
c.  98;  in  that  act  there  is  no  section  or  proraiaii  com- 
sponding  with  the  provision  to  which  I  have  sdTerted  is 
the  86  Geo.  8,  describing  what  the  l^^ialatare  metnt  br 
the  term  'legacy^  within  the  meaning  of  that  si 
Howeyer,  if  the  question  had  arisen  upon  the  44  GeaSr  ^ 
should  have  been  of  opinion,  that  as  the  I^isbtme  bi 
in  the  previous  act  defined  what  is  meant  by  the  tai 
'legacy,'  it  would  be  considered  that  the  legidatmeQiei 
the  term  (the  act  being  passed  in  pari  materi&}  in  the  flio^ 
sense  and  to  the  same  extent  in  which  it  had  uaed its 
the  previous  act;  and  it  appears  to  me  obvious  that  tb 
must  have  been  the  meaning  of  the  legislature,  became  tk 
object  of  the  44  Geo.  8  was  to  consolidate  the  regulatiou 
and  provisions  of  the  previous  act,  and  to  consolidate  tk 
duties.  There  is  no  intimation  whatever  in  the  44  Geo.  8, 
that  there  was  any  intention  to  reduce  the  dotiei;  tU 
leads,  therefore,  I  think,  fidrly  to  the  conclusu>ii,ihatdte 
legislature  would  not  have  intended,  under  the  term  '1^ 
gacy,'  to  give  a  more  limited  meaning  to  that  term  tins 
it  had  in  the  86  Geo.  8.  We  are  led  to  the  same  conclu- 
sion by  the  consideration  of  the  45  Geo.  8,  c.  28,  which  v» 
passed  in  the  following  year.  By  the  45  Geo.  8,  the  dot; 
is  made  payable  upon  legacies  out  of  any  real  or  peraooil 
estate  of  the  testator.  In  the  45  Geo.3  there  iaadaaae 
similar  to  the  7th  section  of  the  86  Geo.  8,  defining  ^^ 
the  legidature  meant  by  the  term  'legacies,'  snd  is  th<^ 
description  it  states,  that  any  gift  payable  out  of  the  P^* 
sonal  estate,  or  out  of  any  personal  estate  which  the  ^ 
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tor  has  the  power  of  disposing  of,  shall  be  considered  a  Exek.  of  PUat, 
legacy  within  the  meaning  of  that  act.    So  that,  nnder  the     ^   ^     ^ 
36  Geo.  3,  and  under  the  45  Oeo.  3,  the  legislature  has  dis-        Platt 
tinctly  defined  what  is  meant  by  the  term  'legacy/  and       Routh. 
it  seems  impossible  to  come  to  a  conclusion,  that  in  the 
intermediate  act  of  44  Geo.  3,  it  intended  to  give  a  differ- 
ent interpretation  to  the  term,  or  that  it  should  have  less 
efiTect  than  in  the  preyious  and  subsequent  acts.     I  should 
think,  therefore,  it  is  perfectly  clear  under  the  44  Geo.  3, 
that  the  term  'legacy,'  meaning  any  legacy  payable  out 
of  the  personal  estate  of  the  party  deceased,  would  not 
only  extend  to  a  legacy  properly  payable  out  of  the  per- 
sonal estate,  but  to  a  legacy  payable  out  of  any  property 
which  the  party  had  the  power  of  disposing  of  by  will.   If 
that  be  so,  the  language  of  the  48  Creo.  3  is  the  same  in 
substance  as  that  of  the  44  Geo.  3,  and  the  language  of 
the  55  Geo.  3  is  the  same  as  that  of  the  48  Greo.  3.    Tak- 
ing all  the  acts  together,  therefore,  applicable  to  the  same 
subject,  and  passed  in  pari  materia,  and  the  legislature,  in 
the  86  Geo.  3  and  the  45  Greo.  8,  having  described  and  de- 
fined what  they  meant  by  a  legacy,  and  having  given  no 
such  description  as  to  the  intermediate  act  of  44  Geo.  3, 
but  it  being  obvious  what  their  meaning  was  with  respect 
to  the  act,  it  seems  impossible  to  come  to  a  conclusion,  that 
they  meant  to  use  that  term  in  a  more  limited  sense  in 
the  48  Geo.  3  and  the  55  Geo.  3.    If  that  be  the  true 
meaning  of  the  act  of  Parliament,  it  will  follow,  that,  under 
the  55  Geo.  3,  the  duty  would  be  payable,  not  only  upon  a 
legacy  payable  out  of  the  personal  estate,  strictly  consi- 
dered, of  the  testator,  but  out  of  any  personal  estate  which 
the  testator  had  the  power  of  disposing  of  as  he  or  she 
might  think  proper.  That  would  apply  to  the  present  case. 
We  are  of  opinion,  therefore,  that,  considering  all  the  acts 
together,  the  duty  is  payable  in  respect  of  this  property, 
which  was  taken  by  the  appointees  under  the  will  of  Mrs. 
VOL.  VI.  F  F  p  M.  w. 
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Ejreh.  of  Pkas,  Cholmoncleley.''    The  particular  form  in  wUch  tiiat  power 
^^^'        was  created  differed  from  the  present  case,  in  tlda,  that 
there  it  was  created  by  deed  and  here  by  will;  and  it  was 
giyen  upon  different  events  from  those  that  apply  to  tbis 
case;  but  with  respect  to  the  point  upon  which  the  judg- 
ment must  turn,  it  is  not  distinguishable  from  the  present 
case.    By  the  will  of  Mrs.  Piatt,  certain  persons  are  to  take 
coiain  benefits ;  and  the  question  is,  whether  the  benefits 
so  taken  are  or  are  not,  under  these  acts  of  Parliaraent, 
legacies  paid  out  of  the  estate  of  which  Mrs.  Piatt  had  tiie 
power  of  disposition.     It  is  submitted  that  they  sure,  and 
that  they  fall  within  the  definition  in  the  36  Greo.  3,  which 
has  been  held  to  be  applicable  to  the  55  Geo.  3.     The  ob- 
ject of  the  legislature  was  to  make  persons,  taking  pro- 
perty by  way  of  bounty  under  testamentary  diqpoatioQiy 
contribute  to  the  burthens  of  the  state  a  portion  of  their 
gains:  and  these  provisions  have  been  directed^  as  fSsr  as 
possible,  to  prevent  evasion  of  the  general  object  that  the 
legislature  had  in  view;  and  it  has,  thoiefore,  generally 
been  determined,  that  the  legacy  duty  is  to  be  satisfied  oat 
of  the  personal  estate  of  the  testator  immediately  making 
the  will,  or  any  other  personal  estate  of  which  the  testator 
has  the  power  of  disposition.     The  only  question  which 
arises  in  the  present  case  is,  whether,  Mr.  Ramsden  having 
thought  fit  to  exclude  any  destination  of  his  bounty  in 
fiftvour  of  three  distinct  frunilies,  that  can  be  said  to  prevent 
the  application  of  the  words  in  the  7th  section,  ''out  of 
any  personal  estate  which  such  jierson  shall  have  power  to 
dispose  aa  he  or  she  shatt  think  fit"    The  drcomatance 
of  particular  persons  being  excluded  stands  upon  veiy 
different  grounds  from  that  of  a  will  prescribing  in  whose 
favour  tiie  power  shall  be  exercised.    The  act  would  be^ 
come  a  dead  letter,  and  persons  would  at  once  be  able  to 
give  a  power  to  dispose  of  their  property  without  rend^- 
ing  it  liable  to  legacy  duty,  if  the  introduction  of  such  an 


TRINITY  TEBM^   3  VICT.  771 

exception  would  have  that  effect.    Nothing  would  be  «o  Exeh.  of  Pleat, 
easy  as  to  exclude  a  particular  person  or  class  of  persons,  '   ^ 

as  Commissioner  lin,  or  the  Commissioners  of  Stamps,  p^-att 
and  entirely  to  evade  the  act,  if  such  an  exception  were  to  Routh. 
have  that  eflbct.  To  prevent  the  parties  from  having  the 
power  to  dispose  of  the  property  as  they  think  fit,  within 
the  meaning  of  the  act,  there  must  be  not  only  an  excep- 
tion and  exdosion,  but  also  some  control  and  direction. 
Here  there  is  no  compulsion  upon  Mrs.  Piatt  to  make 
any  appointment  in  fiavour  of  any  particular  person  or 
class  of  persons.  The  words  of  the  act  must  be  reason- 
ably construed,  and  to  have  the  effect  of  preventing  their 
application,  there  must  be  a  control  of  a  very  different 
kind  upon  the  party  having  the  power  of  appointment, 
than  the  exclusion  of  families  or  persons,  such  as  are 
alluded  to  in  this  case. 

But  further,  Mrs.  Piatt  was  possessed  of  a  general 
power  under  the  will  of  Mr.  Ramsden,  which  is  within 
the  meaning  of  the  words  ''  general  and  absolute  power 
of  appointment,''  in  the  18th  section  of  the  36  Geo.  3, 
c.  52.  That  clause  may  be  divided  into  three  parts : 
The  first  deals  with  dispositions,  where  there  is  a  power 
to  appoint  in  favour  of  clearly  designated  individuals,  which 
is  not  applicable  to  the  present  case.  It  next  deals  with 
dispositions  made  by  persons  who  would  themselves  take 
nothing  upon  failure  of  appointment;  and  it  enacts,  that 
"  where  any  property  shall  be  given  for  any  limited  in- 
terest, and  a  general  and  absolute  power  of  appointment 
shall  also  be  given  to  any  person  or  persons  to  whom 
the  property  would  not  belong  in  default  of  such  appoint- 
ment, such  property,  upon  the  execution  of  such  power, 
shall  be  charged  with  the  same  duty,  and  in  the  same 
manner,  as  if  the  same  property  had  been  immediately 
given  to  the  person  or  persons  having  and  executing  such 
power,  after  allowing  any  duty  before  paid  in  respect 

FFP  2 
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Etch,  of  Pleas,  thepcof/'    That  applies  to  the  case  of  the  person  to  whom 
^°^""        the  property  would  go  in  default  of  appointment;  in  the 
present  case  it  goes  to  the  next  of  kin  of  Mr.  Bamsden,  in 
the  event  of  the  power  not  being  executed.    The  third 
part  deals  with  the  execution  of  powers  by  persons  who 
would  be  entitled  upon  failure  of  the  execution  of  the 
power;  and  in  that  case,  as  the  persons  would  be  entitled 
upon  failure  of  Appointment,  and  the  execution  of  the 
appointment  rests  ip.  their  own  discretion,  they  are  called 
upon  to  pay  the  duty  accordingly.    It  enacts -"And 
where  any  property  shall  be  given  with  any  such  genenl 
power  of  appointment,  which  property,  in  de&ult  of  ap- 
pointment, will  belong  to  the  person  or  persons  to  whom 
such  power  shall  also  be  given,  such  property  shall  be 
charged  with  and  shall  pay  the  duty  by  this  act  imposed, 
in  the  same  manner  as  if  such  property  had  been  given  to 
such  person  or  persons  absolutely  in  the  first  instance, 
without  such  power  of  appointment.''   The  words  "general 
power''  are  there  used  in  the  sense  of  and  as  applicahleto 
a  party  not  being  restrained  as  to  the  persons  to  whom 
they  shall  give  the  property;  where  they  are  not  com- 
pelled to  give  it  to  certain  specified  persons,  and  only  re- 
strained as  to  a  few  persons  or  classes  of  persons.    It  i^ 
in  that  sense  that  the  words  "  general  power"  and  "abso- 
lute power"  are  used  in  that  section. 

But  further  than  this,  the  execution  of  the  power  in 
this  case  operated  upon  a  part  of  the  personal  estate  of 
Mrs.  Piatt.  This  is  a  power  of  appointment,  with  regard 
to  which  the  law  deals  in  a  particular  manner.  If  Mn- 
Piatt  had  not  been  a  married  woman,  and  had  been  i 
person  capable  of  contracting  debts,  the  execution  of  this 
power  would  have  made  the  property  amenable  to  the 
payment  of  her  debts.  Equity  would  have  ingrafted  upon 
the  power  an  implied  pecuniary  trust  in  favour  of  her 
creditors.    With  the  exception  of  the  families  mentioned, 
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she  had  the  absolute  power  of  appointment,  and  conld  ap-  Exeh.  of  puas, 
point  in  favour  of  her  creditors  if  she  thought  fit,  and  equity  ^  ^  . 
would  imply  that  she  intended  a  trust  in  their  favour.  p^-att 
[Itolfe,  B. — ^You  mean,  supposing  she  made  a  will  execut-  Routh. 
ing  the  power?]  Yes.  Where  a  party  having  a  general 
power  of  appointment  does  not  appoint  at  all,  the  creditors 
can  take  nothing;  but  where  the  party  has  executed  the 
power  of  appointment,  (not  in  favour  of  creditors,  but  in 
favour  of  certain  persons),  the  will  is  superseded  by  an 
implied  trust  in  favour  of  creditors;  and  equity  regu- 
lates the  trust,  and  applies  the  fund  to  the  payment  of 
debts.  The  effect  of  that  rule  is,  to  give  Mrs.  Piatt  such 
a  power  of  disposition,  that  the  property  may  be  affected 
by  contracts  made  by  her  during  her  life :  and  though  the 
disposition  cannot  operate  until  she  dies,  when  the  will 
first  comes  into  effect ;  yet,  there  being  such  a  general 
power,  there  can  hardly  be  a  more  distinct  proof  that, 
within  the  meaning  of  this  act,  it  becomes  a  part  of  her 
personal  estate  and  effects,  than  that  equity  should  make 
it  applicable  to  the  payment  of  her  debts,  superseding  her 
express  appointment.  On  the  same  principle  it  becomes 
subject  to  legacy  duty,  on  the  ground  that  it  passes  as 
part  of  her  personal  estate.  The  authorities,  with  regard 
to  this  part  of  the  case,  bear  more  upon  the  subject  of 
probate  than  of  legacy  duty,  but  still  they  are  applicable. 
The  cases  are  Palmer  v.  Whiimore  (a),  Attorney-General 
V.  Staff  [b)y  and  Vandiest  v.  Fynmore  (c).  In  the  two 
first  cases,  the  probate  duty  was  held  to  be  payable  upon 
the  will  of  a  party  executing  a  power,  and  that  the 
property  was  to  be  considered  as  part  of  the  personal 
estate.  In  the  third  case,  a  supposed  distinction  is  taken 
between  the  case  where  the  power  is  created  by  deed,  and 


(a)  5  Sim.  178.  (6)  2  C.  &  M.  124. 

(c)  6  Sim.  570. 
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Enk.  ^  PkM,  where  it  is  created  by  will;  btit  it  will  be  foimd,  on  more 
^^^'  .  carefol  examinatioiiy  that  there  is  no  grouad  £or  that  dis- 
tinction. In  7%e  Attamey^General  y.  S/q^  the  case  of  Pol 
mer  v.  Whiimore  was  recognised  and  acted  upon.  Lord 
Lyndhurst,  in  deliveiing  the  judgment  of  the  Courts  says, 
"  In  the  Attorney 'Gmeraly.  Stqff'fWbkilx  was  argaed  jester- 
day,  we  are  of  opinion  that  the  estate  is  subject  to  probate 
duty  in  respect  of  the  property  in  question.  Matthew  Suin- 
ton,  by  his  will^  bequeathed  the  sum  of  j£4,000  £3  per 
cent.  C<msolidated  Bank  Annuities,  to  trustees,  Bobject  to 
a  general  power  of  appointment  in  Judith  Staff.  Shortlj 
after  the  death  of  Matthew  Stainton,  the  testatrix  Jaditl 
Staff  executed  the  power  ot  appointment  by  appomtin; 
the  property  to  herself  and  another  person,  subject  to 
a  new  power  of  appointment  created  by  hersel£  Tint 
second  power  of  iqppointment  was  also  a  general  power  of 
appointment,  corresponding  in  substance  with  the  former 
power.  The  second  power  of  ^>pointment  was  executed 
by  her  will.  The  property,  by  the  execution  of  the  power 
of  appointment,  became  Hable  to  her  debts,  and  became 
her  personal  estate;  she  had  an  absolute  ccmtrol  oyer  it 
She  was  not  a  mere  trustee,  but  had  a  beneficial  interest 
in  the  property.  The  case,  therefore,  comes  within  the 
very  words  of  the  38th  section  of  the  55  Geo.  S,  c.  IH 
and  clearly  within  the  spirit  and  meaning  of  it.  We  are 
of  opinion,  therefore,  that  the  probate  duty  attaches,  b 
the  case  of  Palmer  y.  TVkUmore,  the  same  question  i^peais 
to  have  been  dedded,  upon  exceptions  to  the  Master's 
report,  by  the  Vice  Chancellor,  and  there  was  no  appeal 
from  that  decision.''  These  cases  were  determined  upon 
the  ground  that,  for  the  purpose  of  this  act,  the  effect  of 
the  power,  coupled  with  the  execution  of  it,  made  the  pro- 
perty pass  as  part  of  the  personal  estate,  so  as  to  render 
it  liable  to  duty.  In  Vandiest  v.  Fifnmore,  the  testator 
gave  to  A.  a  power  to  dispose  by  her  will  of  £5000,  part 
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of  his  estate^  on  which  probate  duty  was  paid-  A.  exer-  Exeh.  of  PUat, 
daed  the  power  by  her  will;  and  it  was  held,  that  probate  ^^^* 
duty  was  not  again  payable  in  respect  of  the  £5000. 
Palmer  v.  Whiimore  and  The  Attorney-General  v.  Staff 
were  there  cited,  and  the  Vice-Chancellor,  in  giving  judg- 
ment, said,  '^  The  cases  relied  on  by  the  Commissioners  of 
Stamps  do  not  apply;  for  in  those  cases,  the  powers  were 
created  by  deed.  Here  the  power  was  given  by  the  will 
of  the  original  testator,  and  the  appointees  take  as  if  they 
had  been  nan^ed  in  his  will.  Notwithstanding  the  Attor- 
ney-General does  not  appear  on  this  petition,  the  point 
is  so  clear,  that  I  do  not  think  it  necessary  to  send  a  case 
for  the  opinion  of  the  Court  of  Exchequer;  but  I  shall 
make  an  order  according  to  the  second  alternative  of  the 
prayer.''  That  second  alternative  was, ''  that  the  petitioner 
(the  executor)  might  be  at  liberty  to  defend  any  suit,  action, 
or  other  proceeding  which  might  be  brought  against  him  for 
payment  thereof  But  there  is,  in  truth,  no  such  distinc- 
tion as  the  one  there  taken.  How  does  it  differ,  as  concerns 
the  party  executing  the  power,  whether  it  is  made  in  exe- 
cution of  a  power  created  by  deed  or  by  will  ?  There  is  no 
reason  why  a  party  should  pay  legacy  duty  or  probate 
duty  uppn  a  will  made  in  execution  of  a  power  created  by 
a  deed,  and  not  pay  it  upon  a  will  made  in  execution  of  a 
power  created  by  will.  The  legislature  could  not  have 
intended  any  such  distinction.  Whatever  technical  rules 
may  be  acted  upon  in  eqidty,  in  construing  and  giving 
legal  effect  to  a  power  when  executed,  and  holding  that 
the  parties  take  in  a  certain  way  under  the  original  power 
when  that  power  has  been  executed,  they  can  have  no 
effect  in  a  court  of  law.  If  the  power  is  created  by 
deed,  according  to  the  doctrine  of  a  Court  of  Equity,  they 
take  under  the  original  deed,  and  would  have  to  pay  pro- 
bate duty;  and  why  not,  when  they  take  under  the  origi- 
nal will?   IParke,  B. — The  Vice-Chancellor  seems  to  have 
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£n*.  9{  PifM,  thought  that  the  Crown  were  not  entitled  to  h&ye  the 
probate  duty  twice.]  That  is  not  the  ground  upon  wbidi 
the  case  is  put  by  his  Honor;  but  he  appears  to  have 
had  in  his  mind  the  technical  rule,  by  which  it  is  said 
that  the  person  who  takes  under  an  appointment  must  be 
said  to  take  imder  the  original  grant  or  will  creating  tbe 
power,  and  that  you  must  refer  back  to  the  original 
creation  of  the  power,  and,  constming  the  instrument 
creating  the  power  and  the  instrument  executing  tbe 
power  together,  you  wiD  be  able  to  give  to  the  whole  the 
effect  to  which  it  is  entitled. 

The  next  question  is,  whether  probate  duty  is  pajabk 
or  not.  That  depends  upon  the  third  part  of  the  schedule, 
by  which  duty  is  imposed  upon  the  probate,  ''  where  the 
estate  and  effects  for  or  in  respect  of  which  such  probate, 
letters  of  administration,  confirmation,  or  eik,  respectiTelf 
shall  be  granted.''  Now,  it  can  hardly  be  contended  that 
this  probate  was  not  granted  for  or  in  respect  of  the  estate 
and  effects  in  question.  Where  a  power  is  to  be  execated 
by  wiD,  it  is  requisite  that  it  should  haye  all  the  legal 
incidents  of  a  will;  the  party  purporting  to  execute 
by  will  must  comply  with  the  Statute  of  Frauds  in  erei; 
respect  and  it  can  only  be  recognised  as  a  will  when 
it  is  properly  proved,  and  the  probate  duty  paid  upon  it 
With  respect  to  any  part  of  the  estate  and  effects  over 
which  there  is  a  power  of  appointment,  but  for  or  in  re- 
spect of  which  no  probate  can  be  produced,  there  is  a 
failure  of  appointment.  The  power  is  only  exercised  for  or 
in  respect  of  so  much  of  the  property  as  the  probate  duty  is 
paid  upon ;  the  law  recognises  no  will  but  by  the  probate, 
which  is  indispensable  to  give  effect  to  the  power,  and 
to  give  a  right  to  the  possession  of  the  property.  It  is 
just  as  necessary  that  there  should  be  a  probate  of  the  will, 
as  if  the  property  was  absolutely  and  independently  the 
property  of  the  testator.     [Lord  Abbnger,  C.  B. — The  ex- 
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ecator^  in  order  to  give  it  to  the  appointee^  mnat  prove  Bxeh.  ef  pi^^ 
the  will.    It  could  not  be  taken  by  the  executor  of  the 
former  testator.    Parhey  B. — ^There  must  be  a  probate; 
but  the  question  is^  what  is  the  amount  of  the  stamp 
duty.]     Independently  of  this  being  a  general  power,  is 
the  legal  eflfect  of  this  will  such  as  to  make  it  liable  to  pro- 
bate duty  for  or  in  respect  of  the  estate  and  effects  in  ques- 
tion ?     If  the  intention  of  the  legislature  had  been  con- 
fined and  limited  to  the  property  which,  in  the  strict  sense, 
was  in  the  power  of  the  testator,  very  simple  words,  ca- 
pable of  expressing  that  intention,  would  have  been  found 
in  the  act;  but  inasmuch  as  the  legislature  have  contem- 
plated  that  the  will  would  have  effect,  when  the  duty 
must  be  paid,  upon  property  which  was  not  strictly  the 
property  of  the  testator,  it  uses  the  words  ''  estates  for  or 
in  respect  of  which  the  probate  is  granted.'*    [Parke,  B. — 
These  words  are  added  ''  exclusive  of  what  the  deceased  shall 
have  been  possessed  of  or  entitled  to  as  a  trustee  for  any 
other  person  or  persons,  and  not  beneficially.''    Ro^e, 
B. — ^The  argument  on  the  other  side  will  perhaps  be  this : 
that  this  is  property  which  the  testatrix,  as  trustee,  is  to 
dispose  of  to  some  others  of  mankind  than  those  named 
in  the  will.]  But  to  make  that  argument  available,  it  must 
be  shewn  that  the  party  having  the  power  of  appointment 
is  a  trustee,  which  she  would  not  be  unless  there  be  persons 
named  as  the  objects  of  the  trust.     If  there  is  a  special 
power  of  appointment  to  the  children  of  A.  B.,  and  no 
bequest  over,  in  that  case  equity  will  consider  the  party 
haying  the  power  of  appointment  a  trustee  to  execute  in 
&Tour  of  those  persons ;  but  that  cannot  be  the  case  where 
the  property  is  given  over.    In  this  case,  in  default  of 
appomtment,  the  property  is  given  over.    Now  this  is  the 
power  of  giving  to  all  the  world,  excluding  the  persons 
excepted.  Then  for  whom  is  the  party  trustee?  The  party 
having  the  power  of  appointment  cannot  be  made  trustee 
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Btch.  Iff  PUoi,  \fy  the  very  mstnunent  by  whick  she  gives  the  pnqperty. 
1840.  rjij^  doctrine  of  trusts^  in  respect  of  persons  having  a  power 
of  appointment,  can  only  apply  to  a  case  where  you  can 
teU  who  is  the  cestui  que  trust;  but  in  this  case  that  wonld 
be  perfectly  impossible:  it  will  be  difficult  therefore  to 
raise  any  argument  as  to  its  being  a  trost;  but  if  there 
should,  at  all  events  this  is  not  the  species  of  trust  contem- 
plated by  the  act ;  because  powers  of  this  description  are 
subjects  of  specific  enactments,  and  are  dealt  with  in  a  dif- 
ferent mode,  which  shews  that  the  legislature  has  not  so 
treated  them.  The  legatees  can  only  escape  the  probate 
duty  by  shewing  that  the  probate  is  not  essentially  neces- 
sary to  make  a  part  of  the  title  of  the  party  claiming  the 
property,  and  that  it  is  not  probate  in  respect  of  that  pro- 
perty. But  it  is  clear  that  it  is  by  the  probate  they  take 
everything,  and  that  it  is  the  foundation  of  thebr  title.  It 
is  submitted,  first,  that  the  claim  of  the  Crown  is  estab- 
lished to  the  probate  duly  upon  the  property  over  which 
Mrs.  Piatt  exercised  the  power  of  disposition ;  nejEt,  that 
the  persons  she  has  appointed  are  liable  to  pay  as  strangers, 
they  taking  under  her  will,  and  that  it  would  not  matt^ 
if  they  could  make  out  that  they  took  under  the  original 
will,  because  there  is  only  £10,000  out  of  £130,000  which 
would  not  go  to  strangers  in  blood. 

But  there  is  a  third  question,  which  is,  what  rate  of  legacy 
duty  the  fond  is  Uable  to  in  respect  of  Mrs.  Platf  s  interest 
under  the  original  will;  and  that  depends  upon  the  18th 
section  of  96  Geo.  3,  c.  52,  coupled  with  the  7th  section. 
It  has  abready  been  shewn  that  this  is  a  general  power  of 
appointment,  under  the  18th  section;  upon  the  execution 
of  which  a  certain  duty  becomes  payable  by  her,  namely, 
one  per  cent,  in  respect  of  the  property  so  fieJling  within 
her  general  power  of  disposition.  [Parke,  B. — ^You  say 
that  this  is  a  general  power  of  appointment,  and  that, 
when  she  executes  the  power,  she  must  pay  one  per  cent 


iq^n  the  total  snceeiflioii^  deducting  whftt  8b#  had  paid  ^^"^  9f  P^m, 
apoti  the  life  interest.]    Certaiiily.    For  these  Tea^ooa,  it 
is  submitted  that  there  ought  to  be  judgment  for  the 
Crown  (m  all  the  questicms  in  the  case. 

Teed,  for  the  appointees, — ^No  probate  dutjr  is  payable 
upon  Mrs.  Piatt's  will^  in  respect  of  the  property,  the  subject 
of  her  appcnntment;  and  vhateyer  V^gBCj  duty  is  payable^ 
(if  any  be  payable  at  all),  is  payable  only  upon  the  will  of 
Mr.  Bamsden.  The  case  entirely  depends  upon  the  eon* 
stmction  which  is  to  be  put  upon  the  act  hj  which  the 
duties  are  imposed.  Looking  at  the  circumstances  of  the 
case,  whether  the  restriction  as  to  the  persons  named  in 
the  will  is  a  restraint  really  intended  to  operate  upon  the 
party,  or  introduced  colourably,  as  it  might  have  been  if 
Commissioner  lin  had  been  specified,  the  question  is,  whe* 
ther  the  Court  can  see  that  Mrs.  Piatt  had  such  an  absolute 
power  of  appointment,  as,  if  exercised,  might  have  made  the 
estate  her  own,  and  so  liable  to  legacy  and  probate  duty; 
or  whether  it  would  be  liable  to  probate  duty  in  any  case. 
By  the  86  Geo.  8,  a  legacy  is  defined  to  be  a  testamentary 
gift  which  is  ''  to  be  satisfied  out  of  the  personal  estate  c^ 
such  person  so  dying,  or  out  of  any  personal  estate  which 
such  person  shall  have  power  to  dispose  of  as  he  or  she 
shall  think  fit.''  Under  the  Probate  Duty  Act,  it  is  duty 
payable  upon  the  estate  of  the  deceased  ''in  respect  of 
which  the  probate  is  granted."  So  that,  when  both  acts 
are  taken  together,  the  legacy  duty  may  be  payable  out  of 
the  prc^rty  of  the  deceased,  or  not  out  of  the  property  of 
the  deceased,  but  out  of  property  subject  to  the  absolute 
disposition  of  the  deceased;  but  unless  the  probate  duty 
be  paid  out  of  the  property  of  the  deceased,  or  the  pro* 
perty  which  he  had  the  absolute  disposal  of,  it  is  very 
possible  that  legacy  duty  may  be  payable  out  of  property 
in  respect  of  which  no  probate  duty  is  payable.    The  Solu 
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.arc*,  of  PUat,  cUor-General  has  referred  to  the  words  of  the  schedule, 
'  ^  part  3.'  of  the  55  Geo.  3^  c.  184^  and  he  says,  that,  inas- 
Platt  mnch  as  the  power  of  appointment  created  hj  will  is  to  be 
RouTH.  exercised  by  will,  the  Court  cannot  recognise  that  to  be  a 
will  which  is  not  established  as  such  in  the  Ecclesiasti- 
cal Court,  or,  in  other  words,  has  receired  probate,  and 
that  the  stamp  duty  must  be  paid  upon  eveiy  thing  in  re- 
spect of  which  probate  is  granted.  It  is  submitted,  how- 
eyer,  that  the  stamp  duty  is  to  be,  not  in  respect  of  erery 
thing  for  which  probate  is  granted,  but  in  respect  of  the 
estate  of  the  deceased,  in  respect  of  which  probate  is 
granted.  If  the  property  is  out  of  the  •jurisdiction,  the  pro- 
bate duty  does  not  operate.  Where  there  is  a  limited 
power  of  appointment,  a  mere  naked  power  of  deciding  in 
what  proportions  a  certain  class  of  persons  shall  take  a 
certain  sum  of  money,  though  that  power  is  to  be  exer- 
cised by  will,  and  the  will  must  be  proved  before  it  can 
take  effect,  no  one  can  contend  that  the  probate  duty  is 
payable  upon  such  property;  yet  the  will  must  be  proTed; 
and  it  may  be  in  respect  of  that  very  property  that  it  must 
be  proyed.  It  is  impossible  to  contend  that  probate  duty 
is  payable  upon  such  a  mere  naked  appointment. 

But  then  it  is  said,  that  the  donee  of  the  power  is  a 
trustee  for  the  objects  of  the  power.  No  authority  has 
been  cited  for  that,  and  it  is  submitted  that  it  is  not  aa 
The  donee  may  execute  the  power  or  not,  at  her  option. 
There  would  be  no  breach  of  trust  in  her  not  doing  so. 
There  is  a  power  of  discretion  conferred  on  her,  to  exer- 
cise the  power  and  select  the  objects  of  it,  but  there  is 
no  trust.  The  not  executing  the  power,  or  the  execut- 
ing it,  would  not  make  the  object  of  the  power  come 
within  the  exception,  ''exclusive  of  what  the  deceased 
shall  have  been  possessed  of  or  entitled  to  as  trustee  for 
any  other  person  or  persons,  and  not  beneficially.''  That 
this  is  the  correct  view  of  the  case  will  be  seen,  by  looking 
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at  the  different  provisions  made  in  the  act  for  seeming  the  ^<^^  <>/  ^^«<» 
payment  of  the  legacy  duty.    By  the  88th  section  of  the  - 

55  Geo.  3,  c.  184,  it  is  provided,  that  before  probate  is  to  be  ^^^^^ 
granted,  an  affidavit  is  to  be  made  by  the  party  taking  out  Routh. 
probate,  which  affidavit  is  to  set  out  the  ''estate  and  effects 
of  the  deceased  for  or  in  respect  of  which  the  probate  or 
letters  of  administration  is  or  are  to  be  granted,  exclusive 
of  what  the  deceased  shall  have  been  possessed  of  or  enti- 
tled to  as  a  trustee  for  any  other  person  or  persons,  and 
not  beneficially,  but  including  the  leasehold  estate  for 
years  of  the  deceased,  whether  absolute  or  determinable 
on  lives,  if  any,  and  without  deducting  anything  on  ac- 
count of  the  debts  due  and  owing  firom  the  deceased.^' 
Then  it  provides  that,  "  where  any  person,  on  applying  for 
fhe  probate  of  a  will  or  letters  of  administration,  shall 
liave  estimated  the  estate  and  effects  of  the  deceased  to 
be  of  greater  value  than  the  same  shall  have  afterwards 
proved  to  be,''  there  shall  be  a  return  of  the  stamp  duty: 
so  that,  before  the  probate  is  granted,  the  person  taking 
fhe  probate  is  to  swear  that  the  estate  of  the  deceased 
is  under  a  certain  sum.  This  excludes  anything  not 
the  estate  of  the  deceased.  It  is  not  that  the  estate  for 
which  the  probate  is  to  be  granted  is  under  a  certain 
sum,  but  the  estate  of  the  deceased  for  which  it  is 
granted.  Unless  the  property  was  the  property  of  the 
deceased^  it  is  not  liable  to  probate  duty;  for  the  act  says 
it  shall  only  be  paid  in  respect  of  the  estate  and  effects 
of  the  deceased  in  respect  of  which  probate  is  granted. 
All  the  cases  which  have  been  cited  are  reconcilable  with 
this  view  of  the  subject.  In  Ex  parte  Cholmondeley,  the 
claim  to  probate  duty  was  given  up.  Upon  the  claim  for 
legacy  duty,  the  Court  decided  that  it  attached;  because 
there  was  a  general  power  of  appointment,  which  was 
executed,  which  it  differs  firom  this  case.  In  The  Attorney-' 
General  v.  Stqff,  and  Palmer  v.  WhUmore,  the  settlements 
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jSnA.  <2f  pimu,  were  by  deed.    In  PabMT  y.  Whitmore,  the  probilnlity  is 
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that  the  settlor  was  the  testator,  and  that  he  disposed  of 
Platt  the  property  by  his  own  will.  That  such  was  the  case  in 
RouTH.  Ex  parte  Staff  is  beyond  ccmtrorersy.  In  that  case  an 
estate  for  life,  with  a  general  power  of  appointment  by 
deed  or  will,  was  given  to  Judith  Staff.  She  executed  it 
by  deed  in  her  lifetime.  The  moment  she  executed  that 
power  over  it,  she  made  it  her  own  property.  She  tnms- 
ferred  it  to  otlier  trustees,  to  be  hdd  to  other  uses,  to 
herself  for  1%,  with  a  power  of  disposition  by  deed  or  will; 
which  she  afterwards  exerdsed  by  will.  There,  without 
doubt,  the  estate  and  effects  for  which  probate  was  to  be 
granted  were  the  estate  and  effects  of  the  deceased.  No 
one  could  say  that  legacy  duty  was  not  payable  in  such 
a  case;  for  the  testatrix  was  disposing  of  her  own  pro- 
perty placed  in  the  hands  of  trustees,  who  were  bound  to 
give  it  back  to  her  if  she  called  for  it.  The  act  says,  that 
duty  shall  be  paid  in  respect  of  the  property  of  the  de- 
ceased. If  the  properly,  being  legally  hers,  is  put  into 
hands  of  trustees  for  her  benefit,  it  remains  her  pro- 
perty. \Parke,  B. — No;  it  is  Umited  to  her  to  sudi 
uses  as  she  shall  by  deed  or  wiU  appoint.  JZo^,  B. — 
Suppose  she  had  made  her  will,  and  said,  I  give  my 
property  to  such  and  such  persons,  in  case  a  particular 
event  happens?]  There  would  in  that  case  have  been 
a  resulting  trust.  Where  a  pow^  is  created  and  exe- 
cuted, the  appointee  takes  under  the  instrument  creat- 
ing the  power.  In  The  Attamejf'General  v.  Staff,  it  is 
clear  that  the  partjr  took  under  the  instrument  by  which 
the  power  was  created.  Judith  Staff,  by  her  will  be- 
coming incorporated  into  her  own  deed,  appointed  to 
that  which  was  her  own  property.  The  legatees  took  by 
her  will  that  which  wa9  her  own  property.  The  distinction 
taken  by  the  Yioe-Chanoellor  in  VmcUest  v.  Fkfnmare  was  a 
sound  one.   There  the  effsct  of  the  execution  of  the  power 


TllINITT  TBBM^  3  VIOT.  788 

iras  not  to  appoint  to  the  property  of  the  appointor^  but  &»*•  ^  ^^^ 
that  of  the  donor  of  the  power;  and  the  case  is  recond- 
lable  on  that  ground  with  Tke  Aiiomey-General  v.  Siqiff 
and  Palmer  v.  WhUfMjre. 

But  even  if  the  Court  should  think  that  the  property  in 
question  was  given  generally  to  Mrs.  Piatt,  and  that  it 
passed  as  such  by  her  appointment,  so  that  the  appointees 
would  be  liable  to  legacy  duty,  still  probate  duty  would  not 
be  payable  under  her  will.  In  Ex  parte  Cholmondeieyt 
where  the  claim  to  probate  duty  was  given  up  by  the 
Crown,  the  testatrix  had  a  power  of  appointment  under 
the  marriage  settlement,  in  case  of  her  surnving  her  hus- 
band, by  deed ;  and  she  executed  the  power  during  the  life 
of  her  husband  by  will.  Where  a  party  has  a  power  of 
disposing  of  property,  and  executes  that  power,  it  does 
not  make  it  the  party's  own  property  for  any  purpose  of 
the  probate  duty. 

The  main  question,  however,  is,  what  legacy  duty  is 
payable;  whether  such  legacy  duty  as  if  the  appoin- 
tees named  in  Mrs.  Platf  s  will  were  ingrafted  into  the 
will  of  Mr.  Ramsden;  or  whether  the  appointees  are 
to  be  considered  as  the  legatees  of  Mrs.  Piatt,  and  not 
the  legatees  oi  Bamsden.  It  is  submitted  that  they 
are  to  be  considered  as  the  lq;atees  of  Bamsden  only; 
and  it  being  admitted  that  all  the  legacy  duty  that 
became  payable  in  the  lifetime  of  Judith  Piatt,  treat- 
ing her  as  legatee  for  life,  has  been  fully  paid,  nothing  is 
payable  by  the  executors  of  Ramsden,  by  reason  of  the 
exercise  of  the  limited  power  of  appointment  given  to 
Judith  Piatt,  except  such  duty  as  shall  be  payable  by  them 
in  respect  of  legacies  given  by  her,  as  l^ades  payable  by 
Bamsden's  executors,  out  of  his  estate.  It  is  contended,  on 
the  other  side,  that,  under  the  18th  section  of  the  86  Geo.  8, 
as  soon  as  Judith  Piatt  executed  the  power  given  to  her,  a 
further  duty  became  payable  as  by  her.    It  cannot  be  oon- 
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EMk.o/PUa»,  tended  that  this  case  falk  within  the  description  of  alim 
1840.  interest,  with  a  general  and  absolute  power  of  appoint- 
ment; and  it  is  only  in  cases  where  it  is  a  general  and 
absolute  power,  and  that  power  is  exerdsed,  that  the 
duty  is  so  payable.  A  general  and  absolute  pow^  is  that 
power  which  a  party  may  exercise  at  any  time^  and  in 
any  mode,  and  in  fayour  of  any  person  he  pleases, 
and  by  the  exercise  of  which  he  may  give  to  himseli^  in  his 
own  lifetime,  absolute  property.  The  distinction  between 
general  and  limited  powers  is  perfectly  well  known.  In 
Sugden  on  Powers,  496,  it  is  said,  ''An  important  distinc- 
tion is  established  between  general  and  particular  powers. 
By  a  general  power,  we  understand  the  right  to  appoint  to 
whomsoever  the  donee  pleases.  By  a  particular  power^  it 
is  meant  that  the  donee  is  restricted  to  some  objects  desig- 
nated in  the  deed  creating  the  power,  as  to  lus  own  chil- 
dren. A  general  power  is  in  regard  to  the  estates  which 
may  be  created  by  force  of  it,  tantamount  to  a  limitation 
in  fee;  not  merely  because  it  enables  the  donee  to  limit  a 
fee,  which  a  particular  power  may  also  do,  but  because  it 
enables  him  to  give  the  fee  to  whom  he  pleases;  he  has 
an  absolute  disposing  power  over  the  estate,  and  may  bring 
it  into  the  market  whenever  lus  necessities  or  wishes  may 
lead  him  to  do  so.''  A  general  power  being  one  that  a 
party  may  exercise  when  he  pleases,  in  favour  of  whom  he 
pleases,  and  how  he  pleases,  it  is  a  limited  power  if  he  be 
confined  either  as  to  the  mode  or  the  objects.  A  power  to 
appoint  by  deed  cannot  be  executed  by  will,  and  vice  versa; 
and  a  power  to  appoint  to  one  dass  of  persons  cannot  be 
executed  by  appointing  to  others.  It  is  impossible  here  to 
say  that  Juditii  Piatt  had  the  entire  and  absolute  control 
over  this  estate,  or  that  she  could  do  any  thing  more  than 
appoint  to  the  exdusion  of  the  persons  named,  and  there- 
fore it  does  not  come  within  the  description  of  a  general 
and  absolute  power.     [/Zo(fe,  B. — ^Bo  I  understand  you  to 
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eontend  that  no  power  of  appointment  is  general,  when  it  Sgck  ef  PieMt 
is  limited  to  be  executed  by  will— that,  to  be  general,  it  .  }^' 
shonld  be  to  be  executed  by  deed  or  will  ?]  Certainly ;  if 
there  is  the  power  of  disposing  of  it  by  wiU  only,  the  donee 
can  neyer  have  the  full  enjoyment  under  it.  Where  there  is 
a  general  power,  the  donee  may  carry  the  estate  into  the 
market  and  dispose  of  it.  The  question  is,  whether  the 
donee  can,  by  executing  the  power,  obtain  the  absolute 
possession  of  the  property  in  Ida  own  lifetime.  Where  it 
is  only  to  be  executed  by  will,  it  is  a  limited  power  in  the 
mode  of  its  execution.  It  has  been  said  that  in  this  case 
the  subject  of  the  power  would  be  assets  in  equity,  and  the 
property  of  the  testatrix  for  the  payment  of  debts;  but 
no  authority  has  been  dted  in  support  of  that  proposition. 
\Tarke,  B. — In  Ex  parte  Cholmondeky,  the  donee  had  no 
power  of  acquiring  the  property  beneficially.]  There  the 
attention  of  the  Court  was  not  drawn  to  the  distinction, 
that  she  had  the  power,  during  the  coverture,  of  appoint- 
ing by  will  only,  nor  to  the  question  whether  anything  is 
a  general  and  absolute  power  by  which  the  party  is  re- 
strained from  acquiring  enjoyment  in  his  lifetime;  and  it 
was  considered  that  the  power  of  appointing  to  anybody 
by  will  would  have  been  for  the  purposes  of  that  case  a 
general  power  of  appointment.  It  is  impossible  to  read 
this  will,  without  seeing  that  the  testator  was  determined 
that  his  daughter  should  not  have  an  absolute  power  of 
appointment;  for  he  excluded  families  the  mostlikely  to  be 
theobjeetsof  her  bounty.  It  is  a  limited  power,  if  it  be  re- 
strained as  to  the  mode,  the  time,  or  the  ybject.  That  it  is 
here  Umited  as  to  the  mode  in  clear,  as  it  is  to  be  exercised 
by  will  only,  and  it  is  restrained  as  to  the  objects  also. 
According  to  the  language  of  the  statute,  the  will  is  to 
have  effect  and  be  satisfied  ''out  of  the  personal  estate  of 
such  person  so  dying,  or  out  of  any  personal  estate  which 
such  person  shall  have  power  to  dispose  of,  as  he  or  she 
VOL.  VI.  o  o  G  M.  w. 
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Etch,  of  Pleat,  shoU  Mfik  fit.^^    tliat  corresponds  with  the  langaage  of 
^  '  '    the  18th  section^  as  to  a  general  and  absolute  power  of 

Pi* ATT  appointment^  becanse  the  words  "as  he  shall  think  fit'* 
RouTH.  can  scarcely  be  understood  as  being  short  of  intending  a 
general  and  absolute  power  of  appointment^  otherwise  it 
might  be  contended  that  a  gift  to  a  particular  dass  came 
within  that  definition,  which  it  is  clear  it  does  not.  It 
must  be  a  general  and  absolute  power,  such  as  would 
enable  the  donee  to  enlarge  the  estate  for  life  into  a 
fee-simple  interest,  to  make  it  subject  to  the  larger  duty. 
Now,  to  try  whether  Mrs.  Piatt  could  have  dealt  with  this 
property  as  she  thought  fit,  what  would  haye  been  the  ef- 
fect of  an  appointment  in  fevour  of  any  of  the  persons  named 
in  the  will?  It  is  clear  the  gift  over  to  the  next  of  kin 
of  Dyson  Bamsden  would  have  taken  effect.  It  would  be 
declared  that  she  could  not  dispose  of  it  as  she  thought  fit. 
[Lord  Abinger,  C.  B. — ^I  understand  the  SoUcitar^General 
to  say,  it  is  very  true,  if  you  take  the  literal  construction^ 
she  would  not  have  power  to  dispose  of  it  as  she  thinks  fit, 
because  she  is  limited  by  the  exception  of  three  families; 
but  if  you  look  at  the  whole  purview  of  the  act,  the  ques- 
tion is,  whether,  when  he  gives  her  all  the  world  to  select 
from  except  three  individuals  or  families,  that  is  such  a  limi- 
tation of  the  power  as  is  meant  by  the  act  of  Parliam^at.] 
But  as  the  question  is  whether  this  is  an  absolute  pow^ 
or  not,  it  is  not  immaterial  to  shew  that  the  persons  named 
in  the  case,  stand  in  a  relationship  that  would  make  them 
the  objects  of  Mrs.  Piatt's  kindness,  and  that  she  was 
prohibited  from  giving  the  property  to  them.  There  are 
restraints  imposed  upon  her,  and  yet  it  is  contended  that 
she  is  bound  to  pay  the  same  duty  as  she  would  have 
done  if  there  had  been  no  restraint  upon  her.  The  question 
is,  whether,  in  a  case  like  this,  where  there  are  restraints 
that  are  real  and  not  illusory,  there  would,  as  it  is  in- 
sisted on  the  other  side,  be  a  trust  for  creditors  if  the  tes- 
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tutrix  had  any.  No  case  lias  been  cited,  and  none  can  be  Exch.ypteatt 
found,  for  such  a  position.  In  all  cases  where  it  has  been 
80  held,  the  power  was  absolute,  and  it  was  only  in  a  cer- 
tain mode  made  assets,  and  the  executor  had  no  power  to 
interfere  with  it.  But  this  property  is  no  more  personal 
assets  of  the  deceased,  than  a  freehold  estate  charged  with 
debts  either  by  will  or  by  law. 

.    Simpldnson  appeared  for  the  executors  of  the  original 
testator. 

The  Solidtor-Oeneral  was  heard  in  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Lord  Abinoer,  C.  B. — This  was  a  case  directed  by  the 
Master  of  the  B/oUs  for  the  opinion  of  this  Court,  as  to 
the  probate  and  legacy  duties  payable  under  the  wills  of 
John  Bamsden  and  Judith  Ann  Piatt,  his  daughter. 

It  appears  that  John  Bamsden,  by  his  wiU  dated  the 
10th  day  of  March,  1825,  after  giving  various  legacies, 
and  directing  his  real  estates  to  be  sold  and  converted  into 
personalty,  gave  the  general  residue  of  his  personal  estate 
to  his  daughter  Judith  Ann  Piatt,  John  Bouth,  John 
Sharman,  and  John  Gillett,  his  executrix  and  executors, 
upon  trust,  to  permit  his  said  daughter  to  receive  the  in- 
terest and  dividends  thereof  during  her  life,  and  after  her 
decease  (subject  to  certain  payments  then  to  be  made), 
upon  trust  for  such  person  or  persons  (other  than  and  ex- 
cept Joseph  Woodhead,  of  Bussia  Bow,  and  his  relations, 
Moses  Hoper,  of  Dorset  Street,  and  his  relations,  and  the 
relations  of  the  late  husband  of  the  said  testator's  said 
daughter,  and  every  of  them,  in  such  parts,  shares,  and 
proportions,  and  in  such  manner  and  form,  as  the  said 
Judith  Ann  Piatt,  whether  sole  or  coverte,  should  by  will 
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&reft.  fif  Pkoi,  appomty  and  in  de&nlt  of  appointment^  in  trast  for  ihe 
next  of  kin  of  Dyson  Ramsden ;  and  the  testator  declared, 
that  in  case  his  said  daughter  should  intermarry  with  the 
said  Joseph  Woodhead  or  any  of  his  relations,  or  should 
reside  with  or  receiye  visits  from  him  or  them,  then  the 
bequests  in  her  favour  should  utterly  cease. 

The  testator  died  in  the  month  of  May,  1825,  and  his 
will  was  duly  proved  by  his  executrix  and  executors. 

After  the  testator's  death,  the  said  Judith  Ann  Flatt 
married  Greorge  Edmund  Piatt,  and  the  interest  and  divi- 
dends of  the  testator's  residuary  estate  (which  was  veiy 
considerable)  were  regularly  paid  to  her  untQ  her  deatlii 
which  happened  on  the  9th  September,  1837. 

Previously  to  her  death  (namely,  on  the  27th  of  April, 
1837),  she  made  a  wiU,  and  thereby,  in  exercise  of 
the  power  imder  her  father's  will,  she  gave  iE10,000 
Consols  to  the  descendants  of  the  before-named  Dyson 
Ramsden,  and  she  gave  all  the  rest  of  her  late  father^s 
property  to  various  persons,  strangers  in  blood  both  to  her 
father  and  hersel£  Dyson  Bamsden  was  the  son  of  a  bro- 
ther of  John  Bamsden,  the  testator. 

The  points  on  which  the  opinion  of  this  Court  is  desired 
are  these,  as  to  the  legacy  duty  payable  in  respect  to  the 
bequests  contained  in  the  two  wiUs,  and  as  to  the  liability 
of  Judith  Ann  Platf  s  will  to  the  probate  duty. 

This  question,  so  far  as  regards  the  legacy  duty,  appears 
to  us  to  depend  entirely  on  the  construction  to  be  put  upon 
the  18th  section  of  the  36  Geo.  8,  c.  52,  which  regulates 
the  duty  in  cases  where  legacies  are  given  subject  to  power 
of  appointment.  It  will  be  observed,  that  the  legislature  in 
this  section  refers  to  two  sorts  of  powers  of  appointment 
only :  first,  powers  of  appointment  to  or  for  the  benefit  of 
any  person  or  persons  specially  named,  or  described  as 
objects  of  the  power;  and  secondly,  general  and  absolute 
powers  of  appointment.  It  is  plain,  from  the  whole  con- 
text of  the  act,  that  these  two  classes  of  powers  were  meant 
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to  mdnde  all  possible  cases ;  and  the  question,  therefore,  Ewh.  ^  pitm, 
is,  under  which  class  does  the  power  now  under  consider- 
ation  range  itself.  It  does  not  literally  come  within  either 
description.  It  is  not  a  power  to  appoint  for  the  benefit  of 
persons  specially  named  or  described,  for  no  persons  are 
either  named  or  described.  It  is  not  a  general  and  ab- 
solute power;  because  there  are  certain  persons  and  their 
feunilies,  in  whose  favour  the  power  cannot  be  executed. 
In  applying  the  provisions  of  the  act  to  a  case  like  the  pre- 
sent, some  violence,  therefore,  must  be  done  to  the  lan- 
guage of  the  clause  in  question ;  and,  after  much  consi- 
deration, we  think  that  there  is  less  difficulty  in  treating 
this  as  a  general  and  absolute  power,  than  as  a  power  to 
appoint  for  the  benefit  of  persons  specially  named  or  de- 
scribed. The  power  is  one  which  might  have  been  exer- 
cised by  Mrs.  Piatt  solely  for  her  own  benefit.  She  might 
liave  contracted  debts  to  any  amount  in  her  lifetime,  and 
then  by  her  will  have  directed  the  fund  in  question  to  be 
sppHed  in  their  discharge;  nay,  farther,  if  she  had  died 
indebted^  and  had  appointed  the  fund  to  strangers,  the 
appointees  could  only  have  taken  subject  to  her  debts; 
for  the  mle  of  equity,  which  subjects  a  fund  so  appointed 
to  the  debts  of  the  appointor,  does  not  appear  to  be  afiPected 
by  the  circumstance,  that  there  are  certain  persons  to 
whom  the  fond  could  not  have  been  given.  The  question 
in  such  cases  is,  not  whether  there  are  persons  to  whom 
the  fund  could  not  have  been  given,  but  whether  the  party 
executing  the  power  might  have  executed  it  for  lus  own 
benefit,  i.  e.,  in  payment  of  his  own  debts ;  and  where  that 
is  the  case,  all  appointees  are  held  as  volunteers,  and  as 
being  in  no  better  situation  than  ordinary  legatees,  taking 
by  the  bounty  of  the  appointor,  and  subject  to  his  debts. 
See  the  language  of  Lord  Hardwicke,  in  Lord  Toumshend  v. 
WinMam  {a). 

(a)  2  Yes.  sen.  pp.  9,  10. 
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£jreft.  tf  Pitat,      Inasmach,  therefore^  as  the  power  giTen  to  Mrs.  Piatt 
-     is  one  which  she  might  have  exercised  for  her  own  benefit^ 
^^"        and  under  an  exercise  of  which  no  one  can  claim  any 
RouTH.        right,  except  subject  to  her  debts;  and  as  it  is  impossible^ 
without  manifest  absurdity,  to  treat  the  persons  in  whose 
favour  she  might  appoint  (namely,  all  mankind  except 
three  families)  as  being  persons  specially  named  or  de- 
scribed; we  think  the  power  must  be  treated,  according  to 
the  only  other  alternative  in  the  18th  section,  as  a  general 
and  absolute  power. 

The  same  reasons  which  induced  us  to  put  this  con- 
struction on  the  18th  section,  also  appeared  to  us  to  es- 
tablish, thaty  according  to  the  true  construction  of  the  7th 
section,  the  property  subject  to  the  power  was  personal 
estate,  which  Mrs.  Piatt  had  power  to  dispose  of  as  ahe 
should  think  fit. 

With  regard  to  the  question  of  the  probate  duty,  we 
are  of  opinion,  that  no  duty  is  payable  on  the  probate 
of  the  will  of  Judith  Ann  Piatt,  in  respect  of  the  resi- 
duary estate  of  her  father.  We  are  aware  that  this 
opinion  is  directly  opposed  to  the  decision  of  this  Court 
in  ITie  Attomey^General  v.  St€ff{a),  as  also  to  the  pre- 
vious case  of  Palmer  v.  JVhitmore,  before  the  Vice-chan- 
cellor {b).  But  these  cases  both  proceeded  on  the  ground, 
that  property  subject  to  a  general  power  of  appointment 
forms  part  of  the  property  ''for  or  in  respect  of  which  the 
probate  is  granted; ''  and  it  appears  to  us  impossible  to 
reconcile  that  doctrine  with  the  subsequent  decision  of 
the  House  of  Lords,  in  The  Attorney-General  v.  Hope  (c). 
In  that  case,  which  was  very  fully  considered,  the  House 
of  Lords  held,  that  probate  duty  was  not  payable  in  re- 
spect of  such  parts  of  the  testator's  assets  as  were  situate 


(a)  2  C.  &  M.  124.  (6)  5  Sim.  178. 

(c)lC.,  M.,&R.,530. 
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in  America  at  the  time  of  his  death;  and  the  broad  ground  R*ch.  rf  PkM, 
on  which  that  decision  rested  was^  that  probate  duty  is  ' 

granted  in  respect  of  such  part  only  of  the  assets  as  the 
executor  can  recover  by  virtue  of  the  probate^  being  in 
fiftct  that  property  which,  but  for  the  will,  the  ordinary 
would  in  early  times  have  been  entitled  to  apply  in  pios 
nsus.  Now,  although  Judith  Ann  Piatt  had  what  we 
consider  an  absolute  power  of  appointment  over  the  pro- 
perty in  question;  yet  it  is  clear,  that  the  ordinary  never 
could,  under  any  circumstances,  have  had  any  right  what- 
ever to  interfere  with  it;  and  it  is  also  certain,  that,  whe- 
ther probate  be  granted  or  not,  the  executor,  quft  executor, 
csan  have  no  title  to  any  part  of  the  property.  Lord  Lynd^ 
hwrsty  in  delivering  the  judgment  of  the  Court  in  The 
Attorney-General  v.  Stc^,  said,  that  that  case,  which  was 
exactly  similar  to  the  present,  came  within  the  very  words 
of  the  38th  section  of  55  Geo.  3,  c.  184.  But  that  is  in 
fact  begging  the  whole  question.  The  words  of  the  88th 
section  are,  that  the  person  applying  for  probate  shall 
make  oath  that  the  estate  and  effects  of  the  deceased,  for 
-or  in  respect  of  which  the  probate  is  to  be  granted^  exclusive 
of  property  of  which  the  testator  was  possessed  as  trustee, 
and  not  beneficially,  are  under  a  certain  sum.  The  ques- 
tion is,  whether  property  circumstanced  like  the  present, 
is  property  of  the  deceased,  for  or  in  respect  of  which  the 
probate  is  granted;  and  the  House  of  Lords  having  decided 
that  the  probate  is  granted  in  respect  only  of  that  pro- 
perty which,  but  for  the  will,  the  ordinary  would  have 
been  entitled  to  administer;  and  it  being  quite  dear,  that 
neither  the  ordinary  nor  the  executor  ever  could  have  ad- 
ministered any  part  of  this  property ;  we  cannot  hold  that 
this  is  property  for  or  in  respect  of  which  the  probate  is 
granted. 

•  It  might  be  sufficient  for  us  to  stop  here :  to  say,  that 
as  it  appears  to  us  impossible  to  reconcile  The  Attorney^ 
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^^iMo'*'^'  ^*"*^  ^-  *'^^tib  the  subsequent  case  in  the  House  of 
Lords>  we  are  bound  to  act  on  the  latter  authority.    Bat 
it  is  right  we  should  also  add,  that,  even  indqiendently  of 
the  authority  of  the  case  in  the  House  of  Lords,  there 
would  be  many  serious  difficulties  resulting  from  the  doc- 
trine of  77ie  Attomey^General  v.  Staff,  which  do  not  seem 
to  have  occurred  to  the  Court  when  that  case  was  deddei 
The  executor  is  the  party  who  is  to  pay  the  duty,  and  the 
only  funds  to  which  he    can  resort  for  reimbursement 
are  the  general  assets.    What  then  is  he  to  do  in  a  case 
like  the  present,  where  the  fond  to  be  appointed  is  verf 
laige,  and  the  general  assets  very  small  ?     It  may,  and 
probably  in  the  present  case  would,  happen  that  the  duty 
would  far  exceed  the  whole  of  the  assets,  which  the  exe- 
cutor can  ever  possess.     The  consequence  would  be,  that 
he  never  would  be  able  to  prove  at  alL     In  the  45ih  and 
following  sections  of  the  55  Geo.  8,  c.  184,  prorision  ii 
made  for  enabling  the  Commissioners  of  Stamps  to  grant 
probate  on  credit,  where  the  assets  realized  are  not  suffi- 
cient to  enable  the  executor  to  pay  the  duty.  But  in  sod 
case,  the  full  amount  is  made  a  debt  due  from  the  exe- 
cutor;  and  it  is  plain  from  the  nature  of  the  proviaioiii, 
that  the  legislature  did  not  contemplate  the  poesibihtyof 
a  case  in  which  the  duty  could  ever  eventually  exceed  the 
amount  of  the  assets  realised  by  the  executor;  as  it  cer- 

t4iinly  may,  if  the  doctrine  in  7%e  ^«<»wy-.Gciierii/ V.  «^ 
is  followed. 

How  is  the  duty  on  the  appointed  fund  to  be  obtained, 
m  a  case  where  the  general  assets  are  in  one  province,  the 
provmce  of  Canterbury  for  instance,  and  the  appointod 
fund  m  another,  the  province  of  York?  The  executor 
pronng  in  the  province  of  Canterbury,  would  certainly 
not  be  bound  to  pay  duty  on  the  appointed  fund;  and  the 
•ct  contains  no  provision  obliging  him,  in  such  case,  to 
PWte  at  all  in  the  province  of  York.     The  legislate 
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could  hardly  have  meant^  that  the  liability  of  the  appointed  «*«*•  «/  P^^* 
fund  to  probate  duty^  should  depend  on  the  accident  of 
its  being,  or  not  being,  situate  in  the  same  province  with 
the  general  assets. 

Again,  suppose  the  case  of  the  appointed  fund  being  in 
a  foreign  country,  it  can  hardly  be  contended,  after  The 
Aitamey^General  v.  Hope,  that  in  such  a  case  probate  duty 
would  be  payable;  and  yet  there  is  no  more  reason  why  it 
should  not  be  payable  then,  than  where  the  funds  are  in 
England;  for  in  neither  case  would  the  probate  give  any 
nght  to  the  executor. 

The  language  of  the  C!ourt  in  77i6  Aitomey-Oeneral  v. 
Staff  i^ — "  The  property  by  the  execution  of  the  power  of 
appointment  became  liable  to  her  debts,  and  became  her 
personal  estate;  she  had  an  absolute  control  over  it/'  If 
this  be  the  correct  test  as  to  the  liability  to  probate  duty, 
it  will  include  the  case  of  a  power  to  appoint  a  sum  to  be 
raised  out  of  real  estate,  as  well  as  the  power  to  appoint 
personal  estate;  and  surely  it  would  be  a  strange  anomaly, 
that  probate  duty  should  be  payable  in  respect  of  a  charge 
on  real  estate,  created  by  virtue  of  a  power,  when  it  is 
clear  no  such  duty  is  payable  where  the  charge  is  created 
by  the  owner  of  the  fee-simple. 

We  have  pointed  out  these  incongruities  (and  many 
more  might  be  suggested)  for  the  purpose  of  shewing, 
that,  in  following  the  principle  established  by  the  case  of 
The  Attorney 'General  v.  Hope,  we  are  taking  the  course, 
not  only  consistent  with  the  decision  of  the  House  of 
Lords,  but  also,  as  it  appears  to  us,  most  conformable  to 
the  spirit  and  intention  of  the  act. 

It  will  be  observed,  that,  according  to  our  view  of  this 
subject,  the  Vice-chancellor  was  right  in  the  case  of  Van- 
dieet  v.  Fynmore  (a),  which  was  after  the  case  of  The  At^ 

(a)  6  Sim.  570. 
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Exeh.  of  Pleas,  tomey-Gemral  v.  Staff,  in  holding  that  probate  duty  was 
not  there'payable.  But  we  feel  bound  to  add^  that  we  do 
not  concur  in  the  reasons  in  which  his  Honor  is  repre- 
sented as  considering  that  case  distinguishable  firom  those 
which  had  preceded  it. 

On  these  grounds,  we  propose  to  return  the  following 
certificate  in  answer  to  the  questions  submitted  to  us  by 
the  Master  of  the  Bolls : — 

First.  We  are  of  opinion,  that,  on  the  death  of  Judith 
Ann  Piatt,  a  duty  of  one  per  cent,  became  payable  in  re- 
spect of  the  bequest  in  the  wiU  of  John  Bamsden  of  the 
residue  of  his  estate  and  effects  to  the  said  Judith  Ann 
Piatt,  after  allowing  any  duty  already  paid  in  respect 
thereof. 

Secondly  and  thirdly.  We  are  of  opinion  that,  no  pro- 
bate duty  is  payable  upon  the  probate  of  the  will  of  the 
said  Judith  Ann  Piatt,  in  respect  of  the  estate  and  effects 
bequeathed  and  appointed  by  her  said  will  as  aforesaid. 

Fourthly  and  fifthly.  We  are  of  opinion,  that  legacy  duty 
is  payable  in  respect  of  the  bequests  contained  in  the  will 
of  the  said  Judith  Ann  Piatt,  at  the  same  rate  at  which 
it  would  have  been  payable,  if  they  had  been  mere  lega- 
cies given  by  her,  payable  out  of  her  own  personal  estate. 
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Egeh,  of  PUai, 
1840. 


EiNLOCH  and  Another  v.  Netile^  • 

XBESPASS  for  breaking  and  entering  a  close  of  the  loanacUooof 
plaintiffs^  situate  at  the  parish  of  Newton,  in  the  county  fr.,  the  defcDdl 
of  Lincoln,  (describing  its  abuttals),  and  puUing  down  ^h?**?^^  * 
posts  apd  rails  standing  thereon,  &c  Jj^  *^«  |?^^ 

The  defendant,  by  his  fourth  plea,  alleged  an  enjoyment  occupiers  of  B. 
for  twenty  years  next  before  the  commencement  of  the  suit,  JJ^  '^"j,  ^^^i^ 
by  the  respective  occupiers  for  the  time  being  of  a  dose  ^fJ!^^^ 
called  the  Breast  Field,  situate  in  the  parish  aforesaid,  and  "g^t  and  with- 

_,    .    .  _  . ,     ,         .        ,  .  ,    «  i.  1     •   1  .    ®"^  interruption 

adjoimng  to  the  said  close  in  which  &c.,  of  a  general  right  for  twenty  yean 
of  way  from  the  Breast  Keld  towards,  unto,  into,  through,  menwment  o?" 
over,  and  along  the  close  in  which  &c.,  and  from  thence  |J*  *^^*  ^^^'  • 
unto  and  into  a  common  Queen's   highway,  and  back  Wiu.  4,  c  71. 

a  <•     .       '.I        a^i  t     -.1  A  1    The  replication 

again,  &c.,  on  foot,  with  cattle,  and  with  carts,  waggons,  and  traversed  so 
other  carriages,  &c. ;  and  justified  the  trespasses  in  exercise  ™"^J  right*o?" 
of  such  right  of  way.    The  fifth  plea  alleged  the  existence  '^■x  "  ^" 

*=>  *f  sr  o  claimed  to  be 

of  a  common  and  public  highway  into,  through,  over,  and  used  with  ear- 
along  the  close  in  which  &c.,  for  the  purpose  of  fetching,  uTS^'r^idue 
drawing,  loading,  and  taking  away  all  such  lime  and  coal,  fo^h^M  act  of 
and  other  materials,  as  might  be  landed  on  a  certain  pub-  Parliament  (the 

Trent  Naviffa— 

lie  landing-place  adjoining  the  said  close  in  which  &c.,  tion  Act,  2S 
and  a  certain  public  navigable  river  called  the  river  Trent,  under^which 

the  Trent  Navi- 
gation Compa- 
ny, before  the  commencement  of  the  twenty  years,  made  a  haling- path  for  towing  vessels  along 
the  river,  across  the  locus  in  quo,  into  B.  field ;  that  after  the  commencement  of  the  twenty 
years,  under  the  powers  of  another  act  of  Parliament  (the  Dunham  Bridge  Act,  11  Geo  4,  c.  Ixvi.), 
another  haling-path  was  set  out  nearer  to  the  river,  but  also  across  the  locus  in  quo  and  into  B. 
field,  and  that  thereupon  the  Navigation  Company  abandoned  the  former  haling-path,  which 
»  tbenoefortb  ceased  to  be  used  as  such :  that,  before  and  at  the  commencement  of  the  twenty 
years,  the  occupiers  of  B.  field  used  and  enjoyed,  as  of  right  and  without  interruption,  by  virtue 
and  under  the  provisions  of  the  first  act  of  Parliament,  a  way  along  the  first- mentioned  haling- 
path,  across  the  locus  in  quo,  on  foot  and  with  cattle,  which  right  of  way  ceased  and  determined 
on  the  abandonment  of  that  haling-path :  but  that,  firom  that  time  until  the  commencement  of 
the  suit,  the  occupiers  of  B.  field,  claiming  right  to  the  way,  as  a  continuation  of  the  right  be- 
fore enjoyed  by  them  under  the  act  of  Parliament,  continued  to  use  the  same  way  ;  which  way, 
and  the  use  and  ei\joyment  thereof  along  the  haling-path  as  aforesaid,  is  the  same  way,  and 
the  same  use  and  enjoyment  thereof  as  in  the  plea  mentioned,  except  as  to  the  user  with 
carriages : — Held,  on  demurrer,  that  the  replication  was  good ;  that  it  disclosed  facts  shew- 
ing that  the  defendant's  user,  although  as  of  right  and  without  interruption  during  the  twenty 
years,  within  the  meaning  of  the  2  &  3  WilL  4,  c.  71,  ss.  2  &  5,  was  not  such  as  would,  before 
that  statute,  have  been  sufficient  to  prove  a  claim  by  prescription  or  non-existing  grant :  and 
that  those  facts  must  be  replied  specially,  and  could  not  have  been  given  in  evidence  under  a 
traverse  of  the  right  of  way  alleged  in  the  plea. 
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Exeh.  tf  Pteoi,  from  boats^  barges,  and  other  yessels  in  the  said  riYcr,  and 
justified  the  trespasses  in  the  use  of  such  highway,  for  the 
purpose  of  fetching  &c.,  lime,  coal,  and  other  materials 
which,  just  before  the  times  when  &c.,  had  been  landed  on 
the  said  landing-place  from  boats,  barges,  and  other  Teasels 
in  the  said  river. 

Replication  to  the  fourth  plea,  as  to  so  much  thereof  as 
relates  to  the  allegation  of  a  right  of  way  with  carta,  wag- 
gons, and  other  carriages,  and  to  the  exercise  of  the  way 
with  carts,  waggons,  and  other  carriages,  traversing  such 
right.  And  as  to  the  residue  of  the  plea,  that,  after  the 
making  and  passing  of  a  statute  made  and  passed  in  the 
23rd  year  of  the  reign  of  his  Majesty  King  George  the  Third, 
intituled  ''An  Act  for  improving  the  Navigation  of  the 
Biver  Trent,  from  a  place  called  Willden  Ferry,  in  the 
counties  of  Derby  and  Leicester,  or  one  of  them,  to  Ghuna- 
borough,  in  the  county  of  Inncobi,  and  for  empowering 
persons  navigating  vessels  thereon  to  hale  the  same  with 
horses''  (a),  and  before  the  commencement  of  the  said 
period  of  twenty  years  in  the  said  fourth  plea  mentioned, 
to  wit,  on  the  1st  day  of  January,  1785,  the  company 
of  Proprietors  of  the  Biver  Trent  Navigation,  in  the  said 
act  mentioned,  and  by  virtue  of  and  according  to  and 
in  pursuance  of  the  said  act,  did  set  out,  and  from  thence 
until  the  abandonment  thereof  hereinafter  mentioned^  did 
use,  a  certain  convenient  and  sufficient  path  for  haling, 
towing,  and  drawing,  by  men  or  with  horses,  any  boats^ 

(a)  23  Geo.  3,  c.  48:  the  9aDd  penont  authorized  to  use  fihe  sM' 
lection  whereof  enacts,  "  That  all  haling-path,  hy  themselTes  or  with 
owners  and  occupiers  of  lands  horses  (not  drawing),  or  other  cat- 
through  which  the  said  haling-path  tie  as  aforesaid,  shall  be  liable  to 
shall  he  made,  shall  have  free  li-  the  like  penalties  and  forfeitures 
berty  to  use  the  said  haling-path  as  for  any  trespasses  or  neglects  Itere- 
a  foot-way,  bridle-way,  or  drift-  inbefore  specified,  or  ownera^  or 
way  for  their  cattle,  to,  from,  or  drivers,  or  horses,  employed  in 
through  their  respective  lands,  and  haling  boats,  &c.,  are  subjecC  to 
to  or  from  their  proper  watering  by  virtue  of  this  aet,"&c. 
places  at  the  said  river:  ...and  all 
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barges,  keels,  or  other  vessels  using  the  said  navigation;  E*^  of  pihu. 


1840. 


which  said  path  was  a  certain  path  firom  and  out  of  the 
said  common  highway  towards,  unto,  into,  and  through  Kinloch 
the  said  close  in  which  &c«,  unto,  into,  and  through  the  Nsvilb. 
said  close  called  the  Breast  Field.  And  the  plaintiffs  fur* 
ther  say,  that  afterwards,  and  since  the  commencement  of 
the  said  period  of  twenty  years  in  the  said  fourth  plea 
mentioned,  and  before  the  first  of  the  said  times  when  ftc. 
in  the  declaration  mentioned,  and  after  the  passing  of  a 
statute  made  and  passed  in  the  11th  year  of  the  reign  of 
King  George  the  4th,  intituled  "  An  Act  for  building  a 
Bridge  over  the  river  Trent,  firom  Dunham,  in  the  county 
of  Nottingham,  to  the  opposite  shore  in  the  coimty  of 
lincoln,''  (11  Geo.  4,  c.  lxvi.),[to  wit,  on  the  1st  day  of  Jan* 
nary,  1838,  the  Durham  Bridge  Company,  in  the  said 
secondly  recited  act  mentioned,  did,  imder  and  by  vir- 
tue and  in  pursuance  of  the  said  last-mentioned  act  of  Par- 
liament, for  the  length  of  sixty  yards  next  to  the  Dunham 
Bridge  in  the  said  act  mentioned,  being  part  of  the  length 
of  the  path  next  hereinafter  mentioned,  set  out  and  make, 
and  the  said  Company  of  the  Proprietors  of  the  River  Trent 
Navigation  did,  imder  and  by  virtue  and  in  pursuance  of 
the  first-mentioned  act,  for  the  residue  of  the  length  of 
the  path  next  hereinafter  mentioned,  set  out  and  make, 
and  the  last-mentioned  Company  have  firom  thence  hitherto 
used  and  maintained,  one  other  sufficient  and  convenient 
path,  nearer  than  the  said  first-mentioned  path  to  the  said 
liver,  for  haling,  towing,  or  drawing  by  men  or  with  horses, 
any  boats,  barges,  keds,  or  other  vessels  using  the  said  navi- 
gation; the  said  secondly  mentioned  path  being  so  made  as 
aforesaid  in  a  continuous  line  from  and  out  of  the  said  high- 
way towards,  unto,  into,  and  through  the  said  close  in  which, 
ftc.,  unto,  into,  and  through  the  said  close  called  the  Breast 
Field:  and  the  said  Company  of  Proprietors  of  the  Biver 
Trent  Navigation  did  thereupon,  after  the  said  secondly 
mentioned  path  had  been  so  set  out  and  made  as  aforesaid. 
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Bxeh.  of  Pleas,  and  within  twenty  yean  next  before  the  oommencemeiit  of 
_  •  .  this  suitj  and  before  the  first  of  the  said  tunes  when  &c.  in 
the  declaration  mentioned^  to  wit,  on  the  day  and  year  last 
aforesaid,  wholly  abandon  the  said  first-mentioned  hahng- 
path,  which  thereupon  did  cease,  and  from  thence  hitherto 
hath  ceased,  to  be  or  to  be  used  as  such  haling-path  as 
aforesaid ;  and  from  the  time  of  the  said  abandonment  of 
the  said  first-mentioned  haling-path  hitherto,  the  said 
secondly  mentioned  haling-path  hath  been  and  still  is  the 
only  haling-path  to,  firom,  through,  or  in  the  said  dose 
in  which  &;c.,  and  also  the  only  haling-path,  to,  firom, 
through,  or  in  the  said  close  called  the  Breast  Field. 
And  the  plaintiffs  further  say,  that  before  and  at  the 
time  of  the  commencement  of  the  period  of  twenty  years 
in  the  said  plea  mentioned,  until  the  said  abandonment 
of  the  said  first-mentioned  path,  the  occupiers  of  the 
said  close  called  the  Breast  Field  actually  had,  used, 
and  enjoyed,  and  were  respectiyely  accustomed  to  hare, 
use,  and  enjoy,  as  of  right  and  without  interruption,  bj 
virtue  of  and  under  the  provisions  of  the  said  first-men- 
tioned act,  but  not  under  any  other  right  or  title,  a  way  in 
and  along  the  said  first-mentioned  haling-path,  for  them* 
selves  and  their  servants  to  go,  return,  pass,  and  repass, 
on  foot  and  with  horses,  mares,  geldings,  sheep,  and  cat- 
tle, from  the  said  close  called  the  Breast  Field  towards, 
unto,  and  into,  through,  over,  and  along  the  said  close  in 
which  &c.,  and  from  thence  unto  and  into  the  said  high- 
way, and  so  from  thence  back  again,  firom  the  said  high- 
way towards,  unto,  into,  and  through  the  said  close  in 
which  Sec.,  unto  and  into  the  said  close  called  the  Breast 
Field,  every  year  and  all  times  of  the  year,  at  Ids  or  their 
firee  will  and  pleasure,  as  to  the  said  close  called  the  Breast 
Field  belonging  and  appertaining :  which  said  right  of  way, 
during  the  period  of  twenty  years  in  the  said  fourth  plea 
mentioned,  and  before  the  first  of  the  said  times  when 
&;c.  in  the  declaration  mentioned,  ceased  and  determined 
upon  and  by  virtue  of  the  said  making  of  the  said  secondly 
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mentioned  haling-paih,  and  the  said  abandonment  of  the  i^ck.  of  PUat, 
said  first-mentioned  haling-path.    And  the  plaintiffs  fnr-  ^^' 

ther  say,  that  firom  the  time  when  the  said  first-mentioned 
haling-path  was  so  abandoned  as  aforesaid,  and  ceased  to  be 
flmch  haling-path  as  aforesaid,  until  the  commencement  of 
this  suit,  the  respective  occupiers  for  the  time  being  of  the 
said  dose  called  the  Breast  Field,  claiming  right  to  the  way 
hereinafter  mentioned,  as  and  by  way  of  a  continuation  of 
the  said  right  so  by  the  respective  occupiers  for  the  time 
being  of  the  said  close  called  the  Breast  Field,  by  virtue  of 
and  under  the  proviBions  of  the  said  first-mentioned  act, 
previously  had,  used,  and  enjoyed  as  aforesaid,  continued 
to  use  and  enjoy,  and  were  respectively  accustomed  to 
use  and  enjoy,  and  had  actually  had,  used,  and  enjoyed, 
as  of  right  and  without  interruption,  in  and  along  the  said 
fijrst-mentioned  haling-path,  the  same  way  as  aforesaid 
[describing  it  as  before]  :  And  the  plaintiffs  farther  say, 
that  the  said  way,  and  the  said  use  and  enjoyment  thereof 
in  and  along  the  said  first- mentioned  haling-path,  was  and 
is  the  same  way,  and  the  same  use  and  enjoyment  thereof, 
as  the  way,  and  the  use  and  enjoyment  thereof,  in  the  said 
fourth  plea  mentioned,  except  so  far  as  the  plea  alleges  the 
same  to  be  a  way  for  carts,  waggons,  and  other  carriages, 
and  not  another  or  a  different  way,  use,  or  enjoyment,  and 
that  there  was  no  origin,  title,  or  ground  for  the  said  al- 
leged right  of  way,  so  far  as  the  same  does  not  relate  to 
carts,  waggons,  and  carriages,  which  was  so  used  and  en- 
joyed as  in  the  said  fourth  plea  and  in  this  replication 
mentioned,  except  the  said  first-mentioned  act  of  Parlia- 
ment.— ^Verification. 

'  The  defendant,  as  to  so  much  of  this  replication  as  re- 
lated to  the  allegation  in  the  plea  of  the  right  of  way  with 
carriages,  joined  issue  thereon :  and  as  to  the  residue  of  the 
replication,  demurred  specially,  assigning  for  causes,  that 
the  said  replication  is  double,  in  this,  that  it  states  several 
distinct  and  material  issues :  that  the  plaintiffs  ought 
either  to  have  traversed  the  matters  contained  in  the. 
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E*ek.  9/  PUtu,  fourth  plea,  or  to  have  confessed  and  ayoided  such  nuit- 
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ters;  that  the  plaintiffs  have  in  their  replication  set  out 

another  and  diffierent  right  of  way,  and  averred  it  to  be  the 

same  right  of  way  and  identical  with  that  daimed  by  the 

defendant  in  his saidfourth  plea,  as  to  the  said  dose  caUed 

the  Breast  Field  belonging  and  appertaining;   and  that 

the  said  replication  is  argumentatiTe,  and  no  certain  or 

specific  issne  can  be  taken  thereon,  &c.    The  following 

point  was  also  stated  in  the  margin : — ^That  the  right  of 

way  in  the  fourth  plea  and  in  the  introductory  part  of  the 

said  replication  mentioned,  did  not  cease  by  the  setting  cmt 

and  making  of  the  said  haling-path  by  the  Dunham  Bridge 

Company  of  Proprietors  of  the  River  Trent  Navigation^  as 

in  the  replication  mentioned. — Joinder  in  demurrer. 

To  the  5th  plea,  the  plaintiffs  new  assigned,  that  they 
issued  their  writ,  &;c.,  not  only  for  the  several  trespasses 
in  the  introductory  part  of  the  said  5th  plea  mentioned, 
and  therein  attempted  to  be  justified,  but  also  for  that  the 
defendant,  on  the  said  several  days  and  times  &c.,  broke  and 
entered  the  said  close  of  the  plaintiff,  &c.  See.,  which  are 
other  and  different  trespasses  than  the  said  trespasses  in 
the  said  5th  plea  mentioned,  and  therein  attempted  to  be 
justified,  &c. 

Flea  to  the  new  assignment,  setting  up  the  same  right 
of  way  as  alleged  in  the  4th  plea :  to  which  there  was  a 
replication  in  the  same  terms  as  the  replication  to  the  4th 
plea,  which  was  followed  also  by  a  similar  joinder  of  issae, 
demurrer,  and  joinder  in  demurrer. 

The  case  was  now  ai^ed  by 

Bayley  for  the  defendant,  in  support  of  the  demurrer. — 
The  replications  are  bad :  thqr  do  not  in  any  way  meet 
the  right  set  up  by  the  pleas.  The  defendant  claims  a 
general  right  of  way,  on  foot,  and  with  cattle  and  carriages, 
firom  the  Breast  Field,  over  the  plaintiff's  dose,  into  a 
highway,  and  back  again.  The  plaintiffiB,  in  answer  to  this 
claim,  after  traversing  the  right  so  &r  as  it  ia  clsimed  to 
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be  used  with  carriages,  set  forth  an  act  of  Parliament,  under  Eteh.  rf  Pbas, 
which  they  say  a  haling  or  towing  path  was  set  out  by  ^ 

the  Trent  Navigation  Company,  before  the  commencement  Kikloch 
of  the  period  of  twenty  years  mentioned  in  the  pleas,  and  Neyilb. 
another  act  under  which  that  path  was  discontinued  as  a 
lialing-path  and  another  made  and  used  instead  of  it, 
within  the  twenty  years;  and  then  allege  that  the  occupiers 
of  the  Breast  Field  continued  to  use  the  former  after  its 
abandonment,  and  that  the  way  so  used  is  that  alleged  in 
the  pleas;  and  that  the  defendant  has  no  other  right  except 
under  the  act  of  Parliament.  But  that  is  not  the  right 
claimed  by  the  pleas ;  what  they  claim  is  a  drift-way  in 
respect  of  the  occupation  of  the  Breast  Field.  The  plain- 
tiffs ought  to  have  traversed  the  right  of  way  as  alleged. 
Again,  the  replication  does  not  shew  that  the  defendant  has 
any  connezion  with  the  Trent  Navigation  Company,  but 
only  that  he  has  in  fact  used  the  path.  [Alderson,  B. — 
What  is  the  replication  but  a  denial  of  the  defendant's  user 
as  of  right  ?]  Yes — ^but  it  is  an  argumentative  instead  of  a 
direct  denial  [Lord  Abinger,  C.  B. — ^It  seems  to  me  that 
the  plaintiffs  should,  at  all  events,  have  shewn  in  their  re- 
phcation  that  the  right  of  the  defendant  was  connected  with 
the  user  of  the  towing-path  under  the  act :  that,  however, 
would  only  have  been  an  argumentative  denial  of  the  right 
alleged.] — ^The  Court  then  called  on 

Waddington  to  support  the  replications. — The  question 
in  this  case  turns  on  the  construction  of  the  Prescription 
Act,  2  &  3  WiU.  4,  c.  71,  and  it  becomes  necessary  to  refer 
to  that  act,  and  to  the  cases  decided  on  it,  to  shew  that, 
in  the  present  case,  the  plaintiffs  could  not  have  pleaded 
otherwise  in  confession  and  avoidance  of  the  pleas.  The 
2nd  section  of  the  act  provides,  that  no  claim  to  any  way 
or  other  easement,  &;c.,  when  it  shall  have  been  actually 
enjoyed  by  any  person  claiming  right  thereto,  without 
interruption,  for  the  full  period  of  twenty  years,  shall  be 

VOL.  VI.  H  B  H  M.  W« 
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Ezek.  of  Phot,  defeated  or  destroyed  by  shewing  only  thst  it  was  first 
^     enjoyed  at  any  time  prior  to  such  period  of  twenty  yean,  &c. 
KiNLocH      Then  the  6th  section  prescribes  the  mode  of  pleading  sod 
NsviLE.       replying  to  snch  rights  :---enacting^  "  that  in  all  pleadings 
to  actions  of  trespass^  and  in  all  othisr  pleadings  wheran, 
before  the  passing  of  this  act^  it  wonld  have  been  neoessazy 
to  allege  the  right  to  have  existed  from  time  immemorial, 
it  shall  be  sufficient  to  allege  the  enjoyment  thereof,  as 
of  rights  by  the  occupiers  of  the  tenement  in  reject 
whereof  the  same  is  claimed,  for  and  during  such  of  the 
periods  mentioned  in  this  act,  as  may  be  applicable  to  die 
case^  &;c. ;  and  if  the  other  party  shall  intend  to  rdy  on 
any   proviso^   exception,   incapacity,  disability,  ccmtract, 
agreement;  Sec.,  or  on  any  cause  or  matter  of  fnct  or  of 
law,  not  inconsistent  with  the  smplefact  of  ef^ogmeni,  the 
same  shall  be  specially  alleged  and  set  forth  in  answer  to 
the  allegation  of  the  party  claiming,  and  shall  not  be  re- 
ceived in  evidence  on  any  general  traverse  or  denial  of 
such  allegation/'     Now,  here  the  &cts  alleged  in  the  re- 
plication, are  consistent  with  the  simple  fact  of  enjoyment 
by  the  defendant,  as  of  right  and  without  interruption. 
It  confesses  a  user  of  twenty  years;  but  shews  that,  before 
the  commencement  of  the  twenty  years,  a  certain  state 
of  things  existed  which  gave  rise  to  and  authoriaed  that 
user;  that  that  state  of  things  ceased  to  exist  within  the 
twenty  years;  but  that  the  defendant's  user,  notwithstand- 
ing continued.     It  admits  an  adverse  enjoyment  down  to 
the  conmiencement  of  the  suit — ^but  an  enjoyment  origina- 
ting under  the  authority  of  the  act  of  Parliament,  and  in 
no  other  right.    It  is  clear,  that  up  to  the  period  of  the 
abandonment  of  the  first  haling-path,  this  was  a  strictly 
rightful  enjoyment,  under  the  28  Gteo.  3,  c.  48,  s.  92 :  then 
the  replication  goes  on  to  state  a  continuance  of  the  user 
after  such  abandonment;  but  it  cannot  be  said  that  the 
same  right  which  existed  only  by  virtue  of  aldnd  of  parlia- 
mentary contract  between  the  owners  of  the  land  and  the 
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CSanal  viompany, — could  continue  after  the  legal  abandon-  Exek.  9f  Pim^ 
ment  of  ike  way  by  the  hitter.  When  the  land  could  not  ^  ^^^'  ^ 
be  otiierwiae  used,  it  was  reasonable  that  the  way  should  Kimloch 
be  enjoyed ;  but  inasmuch  as,  by  the  act  of  parliament  (a),  nbvilb. 
the  sail  of  the  haling-path  remained  in  the  owner  of  the 
land,  why  should  the  easement  continue,  when  it  was  no 
Imiger  used  as  a  haling-path,  and  the  owner  had  it  in  his 
power  to  resume  all  his  original  rights?  It  reyerted  to 
him  free  from  the  easemait,  which  was  no  longer  neces- 
sary. This  is  not  such  a  user  as  could  have  been  inferred 
fitmi  prescription  or  a  lost  grant  before  the  act;  but  the 
circumstances  disclose  (in  the  words  of  s.  2,)  ^^  a  way  in 
which  the  easement  is  defeated,  other  than  by  shewing  that 
it  was  first  enjoyed  before  the  twenty  years/'  and  therefore 
they  may  be  given  in  evidence  to  defeat  it, — ^but  not  with- 
out pleading  them.  There  is  a  user  throughout,  "  as  of 
right,  and  without  interruption :"  fiffst,  under  the  act  of 
Parliament,  and  then  as  an  adverse  enjoyment  claimed  in 
continuation  of  the  former  right.  No  doubt,  if  the  latter 
bad  continued  for  twenty  years,  it  could  not  have  been 
avoided.  In  Bright  v.  Walker  {b),  the  qualities  o£  the 
enjoyment  necessary  to  clothe  the  party  with  the  right, 
under  this  statute,  w^e  fully  considered.  Parke,  B.,  says — 
''  In  order  to  establish  a  right  of  way,  and  to  bring  the 
case  within  this  section,  (s.  2),  it  must  be  proved  that  the 
claimant  has  enjoyed  it.for  the  full  period  of  twenty  years, 
and  that  he  has  done  so  '  as  of  right,'  for  that  is  the 
fcnrm  in  which  (by  s.  5)  such  a  claim  must  be  pleaded; 
and  the  like  evidence  would  have  been  required  before  the 
statute,  to  prove  a  claim  by  prescription  or  non-existing 
grant.  Therefore,  if  the  way  shall  appear  to  have  been 
enjoyed  by  the  claimant,  not  openly  and  in  the  manner 
tiiat  a  person  rightfully  entitied  would  have  used  it,  but 
by  stealth,  as  a  trespasser  would  have  done — if  he  shall 

(a)  23  Geo.  3,  c.  48,  s.  25.  (6)  1  C,  M.,  &  R.  211. 

H  H  H  2 
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Eteh.  V  Pkas,  hsLYe  Occasionally  asked  the  permission  of  the  occupier  of 
the  land — ^no  title  would  be  acquired^  because  it  was  ncyt 
enjoyed  '  as  of  right/  The  same  doctrine  is  laid  down 
in  Tickk  v.  Brown  (a),  and  Beasley  v.  Clarke  {b).  The 
enjoyment  necessary  to  give  a  title,  therefore,  does  not 
mean  enjoyment  adversely,  but  enjoyment  cpenfy,  without 
force  or  fraud — ^nec  yi,  nee  clam,  nee  precarie.  [Alder- 
son,  B. — ^You  say  you  could  not  safely  traverse  the  right, 
because  there  has  been  a  continuous  adverse  user  for  the 
whole  period.]  Yes — a  continuous  user  as  of  right;  but 
which  is  shewn,  by  the  facts  averred  in  the  replication,  not 
to  be  such  as  that  a  title  by  prescription  or  lost  grant  could 
be  inferred  from  it.  Then  is  it  sufficiently  avoided  ?  It 
clearly  is,  if  the  right  ceased  on  the  abandonment  of  the 
haling-path;  which  is  a  matter  to  be  replied,  because  it 
does  not,  like  leave  asked,  break  the  continuity  of  the 
twenty  years*  user,  but  is  consistent  with  it.  The  plain- 
tiffs admit  that  the  defendant's  user  was  an  enjoyment 
under  a  claim  of  right,  (which  is  what  is  meant  in  s.  5,) 
although  not  such  as  to  confer  a  right  in  law,  when  in- 
quired into.  This  is,  in  truth,  an  agreement  beginning 
before  the  commencement  of  the  twenty  years,  but  ex- 
tending over  only  a  part  of  that  period.  Unity  of  posses- 
sion for  a  part  of  the  time  may  be  shewn  under  the 
general  traverse;  because,  there  the  easement  is  not  en- 
joyed as  an  easement:  Onley  v.  (rordiner  (e).  [Lord  Abin^ 
ffer,  C.  B. — ^Was  it  necessary  to  do  more  than  to  put  upon 
the  record  the  right  xmder  which  the  defendant  was  en- 
titled, and  the  determination  of  it?]  At  all  events,  the 
rest  of  the  replication  is  only  surplusage.  It  is  objected 
that  an  issue  could  not  be  taken  on  it;  but  the  defendant 
might  have  denied  the  abandonment,  or  that  his  right  was 
solely  under  the  act.    Then  it  is  said  the  replication  is 

(a)  4  Ad.  &  Ell.  382;  6  Nev.  &    (6)  2  Bing.  N.  C.  705;  3Scott»  25S. 
M.  230.  (c)  4  M.  &  W.  496. 
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double :  but  it  only  consists  of  a  number  of  facts  making  Bxeh.  of  Pktut 
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up  one  defence. .  Again^  it  is  said  that  it  sets  out  a  dif-  ^ 

ferent  way  from  that  stated  in  the  plea ;  if  so,  the  defend-       Kimloch 

ant  should  have  traversed  it.  Nbyilb. 

Bayley,  in  reply. — It  may  be  admitted  that  the  replica- 
tion confesses  the  user  as  of  right ;  but  it  does  not  avoid  it. 
It  avers  that  the  original  haling-path  has  ceased;  but  it 
does  not  state  that  the  act  of  Parliament  is  repealed;  nor 
is  any  connexion  shewn  between  the  occupier  of  the  Breast 
Field  and  the  Trent  Navigation  Company.  Further,  the 
Dunham  Bridge  Act  does  not  expressly  substitute  the  new 
for  the  old  haling-path.  The  argument  for  the  plaintiffs 
amounts  to  this,  that  the  discontinuance  of  it  as  a  haling- 
path  by  the  Company  necessarily  deprived  the  defendant 
of  his  right.  But  if  so,  the  general  traverse  would  have 
been  sufficient,  and  the  plea,  being  divisible,  might  have 
been  found  partly  for  the  plaintiff  and  partly  for  the  de- 
fendant :  Hiffham  v.  Rabeit  (a).  If  this  replication  amounts 
to  anything,  it  is  to  the  statement  of  a  different  right  of 
way  from  that  which  the  defendant  has  claimed. 

Lord  Abinoeb,  C.  B.— -I  am  of  opinion,  on  consideration, 
that  the  replication  is  sufficient.  Hthe  plaintiffs  had  simply 
traversed  the  right  as  alleged,  and  then  shewn  on  the  trial  the 
facts  as  they  are  set  forth  in  the  replication,  the  answer  would 
have  been,  that  they  ought  to  have  been  pleaded,  because 
they  admit  a  continued  adverse  user  during  the  twenty 
years.  The  replication  is  not  vitiated  by  the  admission  of 
the  right  during  a  part  of  the  time ;  it  is  only  putting  on 
the  record  more  than  is  necessary.  Here  the  plaintiffs 
have  confessed  the  whole,  and  avoided  the  whole.  Another 
question  arises,  as  to  whether  the  right  given  by  the  act 
to  use  the  haling-path  has  ceased.     That  is  a  question  of 

a)  5  Bing.  N.  C.  622,  7  Scott,  827. 
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BMch.  of  PUaif  hM,  and  if  the  plaintiffs  have  failed  to  shew  that,  thejr 
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haye  shewn  nothing.  I  am  of  opinion  that  it  has  ceased. 
[His  Lordship  read  the  92nd  section.]  The  intention  of 
the  act  was,  that,  so  long  as  there  was  a  haling-path^  the 
owners  and  occupiers  of  the  land  over  which  it  passed 
should  have  a  right  to  use  it,  and  no  longer.  I  think, 
therefore,  that  the  plaintiffs  are  entitled  to  judgment. 

Aldxbson,  B. — ^I  am  of  opinicai  that  the  proper  con- 
struction of  Lord  Tenterdet^s  act  is  that  for  which  Mr. 
Waddmgtan  has  contended.  If  a  parol  pennission  extends 
over  the  whole  of  the  twenty  years,  the  party  eigoys  tiie 
way  as  of  right  and  without  interruption  for  the  twenty 
years ;  not  so,  if  the  leave  given  be  firom  time  to  time 
within  the  twenty  years.  The  5th  section  creates  the  dif- 
ficulty. The  act,  however,  does  not  alter  the  nature  of  the 
right  necessary  to  give  a  legal  title.  The  party  who  avers 
the  right  must  mean  such  as  could  be  inferred  to  exist  by 
custom,  prescription,  or  non-existing  grant :  and  the  other 
party  must  shew  in  his  answer  that  there  is  no  right  of 
that  nature.  Here  the  replication  states,  that,  withiu 
twenty  years  before  the  commencement  of  the  suit,  the 
haling-path  was  shifted,  and  the  prerious  one  abandoned. 
If  so,  according  to  the  act  of  Parliament,  the  defendant's 
right  to  use  it  ceased.  So  that  the  replication  shews  that 
the  defendant  could  not  have  exercised  the  right  either  by 
custom,  prescription,  or  grant,  and  is  therefore  suffieienir 

OuRNET,  B.,  and  Bolfb,  B.,  concurred. 

Bayley  then  applied  for  leave  to  amend,  by  pleading 
that  the  defendant  had  enjoyed  the  right  ios  forty  yearsw 

Leave  to  amend  on  payment  of  costs;  otherwise. 
Judgment  for  the  plaintiffs. 


Ki 
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BMch.  of  Pleoi, 
1840. 
Grippbr  and  Others  v.  Bristow  (a). 


i.ELLY  had  obtained  a  rule  to  shew  caiue  why  the  Thedafendant 
\rarraiit  of  attorney  given  by  the  defendant  in  this  action  gfv™hepia!n-^ 
should  not  be  set  aside,  and  why  the  writ  of  fieri  facias  ^f*  *  warrant 

'  "^  of  attorney  to 

issued  herein  should  not  be  set  aside  for  irregularity ;  on  secure  his  debt 
the  ground  that  the  warrant  of  attorney  was  not  duly  ^Jintlin  em. 
attested  according  to  the  stat.  1  &  2  Vict.  c.  110,  s.  9.—  P|fy*^  ^'  *** 

^  '  attorney)  to  pre- 

The  affidavit  of  the  defendant  (an  innkeeper  at  Hertford),  p«re  it    p. 

on  which  the  application  was  foiuided,  stated,  in  substance,  the  defendant, 

that,  in  consequence  of  an  application  by  the  plainti£fs  to  m,^t^te  dmed 

bim  for  some  security  for  his  debt  to  them,  it  was  agreed  '^  ^^  presenct 

^  '  o  of  some  profes- 

that  he  should  sign  a  warrant  of  attorney  for  iE250,  and  sionai  man,  and 

the  plaintiffs  undertook  to  give  instructions  to  Mr.  Prang-  procure  Mr.  s. 

ley,  their  attorney,  to  prepare  it :  that,  on  the  26th  April  Jhe'delfeVdi  "*^ 

last,  Prangley  called  on  the  defendant,  and  told  him  that  accordingly 

went  to  procure 

^'  he  had  prepared  the  thing  to  be  signed  by  him,''  and  s.'s  attendance, 

requested  him  to  call  at  his  office  for  the  purpose,  and  uil\™eet/when 

an  appointment  was  made  accordingly  for  8  o'clock  that  ^g^^^^*"* 

evening;  but  before  that  hour,  Prangley  called  on  the  ing  to  Ms,  s/s, 

defendant  with  the  warrant  of  attorney,  and  stated  that  it  might  witneu 

must  be  signed  in  the  presence  of  some  professional  man,  IJ**  ^^"*jj"jf 

and  that  he  should  procure  Mr.  Edward  Robert  Spence  *orney  by  the 

_  ,.      1     ,  1        .  T    1  .        1  defendant.  The 

to  attest  it;  and  acoordingty  he  took  with  mm  the  warrant  defendant  then 
of  attorney  for  the  purpose  of  procuring  Mr.  Spence's  thfy^had  better 
attendance:   that  the  defendant  afterwards  attended  at  go  Jo  P's  office, 

which  was  near- 

Prangley's  office,  and  executed  the  warrant  of  attorney  in  er.  They  went 
the  presence  of  Prangley  and  Spence,  whom  Prangley  had  ingiy ;  p.  pii[c. 

ed  the  paper  in 
S.'s  hands,  and 
S.  then  read  over  and  eiplained  the  warrant  of  attorney  to  the  defendant,  and  aslLcd  him  whe- 
ther he  wished  him  to  witness  the  execution  of  it  as  his  attorney.  The  defendant  replied  that 
he  did,  and  then  signed  it,  and  S.  attested  it  P.  offered  to  pay  S.  for  his  attendance,  but 
he  said,  as  it  would  come  out  of  the  defendant's  pocket,  he  should  malLe  no  charge ;  for  which 
the  defendant  ezprened  himself  obliged : — Held,  that  S.  was  not  expressly  named  by  the  de- 
fendant, and  attending  on  his  behalf,  so  as  to  satisfy  the  stat  1  &  2  Vict  c  110,  8.9;  and  the 
warrant  of  attorney  and  judgment  signed  thereon  were  set  aside. 
Sembkt  that  this  is  an  objection  which  cannot  be  waived  by  the  defendant 

(a)  This  case  was  decided  by  Aldenon,  B.>  sitting  alone  on  the  last 
day  of  the  term. 
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Sgch.  of  Pboif  SO  of  his  own  accord  procured  to  attend  for  tlie  pnrpoae  of 
attesting  it :  that  Prangley  placed  the  warrant  of  attorney 
in  Spencers  hands,  without  the  defendant's  hafing  pre- 
viously consulted  Spence  on  the  subject,  and  wifliout  Ids 
having  himself  read  the  warrant  of  attorney :  that  Prang* 
ley,  after  the  execution  of  the  warrant  of  attorney,  offered 
to  pay  Spence  for  his  attendance,  but  he  declined  makmg 
any  charge  for  it.  The  defendant  deposed  also,  that,  if  he 
had  been  allowed  to  use  his  own  discretion  in  the  nomina- 
tion of  an  attorney  to  attest  his  execution,  he  should  have 
employed  a  Mr.  Sworder,  to  whom  he  was  under  obBga" 
tions,  and  who  resided  very  near  him,  and  whom  he  had 
consulted  on  all  former  occasions;  that  Spence  was  ex- 
pressly named  by  Prangley,  and  not  by  him  the  defendr 
ant;  and  that  he  believed  that  Prangley,  knowing  that 
the  defendant  was  indebted  to  Sworder,  engaged  Spence 
to  attend  in  order  that  Sworder  might  not  be  informed  of 
the  nature  of  the  security  which  the  defendant  was  re- 
quired to  sign.  On  the  ISih  May,  judgment  was  signed 
under  the  warrant  of  attorney,  and  execution  issued.  The 
present  rule  was  obtained  on  the  9th  of  June. 

The  affidavit  of  Spence,  in  opposition  to  the  rule,  stated, 
that  in  the  evening  of  the  25th  April,  he  met  Prangley  in 
the  street  of  Hertford,  in  company  with  the  defendant, 
with  whom  he  was  well  acquainted,  when  Prangley  stated 
to  him,  in  the  defendants  heanng,  that  they  were  coming 
to  his,  Spence's,  office,  that  he  might  witness  the  execution 
of  a  warrant  of  attorney  by  the  defendant;  that  the  de* 
fendant  suggested  that  they  had  better  go  to  the  office  of 
Prangley,  which  was  nearer;  that  the  deponent  according- 
ly went  with  them  to  Prangley's  office,  and  there  read 
over  and  explained  the  warrant  of  attorney  to  the  defend- 
ant, and  asked  him  whether  he  wished  him,  the  deponent, 
to  witness  the  execution  of  it  as  attorney  for  him  the  de- 
fendant, to  which  he  replied  that  he  did;  and  the  deponent 
witnessed  it  accordingly :  that  Prangley  offered  to  pay  the 
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deponent  for  his  attendance;  but  he  said  that,  as  it  would  Etek.  rf  Pleat, 
come  out  of  the  defendant's  pocket,  he  should  make  no 
charge,  and  the  defendant  thereupon  expressed  himself 
much  obliged  to  the  deponent.  No  affidavit  was  produced 
firom  Prangley,  but  it  was  sworn  that  he  had  left  Hertford 
in  consequence  of  pecuniary  embarrassments,  and  that  the 
plaintiffs  were  unable  to  have  any  communication  with 
him,  or  to  procure  an  affidavit  from  him. 

R.  F.  Richards  and  BramweU  shewed  cause  against  the 
rule. — First,  the  attestation  by  Spence  was  sufficient  to 
satisfy  the  statute.  It  is  not  sworn  by  the  defendant  that 
he  had  no  previous  communication  with  Prangley,  and 
the  statement  of  Spence,  that  he  met  the  defendant  coming 
to  his  office  for  the  purpose,  is  a  contradiction  of  what  the 
defendant  intended  should  be  inferred  firom  his  affidavit, 
viz.,  that  the  calling  in  of  Spence  was  entirely  the  act  of 
Prangley.  Then  it  appears  that  the  defendant,  on  berng 
asked  \xj  Spence  whether  he  wished  him  to  attest  the 
instrument  on  his  behalf,  answered  in  the  affirmative,  and 
so  clearly  adopted  him  as  his  attorney.  This  case  is  not 
distinguishable  firom  those  of  Oliver  v.  Woodruffe  (a),  BUgh 
V.  Brewer  (6),  and  Taylor  v.  NichoUs  (c).  These  cases  es- 
tablish, that  fix>m  whatever  quarter  the  suggestion  of  the 
attorney's  name  comes,  if  there  be  any  expression  of  the 
defendant,  shewing  affirmatively  that  he  recognises  him  as 
his  attorney  for  the  purpose,  it  is  sufficient.  [Aldersan^ 
B. — ^There  does  not  appear  to  have  been  an  exercise  of  any 
option  in  the  present  case;  it  looks  like  an  express  naming 
by  Prangley.  The  difficulty  arises  firom  that  part  of  the 
defendant's  affidavit  being  left  unanswered.  Suppose 
Prangley  had  made  an  affidavit,  and  admitted  that  part  of 
it?]     It  is  consistent  with  all  the  defendant  states,  that 

(a)  4  M.  &  W.  650.  {b)  1  C,  M.,  &  R,  651. 

(c)  Ante,  p.  91. 
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Exeh.  of  Pktu,  he  did  expressly  assent  to  the  nomination  of  Spenee  as 
^^^*  his  attorney.  It  was  in  effect  an  attendance  at  the  leqoest 
of  the  defendant;  he  had  the  option  of  answering  in  the 
negative  to  Spence's  question.  If  the  party  has  an  dec- 
tion  at  any  time  before  the  irreTocable  act  of  signatory  it 
is  sufficient. 

But  further,  this  is  an  irregularity  only,  and  the  plain- 
tiff has  waived  it  by  his  delay  in  making  this  application. 
If  he  had  applied  earlier,  the  plaintiffs  might  have  agreed 
to  set  aside  the  instrument,  and  have  proceeded  against 
him  on  the  original  consideration.  {JUderwn,  B.— K  the 
warrant  of  attorney  be  void  under  the  statute,  the  plaintiff 
has  signed  judgment  without  authority;  how  can  it  be 
waived?  it  is  the  same  as  if  a  stranger  had  signed  judg- 
ment.] [They  argued  also,  that  the  defendant  had  waived 
the  invalidity  of  the  warrant  of  attorney,  by  a  subsequent 
arrangement  with  the  sheriff  for  the  sale  oi  his  goods.] 

Kelly  (with  whom  were  Knowkg  and  W.  H.  Ifaisem) 
contra. — ^It  is  an  entirely  new  jninciple  of  law,  that  a  non^ 
compliance  with  a  statute  can  be  waived  or  cured.  'Hua 
is  no  irregulariiy  within  the  meaning  of  the  role  of  EL 
2  Will.  4;  it  is  the  signing  of  a  judgment  on  a  void  in- 
strument, t.  e.  without  authority,  and,  for  this  purpose,  by 
a  mere  stranger.  Such  a  defect  as  that  cannot  be  cured. 
In  a  recent  case  in  the  Court  of  Queen's  Bench,  an  an- 
nuity was  set  aside  for  want  of  enrolment,  after  a  lapse  of  27 
years.  Where  a  statute  requires  certain  fonns  to  give  va- 
lidity to  an  instrument,  if  they  be  not  observed,  the  in- 
strument is  void,  and  must  be  set  aside  at  any  time  if 
the  Court  be  satisfied  that  the  statute  has  not  been  com- 
plied with.  If  it  were  otherwiBC,  parties  might  always 
defeat  the  statute  by  swearing  to  some  supposed  assent  or 
waiver,  which  could  not  be  contradicted. 

With  regard  to  the  other  point,  it  has  always  been  held 
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that  the  statute  must  be  strictly  and  substantially  com-  Bxeh.  4  Pkat, 
plied  with,  for  the  benefit  of  the  debtor;  RiceY.  Zm- 
sied  (a).  The  words  '^  expressly  named  "  are  used  in  con- 
tradistinction to  a  naming  by  implication  firom  the  cir- 
cumstances :  Taylor  y.  NichoUs.  Here  there  was  no 
naming  by  the  defendant^  either  express  or  implied.  The 
defendant  poutively  swears  that  Spence  was  not  named  by 
him^  but  expressly  named  by  Prangley;  and  where  the 
party  thus  brings  himself  directly  within  the  words  of  the 
statute,  the  Court  will  call  for  some  direct  contradiction 
on  the  other  side :  here  there  is  none.  It  is  consistent 
with  the  whole  of  Spencers  affidavit,  that  the  plaintiffs 
themselves  had  named  him;  and  Spence  is  called  upon 
actually  to  attest,  before  there  is  anything  to  shew  any  no- 
mination or  assent  by  the  defendant.  Prangley,  although 
he  informs  the  defendant  that  a  professional  man  must 
attest  the  execution  of  the  instrument,  does  not  tell  him 
that  he  is  to  be  named  by  the  defendant,  and  attending  on 
his  behalf.  Barnes  v.  Pendrey  {b)  is  in  point,  where  Cok-- 
ridge,  J.,  distinguishes  the  cases  cited  on  the  other  side. 
Again,  with  regard  to  the  " attending  at  the  request"  of 
the  defendant,  the  cases  dted  are  distinguishable.  In  all 
of  them  the  defendant  himself  went  voluntarily  to  the 
attorney  for  the  purpose;  here  he  went  with  Prangley 
to  his  office,  and  there  Spence  was  introduced  by  Prang- 
ley. [Aldereon,  B. — Walker  v.  Gardner  (c)  ia  much  nearer 
to  this  case  than  any  of  those  which  have  been  cited,  and 
is  a  case  a  multo  fortiori  to  the  present.]  If  this  be  held 
sufficient,  the  plaintiff's  attorney  might  always  introduce 
an  attorney  of  the  plaintiff's  own  nomination,  and  if  the 
question  were  only  asked — ^'  Do  you  wish  me  to  attest  as 
attorney  for  you?"  and  an  affirmative  answer  were  given, 
it  would  be  enough. 

(a)  6  Scott,  895 ;  7  DowL  P.  C.  153.  (b)  7  Dowl.  P.  C.  747. 

(c)  4  B.  &  Adol.  371. 
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Exch,  of  Pteat,  Alderson^  B. — I  thm]c  this  rule  must  be  made  abso- 
^  ^  '  ^  lute.  The  true  rule  appears  to  me  to  be  this :  that,  in 
Gripper  order  to  make  the  party  an  attorney  expressly  named  by 
Bristow.  the  defendant,  and  attending  on  his  behalf,  there  must  be 
something  different  firom  what  may  be  called  an  mpSed 
naming,  or  implied  attendance,  ue.,  where  it  is  to  be  collected 
only  from  the  circumstances  of  the  case  that  the  attorney  was 
named  by  or  attending  on  behalf  of  the  defendant.  There  is 
another  criterion :  that  he  be  expressly  named,  or  expressly 
attending,  imder  such  circimistances  as  to  shew  that  the  de- 
fendant is  cognizant  of  the  fact,  and  that  he  has  an  option 
in  the  matter.  It  is  not  necessary  that  he  should  beforehand 
name  or  request  the  attendance  of  the  attorney,  if,  with 
full  knowledge  that  he  has  an  option,  he  adopts  him  as  his 
attorney.  That  I  take  to  be  the  rule  established  in  Biagh 
y.  Brewer  and  Taylor  v.  NichoUs.  In  those  cases  the  de- 
fendant was  informed  that  he  had  an  option.  In  BHffh  y. 
Brewer,  his  answer  shewed  that  it  was  present  to  his  mind 
that  he  could  exercise  an  option,  and  that  he  did  exercise 
it  with  his  free  will.  In  Taylor  y.  Nicholb,  the  defendant 
was  expressly  informed  that  he  had  a  right  to  appoint  any 
person,  and  answered  that  he  had  no  wish  to  have  any  par- 
ticular attorney,  his  only  desire  being  that  the  transaction 
might  not  become  known.  There,  also,  he  knew  he  had 
an  option,  and  exercised  it.  In  Barnes  v.  Pendrey,  the 
defendant  had  a  full  option;  but  it  was  not  shewn  that  he 
expressly  adopted  the  party  as  his  attorney.  Here  all  the 
transaction  apparently  arose  out  of  an  application  by  the 
plaintiff^s  attorney  to  Mr.  Spence.  If  the  defendant  had 
expressly  adopted  him,  the  case  would  have  fallen  within 
those  of  Bligh  v.  Brewer  and  Taylor  v.  NicholU;  but  he 
does  not  appear  to  have  known  that  he  had  an  option  to 
select  an  attorney  on  his  behalf.  The  original  information 
came  from  the  plaintiff's  attorney,  and  it  did  not  com- 
municate that  the  defendant  had  the  right,  but  rather  im- 
plied that  the  plaintiffs  had.    This  statement  is  not  con* 
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tradictedj  and  therefore  I  cannot  but  presume  it  true.  Etch,  of  PUas, 
TheUj  if  the  defendant  merely  answered  Spencers  question 
in  the  afBrmative^  under  the  impression  that  Prangley  had 
a  right  to  nominate^  how  can  it  be  said^  unless  the  act  of 
Parliament  is  to  mean  nothings  that  Spence  was  an  attorney 
''  expressly  named  by  the  defendant^  and  attending  on  his 
behalf/'  when  he  is  originally  suggested  by  Prangley^  is 
expressly  named  by  him^  and  only  attests  by  the  mere  as- 
sent of  the  defendant.  It  appears  to  me^  therefore^  that  the 
objection  is  well  founded^  and  that  this  warrant  of  attor« 
ney  is  invalid. 

But  it  is  said  the  objection  has  been  waived.  In  the 
first  place^  the  warrant  of  attorney  being  without  validity, 
and  the  judgment  therefore  signed  without  authority^  it  is 
a  strange  thing  to  say  that  it  can  stand; — ^not  merely  by 
reason  of  an  ordinary  irregularity,  but  because  the  found- 
ation on  which  it  rests  is  wholly  without  validity.  With- 
out, however,  saying  positively  that  the  defect  may  not  be 
waived,  the  circumstances  do  not  justify  the  conclusion 
that  it  has  been  waived  in  the  present  instance.  The  rule 
must  therefore  be  absolute. 

Rule  absolute. 


Pylib  v.  Stephen. 

X  HIS  was  an  action  of  assumpsit  for  the  breach  of  a  In  an  action  for 
warranty  of  soundness  of  a  horse.     The  declaration  was  in  warranty  of  a 
the  usual  form,  containing  a  general  allegation  that  the  ^^  ^J  not 

horse  was  unsound.  order  the  plain- 

tiff to  give  par- 
ticulars of  the 

BaU,  for  the  defendant,  moved  for  a  rule  to  shew  cause  ^JJ^i^^" d*of. 
why  the  plaintiff  should  give  particulars  of  the  unsound- 
ness, upon  an  affidavit  stating  that  the  defendant  was  not 
aware  of  the  nature  of  the  unsoundness  complained  of. 
He  urged  that  particulars  were  as  necessary  for  the  infor- 
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Areft.  9f  Phot,  mation  of  the  defendant^  in  such  a  case,  as  in  actions  for 
treaties  of  covenant. 

Pes  Cukiam. — We  cannot  grant  snch  an  applicatioa. 
It  would  be  yery  unfair  to  the  plaintiff  to  confine  him  to  a 
particular  statement  of  the  cause  of  unsoundness.  Thou^ 
it  maj  be  clear  that  the  horse  is  not  sound,  there  may  be 
some  difficulty  in  saying  in  what  the  unsoundness  ccm- 
sisted.  Two  or  three  veterinary  surgeons  might  have  been 
called  in,  who  might  all  agree  as  to  the  defect,  but  differ 
as  to  the  cause  of  it.  The  object  of  a  bill  of  particulars  is 
to  give  a  better  statement  of  the  cause  of  action ;  but  if  we 
granted  this  application,  it  might  in  effect  amount  to  a  stay 
of  proceedings. 

Rule  refused. 


Where,  in 
Antwer  to  a  rule 
for  judgment  as 
in  case  of  a 
nonsuit,  the 
plaintiff  depos- 
ed that  since 
action  brought 
he  had  been  •»• 
formed  by  the 
defendant's 
neighbours,  and 
which  he  A«- 
lieved  to  be 
true,  that  the 
defendant  was 
insoWent: — 
Held,  that  this 
was  not  suffici- 
ent to  compel 
the  defendant 
to  accept  a  stet 
processus,  but 
that  the  defend- 
ant was  intitled 
to  a  peremptory 
undertaking. 


Symes  t;.  Amor. 

vJTRAY'  shewed  cause  why  a  rule  for  judgment  as  in 
case  of  a  nonsuit^  on  an  affidavit  of  the  plaintiff^  which 
stated^  that  at  the  time  the  action  was  brought^  the  plain- 
tiff had  reason  to  believe  that  the  defendant  was  in  good 
and  solvent  circumstances:  but  that  he  had  lately  been 
informed  by  the  defendant's  neighbours^  and  which  in- 
formation he  believed  to  be  true,  that  the  defendant  was 
in  insolvent  circumstances^  and  had  declared^  that  if  the 
plaintiff  should  recover  judgment  against  him,  he  would 
go  to  prison^  and  take  the  benefit  of  the  Insolvent  Debtors' 
Act. — Under  these  circumstances^  the  defendant  ought  to 
be  compelled  to  accept  a  stet  processus. 

Best,  contra^  insisted,  that  as  the  plaintiff  spoke  <mly  to 
his  belief  from  hearsay  information  of  the  defendant's  in- 
solvencyi  the  affidavit  was  not  sufficient  to  entitle  him  to  a 
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stet  processus^  bat  that  he  ought  to  give  a  peremptory  un-  Enek.  ^f  Piem, 
dertakiiig.  ^^^• 

Alderson^  B. — I  think,  that  as  the  plaintiff  speaks  only 
£roin  hearsay,  and  to  his  beUef,  he  has  not  entitleA  himself 
to  a  stet  processus. 

Rule  discharged  on  a  peremptory  undertaking. 


The  Mayor,  Aldermen,  and  Burgesses  of  the  Borough 
of  Ludlow  v.  Charlton,  Esq. 

v^OVENANT. — The  declaration  stated  a  demise  dated  the  a  municipal 
25th  day  of  March,  1820,  by  the  bailiffs,  burgesses,  and  com-  n^^^^^^l 
xnonalty  of  the  borough  of  Ludlow,  of  certain  lands  called  th€  ~"^V^^*J 
Foldgate  Farm,  to  the  defendant,  for  a  term  of  twenty-  outofthecor- 
one  years,  at  a  yearly  rent  of  £150,  and  a  covenant  by  the  the  making'  oi 
defendant  for  payment  of  such  rent.  Breach,  in  nonpay-  ^u^iJi' the' bo- 
ment  of  arrears  of  rent,  to  the  amount  of  375/.  13*.  5rf.  ro«gh,  except 

under  the  com- 

Fleas,  1st,  payment;  2ndly,  a  set-off  for  £500,  agreed  monseai. 
to  be  paid  by  the  corporation  to  the  defendant,  for  pidling 
down  and  altering  the  site  of  a  house  called  the  Charlton 
Arms,  in  the  town  of  Ludlow,  and  for  altering  a  roadway 
there,  and  also  for  work,  labour,  and  materials,  and  for 
money  lent;  Srdly,  a  special  plea,  stating  in  substance 
that  it  was  agreed  between  the  old  corporation  of  Ludlow 
(before  the  passing  of  the  5  &  6  Will.  4,  c.  76),  and  the 
defendant,  that  the  defendant  should  alter  the  situation  of 
the  Charlton  Arms,  and  should  be  paid  by  them  the  sum 
of  £500  for  making  such  alterations,  which  should  be  set 
against  the  rent  payable  by  the  defendant  to  the  corpo- 
ration ;  and  the  plea  then  went  on  to  aver,  that  the  de- 
fendant had  made  the  alterations  accordingly.  Replica- 
tions, taking  issue  on  each  of  the  pleas. 

At  the  trial  before  Gumey,  B.,  at  the  last  Shrewsbury 
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Etek.  of  pum.  Summer  Assizes^  1839^  the  defendant  o£Pered  in  evidence 
the  following  resolution^  entered  in  the  corporation  books 
at  a  meeting  of  the  old  corporation : — 

"28th  of  October,  1835. 

"  Resolved— That  £500  be  paid  to  Mr.  Charlton,  to 
alter  the  Charlton  Arms  according  to  the  plan  produced 
by  Mr.  Atkins,  if  he  will  give  his  consent  to  the  alter- 
ation. 

"  Mr.  Charlton  then  addressed  the  meeting,  and  stated 
that  he  had  no  objection  to  the  Charlton  Arms  Inn  being 
altered  according  to  the  plan  produced,  and  on  receiving 
£60  to  alter  the  present  road  to  the  stables,  if  Mr.  Stead 
thought  that  such  sum  would  be  necessary  to  make  a  con- 
venient approach  to  the  stables. 

"The  thanks  of  the  meeting  were  then  given  to  Mr. 
Charlton,  for  the  readiness  he  has  shewn  to  acoonunodate 
the  pubUc.'' 

The  plaintiff's  counsel  objected  to  the  reading  of  this 
entry,  on  the  ground  that  it  ought  to  have  been  stamped 
as  an  agreement.  The  learned  Judge  received  the  evi- 
dence, subject  to  the  objection.  It  was  proved  also  that 
the  defendant  had  made  the  alterations  agreed  on,  at 
the  Charlton  Arms  and  in  the  road,  which  were  finished 
early  in  the  year  1836,  and  that  the  expense  of  them  ex- 
ceeded £500.  The  learned  Judge,  in  summing  up, 
expressed  his  opinion  that  the  third  plea  was  not  proved, 
and  left  it  to  the  juiy,  upon  the  second  issue,  to  say  whe- 
ther there  was  an  agreement  between  the  old  corporation 
and  the  defendant,  whereby  they  agreed  to  pay  the  defend- 
ant the  sum  of  £500  to  alter  the  Charlton  Arms,  and 
whether  the  defendant  had  performed  the  agreement  on 
his  part.  The  jury  found  these  questions  in  the  afSrma- 
tive  j  and  the  learned  Judge  then  directed  a  verdict  to  be 
entered  for  the  plaintiffs  for  £300,  (the  balance  of  rent  in 
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srrear^  after  deducting  payments  proved  bj  the  defendant)^  B9e%.  of  Pleat, 


giving  the  defendant  leave  to  move  to  enter  a  verdict  for  *  ^ 

him  on  the  second  issue,  if  the  Court  should  be  of  opinion      Mator  or 

Ludlow 

that  the  entry  in  the  corporation  book  did  not  require  a  v. 

stamp.  Charlton. 

In  Michaelmas  Term,  Talfaurd,  Serjt.,  obtained  a  rule 
nisi  accordingly;  against  which,  in  Easter  Term  last, 

Ludhw,  Serjt.,  (Wkateley  with  him),  shewed  cause. — ' 
[The  argument  on  the  question  as  to  the  stamp  is  omitted, 
as  the  judgment  of  the  Court  turned  on  another  point.] 
Assuming  that  there  was  evidence  of  a  contract  between 
the  old  corporation  and  the  defendant,  it  was  invalid,  not 
being  under  the  corporation  seal.  It  is  clear  law,  accord- 
ing to  aU  the  authorities,  that  a  corporation  cannot  bind 
itself  by  a  contract  which  is  to  have  the  effect  of  vesting 
or  devesting  corporation  property,  except  imder  its  com- 
mon seal.  1  Bla.  Comm.  475;  Com.  Dig.,  ''Franchise,^' 
(F)  12, 18,  14;  Bac.  Abr.  ''Corporation,"  (E)  3;  Wihnott 
V.  Coventry  (a).  It  is  laid  down,  indeed,  in  the  books,  that 
certain  small  insignificant  acts,  not  affecting  the  revenues 
of  the  corporation,  may  be  done  by  the  head  alone,  with- 
out using  the  common  seal;  such  as  appointing  a  butler, 
cook,  or  bailiff:  Carey  v.  Matthews  (4),  Smith  v.  Birming- 
ham  Gas  Light  Co,  (c).  The  only  other  exception  to  the 
general  rule  is  in  cases  where  the  legislature  has  invested 
particular  officers  of  trading  corporations  with  the  power  of 
drawing  bills  in  the  name  of  the  entire  body :  Slark  v. 
J^hgate  Archway  Co.  (rfj,  Broughton  v.  Manchester  Water- 
y>orks  Co.  (e).  In  this  case,  the  contract  devests  a  consider- 
able interest  out  of  the  corporation.     \Parke,  B. — I  doubt 

(«)  1  Y.  &  C.  518.  M.  771. 

(*)  1  Salk.  191.  {d)  5  Taunt.  792. 

(c)  1  Ad.  &  £.  526 ;  3  Ifev.  &  (ir)  3  B.  &  Adol.  1. 

VOL.  VI.  Ill  M.  W. 
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J5re».  pf  Pieai,  whether  any  case  haa  gone  so  far  as  to  shew  that  a  oorpo- 

^  '  ^     ration  can  bind  itself  by  such  a  contract  as  this^  not  un- 

Mator  of      der  seal.    The  old  cases  permitted  it  as  to  certain  small 
Ludlow 

things^  which  must  of  necessity  be  done  withoat  that 

formality^  and  this  exception  has  been  extended  by  iht 
modem  cases  to  things  which  the  corporation^  by  the  na^ 
ture  of  its  constitution^  must  do  to  carry  on  its  ooncems : 
but  that  principle  does  not  apply  to  the  case  of  a  munici- 
pal corporation ;  it  cannot  be  necessary  for  the  purposes 
of  its  constitution^  that  it  should  part  with  so  much  of  its 
property.  The  cases  decided  in  the  Court  of  King's 
Bench  (a)  have  broken  in  upon  the  old  law^  but  not  to  thii 
extent.  The  American  law  has  entirely  abrogated  the 
old  doctrine  {b),  but  we  have  not.] — ^The  Ciourt  then  called 
on 


Taljburd,  Seijt.,  and  22.  V.  Bichards,  to  support  the 
rule. — The  distinction  on  this  subject  is  between  con- 
tracts executed  and  executory.  A  corporation  cannot  be 
sued  on  an  executory  contract^  unless  it  were  entered  into 
by  an  instrument  executed  under  the  common  seal ;  but 
where  the  contract  has  been  actually  executed,  and  the  cor- 
poration has  enjoyed  the  benefit  of  the  consideration  for 
it^  an  implied  assumpsit  arises  against  them.  East  Londtm 
Water  Works  Co.  v.  Bailey  (c) ;  Mayor  of  Stafford  v.  Till  (d); 
Mayor  of  Carmarthen  Y.Iieun8{e).  Suppose, instead  of  agree- 
ing with  Mr.  Charlton,  the  corporation  had  contracted  by 
parol  with  a  road  contractor  who  did  the  work, — could  he 
not  have  sued  them  in  assumpsit  ?  In  the  case  last  dted, 
the  subject  of  the  action  was  tolls — things  incorporeal, 
which  could  not  properly  be  let  at  all  without  deed;  yet 
the  benefit  of  the  parol  demise  having  been  enjoyed  by  the 


(a)  Beverley  v.  Lincoln  Oat  Co., 
6  Ad.  &  E.  829 ;  Church  v.  Impe- 
rial  Gas  Co.,  Id.  846. 

(b)  See  Story's  Commentaries  on 


the  Law  of  Agency,  pp.  45,  46. 

(c)  4  Bing.  283;  12  Moore,  533. 

(d)  4  Bing.  75. 
(e)6C.&P.608. 
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defendant^  they  were  held  to  be  recoyerable  in  assumpsit.  Bxek.  of  puag. 
The  law  on  this  subject  has  been  much  relaxed  since 
Blackstone's  work  was  written^  and  exceptions  have  been 
introdnced  quite  beside  the  old  notion  of  small  insignifi- 
cant matters^  which  must  be  done  in  haste.  Where  is  the 
line  to  be  drawn  between  important  and  unimportant 
acts?  is  it  to  vary  with  the  wealth  and  greatness  of  the 
corporation  ?  There  are^  indeed^  cases  where  trading  cor- 
I>orations  have  even  been  held  suable  on  esfecutary  eon- 
tracts  :  Church  v.  ImperM  Gas  Light  Company  (a).  [Al^ 
dermm,  B. — ^Those  are  cases  in  which  the  corporation  is 
called  into  existence  solely  for  the  purpose  of  trading. 
The  case  of  Taylor  v.  77^  Duhoich  Hospital  {b)  is  an 
authority  against  the  general  proposition  yon  contend 
for.  Is  not  this  a  contract  binding  the  corporation  to 
pay  money  out  of  their  revenues?]  So  would  every 
contract  of  every  kind.  The  argument  for  the  plaintiffs 
would  go  to  this^  that  in  no  case  could  repairs,  how- 
ever trifling,  be  done  for  a  corporation,  unless  the  order  or 
contract  were  under  seal.  The  solution  of  the  difficulty 
appears  to  be  contained  in  the  observation  of  Coleridge,  J., 
in  Church  v.  Imperial  Gas  Light  Company  (c) :  '^  The  truth 
aeems  to  be,  that  the  rule  on  this  subject  has  been  re- 
lazed,  in  consequence  of  the  necessity  produced  by  changes 
in  the  circumstances  of  the  times.  It  is  difficult  to  recon- 
cile all  the  decisions  with  strict  legal  principles.'^  Actions 
may  be  maintained  against  a  board  of  guardians.  [Rolfe, 
B. — ^They  are  only  corporations  for  particular  purposes. 
The  cases  in  which  it  has  been  said  that  a  cook  or  butler 
need  not  be  appointed  imder  the  common  seal,  rest  on  a 
fiction  that  some  individual  has  been  duly  authorized  to 
make  contracts  of  that  nature  on  behalf  of  the  corporation] . 

Cur.  adv.  vult. 


85. 


(a)  6  Ad.  &  £.  846;  3  N.  &  ?• 


(6)  1  P.  Wms.  655. 
(c)  6  Ad.  &  £.  853. 
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In  thifl  term,  the  judgment  of  the  Court  was  ddivered 


by 


RoLFE,  B. — ^The  principal  point  on  which  we  reserved 
our  judgment  in  this  case,  was  as  to  the  right  of  the  de- 
fendant to  set  o£P  a  sum  of  money,  alleged  to  be  due  to  him 
from  the  plaintiffs,  against  their  demand  for  rent  sought 
to  be  recovered  in  this  action.  It  appeared  at  the  trial, 
that,  after  the  rent  in  question  had  become  due  from  the 
defendant  to  the  corporation,  a  resolution  was  entered  into 
at  a  corporate  meeting,  holden  soon  after  the  passing  of 
the  Municipal  Reform  Act,  whereby  it  was  resolved,  that 
a  sum  of  £500  should  be  paid  to  the  defendant,  in  consi- 
deration of  certain  improvements  to  be  made  by  him  in 
altering  the  Charlton  Arms  Inn.  To  this  resolution  the 
defendant,  who  was  present,  assented,  and  a  memorandum 
of  such  assent  was  duly  entered  in  the  books  of  the  corpor- 
ation. The  defendant  has  since  made  the  proposed  alter- 
ations, and  he  now  seeks  to  set  off  the  £500  against  the 
sum  due  for  rent. 

Whether  the  resolution  of  the  corporation  required  a 
stamp  as  an  agreement,  or  as  evidence  of  it,  was  one  point 
reserved  by  my  Brother  Gumey,  and  discussed  at  the  bar. 
It  becomes  unnecessary  to  decide  that  point;  because  we 
are  of  opinion  that,  if  the  agreement  be  taken  to^have  been 
duly  proved,  the  defendant  has  no  right  to  make  such  a 
set-off;  and  we  come  to  this  conclusion  upon  grounds 
wholly  independent  of  any  considerations  arising  from  the 
Municipal  Reform  Act.  The  alleged  contract  between  the 
corporation  and  the  defendant  is  not  founded  on  deed,  but 
rests  wholly  on  what  is  to  be  found  in  the  corporate  books ; 
and  we  are  of  opinion  that  such  a  contract  does  not  bind 
the  corporation. 

The  rule  of  law  on  this  subject,  as  laid  down  in  all  the 
old  authorities,  is,  that  a  corporation  can  only  bind  itself  by 
deed.    See  Comyns'  Digest,  tit.  ''Franchise,"  (F)  12, 18, 
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and  the  authorities  there  referred  to.     The  exceptions  £'e^  </  Pttaa^ 
pointed  out  rather  confirm  than  impeach  the  rule.    A  dor-  '  - 

poration^  it  is  said,  which  has  a  head,  may  give  a  personal  Matorof 
oommand,  and  do  small  acts ;  as  it  may  retain  a  servant. 
It  may  authorize  another  to  drive  away  cattle  damage  fea- 
sant, or  make  a  distress,  or  the  Uke.  These  are  all  mat- 
ters so  constantly  recurring,  or  of  so  small  importance,  or 
so  little  admitting  of  delay,  that,  to  require  in  eveiy  such 
case  the  previous  affixing  of  the  seal,  would  be  greatly  to 
obstruct  the  every  day  ordinary  convenience  of  the  body 
cx>rporate,  without  any  adequate  object.  In  such  matters, 
the  head  of  the  corporation  seems,  firom  the  earliest  time, 
to  have  been  considered  as  delegated  by  the  rest  of  the 
members  to  act  for  them. 

In  modem  times  a  new  class  of  exceptions  has  arisen. 
Corporations  have  of  late  been  established,  sometimes  by 
Royal  Charter,  more  frequently  by  act  of  Parliament^ 
for  the  purpose  of  carrying  on  trading  speculations;  and 
where  the  nature  of  their  constitution  has  been  such  as  to 
render  the  drawing  of  biUs,  or  the  constant  making  of  any 
particular  sort  of  contracts  necessary  for  the  purposes  of 
the  corporation,  there  the  Courts  have  held  that  they  would 
imply  in  those  who  are,  according  to  the  provisions  of  the 
Charter  or  act  of  Parliament,  carrying  on  the  corporation 
concerns,  an  authority  to  do  those  acts,  without  which  the 
corporation  could  not  subsist.  This  principle  will  fully 
warrant  the  recent  decision  of  the  Court  of  Queen's  Benchj 
in  Beverley  v.  Lincoln  Gas  Light  and  Coke  Company  {a). 

The  present  case,  however,  was  argued  at  the  bar,  as  if, 
by  the  decision  in  that  last  case,  the  old  rule  of  law  was  to 
be  considered  as  exploded,  and  as  if,  in  all  cases  of  executed 
contracts,  corporations  were  to  be  deemed  bound  in  the 
same  manner  as  individuals.  But  this  would  be  pressing 
the  decision  in  question  far  beyond  its  legitimate  conse- 
quences 'j  and  that  the  Court  of  Queen's  Bench  had  no  such 

(a)6Ad.&£l.829. 
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Exeh.  tf  PieoM,  meaning,  is  plain  fiom  tlie  subsequent  case  of  Church  r. 
Imperial  Gas  Light  Company  (a).  Lord  Demnan^  in  de- 
livering the  judgment  of  the  Court  in  that  case,  nys, 
(p.  861,)  ''The  general  rule  of  law  is,  that  a  corpontaoD 
contracts  under  its  common  seal :  as  a  general  rule,  it  ii 
onlj  in  that  way  that  a  corporation  can  express  its  wiH, 
or  do  any  act.  That  general  rule,  however,  has,  from  the 
earliest  traceable  periods,  been  subject  to  exceptions,  the 
decisions  as  to  which  furnish  the  princijde  on  which  they 
have  been  established,  and  are  instances  illnatrating  its  ap 
plication,  but  are  not  to  be  taken  as  so  prescribing  in  tenns 
the  exact  limit  that  a  m^ely  circumstantial  difference  is  to 
exclude  from  the  exception.  IMi  principle  ^ipears  to  be 
convenience,  amounting  almost  to  necessity.  Wherever  to 
hold  the  rule  applicable  would  occasion  very  great  incon- 
venience, or  tend  to  defeat  the  very  object  for  which  the 
corporation  was  created,  the  exception  has  prevailed;  hence 
the  retainer  by  parol  of  an  inferior  servant,  the  doing  of 
acts  veiy  frequently  recurring,  or  too  insignificant  to  be 
worth  the  trouble  of  afiixing  the  common  seal,  are  esta- 
blished exceptions :  on  the  same  principle  stands  the  power 
of  accepting  bills  of  exchange,  and  issuing  promissory  notes, 
by  companies  incorporated  for  the  purposes  of  tradei  with 
the  rights  and  liabilities  consequent  thereon.'' 

To  ev^  word  of  this  we  entirely  subscribe,  and,  inly- 
ing the  language  of  Lord  Dennum  to  the  present  case,  it  is 
quite  clear  that  there  was  nothing  to  enable  the  corpor- 
ation of  Ludlow  to  contract  with  the  defendant  otherwise 
than  in  the  ordinary  mode,  under  the  corporate  seal. 

Li  contracting  without  a  seal,  there  was  no  paramount 
convenience  so  great  as  to  amount  almost  to  necessity^  To 
have  required  a  seal  would  certainly  not  have  tended  to  de- 
feat the  object  for  which  the  corporation  was  formed,  nor  was 
the  subject-matter  of  the  contract  one  either  of  frequent 
ordinary  occurrence,  or  of  urgency  admitting  no  delay. 

(a)  6  Ad.  &  £1.846. 
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Before  dkmisMing  thia  caae^  we  feel  ourselves  called  upon  ^ESieft.  of  PUaSf 
to  say,  that  the  rule  of  law  requiring  contracts  entered  into  *   ^ 

by  corporations  to  be  generally  entered  into  under  seal,  Matob  oi 
and  not  by  parol,  appears  to  us  to  be  one  by  no  means  of  a 
merely  technical  nature,  or  which  it  would  be  at  all  safe  to 
relax,  except  in  cases  warranted  by  the  principles  to  which 
we  have  already  adverted.  The  seal  is  required,  as  authen- 
ticating the  concurrence  of  the  whole  body  corporate.  K 
the  legislature,  in  erecting  a  body  corporate,  invest  any 
member  of  it,  either  expressly  or  impliedly,  with  authority 
to  bind  the  whole  body  by  his  mere  signature,  or  otherwise, 
then,  undoubtedly,  the  adding  a  seal  would  be  matter 
purely  of  form,  and  not  of  substance.  Every  one  becoming 
a  member  of  such  a  corporation,  knows  that  he  is  liable  to 
be  bound  in  his  corporate  character,  by  such  an  act;  and 
persons  dealing  with  the  corporation  know,  that  by  such 
an  act,  the  body  will  be  bound.  But  in  other  cases,  the 
seal  is  the  only  authentic  evidence  of  what  the  corpor- 
ation has  done,  or  agreed  to  do.  The  resolution  of  a 
meeting,  however  numerously  attended,  is,  after  all,  not 
the  act  of  the  whole  body.  Every  member  knows  he 
is  bound  by  what  is  done  under  the  corporate  seal,  and 
by  nothing  else.  It  is  a  great  mistake,  therefore,  to 
speak  of  the  necessity  for  a  seal,  as  a  relic  of  ignorant 
times.  It  is  no  such  thing :  either  a  seal,  or  some  sub« 
stitute  for  a  seal,  which  by  law  shaU  be  taken  as  con- 
clusively evidencing  the  sense  of  the  whole  body  corpor- 
ate, is  a  necessity  inherent  in  the  very  nature  of  a  cor- 
poration; and  the  attempt  to  get  rid  of  the  old  doctrine,  by 
treating  as  vaUd  contracts  made  with  particular  members, 
and  which  do  not  come  within  the  exceptions  to  which  we 
have  adverted,  might  be  productive  of  great  inconvenience. 

We  have  made  these  remarks,  inconsequence  of  the  very 
great  length  to  which  some  of  the  arguments  addressed  to 
us,  as  to  allowing  corporations  to  contract  otherwise  than 
under  seal,  would  go.    The  case,  however,  under  discussion 
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Bxek.  of  PUat,  docs  not  Call  on  118  to  da  more  than  say,  tliat  none  rf  die 
1840 

'   ^     authorities  warrant  us  in  giving  effect  to  the  resolutimi  re-' 

Mayor  of 
Ludlow 


lied  on  by  the  defendant,  and  consequently  the  rule  oiufor 
setting  aside  the  verdict  must  be  discfaaa^ed. 


Waush  v.  Cofb. 

L  HIS  was  an  action  for  the  work  and  labour^  &c.^  of  tliel 
plaintiff  as  an  attorney^  and  on  an  account  stated.  The 
defendant  pleaded,  1st,  non  assumpsit;  2ndry,  the  Statute 
of  Limitations,  and  S^rdly,  a  set-off:  on  which  issues  were 
taken  and  joined.  At  the  trial  before  Lord  AUnger,  C.B., 
at  the  Middlesex  sittings  after  Easter  Term,  1839,  it  was 
agreed  that  the  amount  of  the  plaintiff's  bill  of  costs,  and 
the  liability  of  the  defendant,  should,  in  the  event  of  a  ver- 
dict being  found  for  the  plaintiff,  be  referred  to  t&e  Master; 
tiff*?^n^"'  and  the  only  question  which  was  entered  into  at  Nisi  Prius 
cenMd  M  ioii.  ^as,  whether  the  Statute  of  Limitations  applied  to  the  whole 
or  any  portion  of  the  plaintiff's  claim.  The  bill  of  cost^ 
delivered  by  the  plaintiff  amounted  in  the  whole  to  the 
sum  of  £289,  and  aU  the  items  were  dated  above  six  years 
before  the  commencement  of  the  action;  beginning  m 
the  month  of  June,  1827,  and  the  two  last  items  being  as 
follows: — 

"25th  Sept.  1830 Cash  advanced,  £S. 

"  10th  March,  1831.      Attending  you  on  applfcation  for 
loan  of  £5 Cash  advanced,  £5/* 

1S38,  the  plain- 
tiff wrote  to 

the  defendant,  infonnlng  him  that  the  sums  allowed  were  21,  2$,  and  I0«.  <M.,  indodng  re- 
ceipts for  those  sums  for  the  defendant's  signature,  and  concluding,  "  I  will  give  you  credu 
for  the  sums  in  my  account  against  you,  agreeably  to  your  note  of  the  21st  July  last'*  The 
defendant  returned  the  receipts  signed  by  him,  and  the  21  2s*  and  lOs.  id.  were  paid  to  tht 
plaintiff  on  the  production  of  those  receipts.  In  1838,  the  plaintiff  delivered  to  the  defendsnt  s 
bill  of  cosU,  amounting  to  £289,  the  first  item  being  in  1S27,  and  the  two  last  m  18S0  and  Wfi* 
These  two  were  charges  for  £Z  and  .€5  cash  lent ;  the  rest  of  the  bill  was  for  professions!  busi- 
ness. In  an  action  on  this  bill,  commenced  in  Jan.  1839  :—Heid,  that  the  letters  given  in  evi- 
dence did  not  sufficiently  shew  that  the  2L  2s,  and  lOi.  6d.  were  paid  in  part  dischs/ge  of  »« 
debt  for  which  the  action  was  brought,  so  as  to  take  the  case  out  of  the  Sutute  of  Limit>tio°H 
as  to  any  part  of  the  denfand. 


Tbcr  pfointlff, 
an  attorney, 
had  done  pro- 
fessional busi- 
ness of  various 
kinds  for  the 
defendant,  in 
1827  and  seve- 
ral subsequent 
yearsk   In  July 
183S,  thede. 
fendant  having 
been  a  witness 
on  a  kmacy  in- 
quiry ^  in 


citor^the  plain- 
tiff wrote  to 
him  to  ask 
what  were  his 
expensea  on 
that  occasion. 
The  defendant, 
in  reply,  re- 
quested the 
plaintiff  to 
allow  what  wa» 
usual,  and  place 
the  iame  to  kU 
(the  defend- 
ant's) 
In  March, 
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All  the  previous  items  were  charges  for  various  kinds  of  EMch.  tf  pimom^ 
professional  business  done  by  the  plaintiff  for  the  defend- 
ant. It  appeared  that  in  the  year  1882^  an  inquiry  took 
place  as  to  the  lunacy  of  a  Miss  Bagster^  in  which  the  de« 
fendant  was  a  witness:  and  the  plaintiff^  who  was  the  so* 
lidtor  concerned  on  this  inquiry^  having  written  to  him  to 
ask  him  what  his  expenses  on  that  occasion  were^  the  de« 
fendant  wrote  to  him^  in  answer^  a  letter  dated  21st 
July^  1832^  which  was  read  on  the  part  of  the  plaintiff^  re* 
questing  the  plaintiff  ''to  allow  what  was  usual^  and  piace 
the  same  io  his  (the  defendant's)  acctmni"  A  letter  was 
then  put  in^  from  the  plaintiff  to  the  defendant^  dated  13th 
March,  1883,  which  was  as  follows  :>- 

''Dear  Sir :— The  allowance  for  your  coach-hire,  &c.,  in 
attending  at  Westminster  on  Miss  Bagster's  case,  is  two 
guineas,  for  which  I  send  a  receipt  for  your  signature,  and 
shall  be  obliged  by  its  immediate  return,  as  I  have  to  pro- 
duce it  before  the  Master  at  10  o^clock  on  Saturday  morn- 
ing. I  also  send  a  receipt  for  half-a-guinea,  the  sum  al- 
lowed for  the  like  purposes,  for  your  attendance  at  Doctor's 
Commons.  As  a  gentleman,  nothing  is  allowed  for  loss  of 
time.  /  willffive  you  credit  for  the  sums  in  my  account  against 
you,  agreeably  to  your  note  of  the  ilst  of  July  last. 

Yours  truly,  Geo.  Waugh.'* 

In  the  defendant's  reply  to  this  letter,  which  was  also 
produced,  he  inclosed  the  receipts  signed  by  him,  and 
merely  stated,  that  he  hoped,  for  the  future,  something 
would  be  allowed  for  the  attendance  of  a  gentleman.  The 
receipts  were  put  in  and  read,  and  it  was  proved  that  the 
2/.2«.,  and  lOs.Qd.  were  paid  to  the  plaintiff.  It  was  further 
proved,  that  on  the  26th  January,  1838,  the  plaintiff  ap* 
plied  to  the  defendant  for  £10  or  £20  on  account  of 
his  bill,  and  it  was  stated  by  the  plaintiff's  coimsel,  that 
shortly  afterwards  a  sum  of  £10  was  paid  by  the  defend- 
ant to  the  plaintiff,  which  the  defendant  himself,  in  his 
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Enk.  rf  Pf^t  pmrticiilan  of  set-off  delivered  to  the  plaintiff ^s  tManey, 

.   ^^*  ^     claimed  as  having  been  paid  in  February,  1838.     It  being 

Wauqh       alleged,  however,  on  the  part  of  the  defendant,  that  this 

CoPB.         was  a  miscopying  of  1338  instead  of  1880,  and  the  onginal 

particulars  of  set-off  having  been  refenred  to  as  shewing 

this  to  be  the  case,  it  was  agreed  that  it  should  also  be 

refenred  to  the  Master  to  make  an  interlocutory  repcnrt  to 

the  Lord  Chief  Baron,  whether  such  payment  of  £10  was 

made  after  and  in  pursuance  of  the  plaintiff's  letter  of  Ja* 

Buary,  1838.    The  plaintiff's  bill  was  delivered  in  NoTem- 

ber,  1838,  and  this  action  was  commenced  on  the  7th  ol 

January,  1839. 

A  verdict  was  then  taken  for  the  plaintiff  for  the  amount 
claimed,  with  leave  for  the  defendant  to  move  (subject  to 
such  interlocutory  report  of  the  Master)  to  enter  a  non* 
suit;  which  failing,  the  liability  of  the  defendant,  and  the 
amount  due,  were  also  to  be  referred  to  the  Master. 

On  the  7th  November,  1839,  the  Master  made  his  inter- 
locutory report  accordingly,  finding  that  there  was  not  any 
payment  of  the  £10  in  the  year  1838,  after  and  in  pur- 
suance of  the  plaintiff's  letter.    And  thereupon 

Erie,  for  the  defendant,  obtained  a  rule  nisi  for  entering 
a  nonsuit,  on  the  ground  that  the  letters  and  payments 
proved  in  evidence  were  not  sufficient  to  take  the  case  out 
of  the  Statute  of  Limitations;  for  that  it  did  not  sufficiently 
appear  that  there  was  part-payment  of  a  larger  sum  admitted 
to  be  due;  and  he  cited  fVil&ami  v.  Griffiths  {a),  and  fVatert 
T.  Tompkins  {b).    In  Easter  Term, 

KeUj/  {Ogle  with  him)  shewed  causc-^The  only  ques- 
tion now  is,  whether  the  payment  to  the  plaintiff  of  the 
two  sums  of  2/.  %s.  and  109.  6^/.,  in  the  month  of  March, 
1833,  was  sufficient  to  take  this  case  out  of  the  operation 
of  the  Statute  of  limitations :  and  it  is  submitted  that 

(fl)  2  C,  M.,  &  R.,  45.  {h)  Id.  723. 


TUNITT   TSKM,   3  TICT.  827 

it  clesrly  was.  Those  sums  were  paid  under  the  express  di«^  Crcft.  4  pimi^ 
rection  of  the  defendant,  and  with  his  consent  placed  to  his     ^  ^°^  ^ 
acoount  in  the  plaintiff's  books.  There  had  been,  for  some       Waoqk 
years,  to  the  defendant's  knowledge,  an  account  against        gatbw 
him  in  the  plaintiflPs  books;  and  although  the  predsa 
amount  of  it  was  not  then  known  to  him,  that  can  make 
no  difference*    The  first  letter  of  the  d^endant,  although 
it  was  before  the  six  years,  is  important,  as  shewing  his 
authority,  under  which,  within  the  six  years,  the  pay* 
ments  were  made.     If  the  plaintiff  could  then  have  as- 
sessed the  defiBndanfs  charges  for  his  attendance  as  a  wit* 
ness,  that  letter  was  a  direct  authority  to  the  plaintiff  to 
place  tha  sum  so  assessed  and  allowed  to  the  defisndanfs 
account.    Then,  when  the  charges  wert  assessed  and  al- 
lowed,  and  the  defendant  was  informed  thereof,  in  March, 
1833,  he  does  not  revoke  his  former  direction  to  place  the 
amount   to  his  account,  but  acquiesces  in  the  plaintiff's 
having  done  so.   The  transaction  is  the  same  as  if  there  had 
been  direct  payment  of  the  money  by  the  defendant  to  the 
plaintiff,  in  part  discharge  of  his  bill.  The  defendant  might 
have  deducted  these  sums  under  a  plea  of  payment.     It  is 
not  pretended  that  there  was  more  than  one  account  exist* 
ing  between  the  parties,  and  this  was  clear  evidence  of  pay-i^ 
ment  on  acoount  of  the  only  demand  the  plaintiff  could 
have  on  the  defendant. 

£rfe  and  MmUague  Smith,  contra.' — [Parke,  B.-^Is  it 
not  rather  a  question  of  fact  than  of  law,  viz.,  what  ac- 
count the  defendant  believed  to  be  referred  to  in  the  plains- 
tiff's  letter  of  the  13th  March,  1833?  The  transaction  is 
equivalent  to  payment  of  21.  \2s.  6d.  on  same  account;  on 
y>hat  account  is  a  question  of  fact.  In  order  to  take  the 
case  out  of  the  statute,  the  defendant  must  have  believed 
himself  to  be  paying  on  account  of  some  larger  demand, 
which  he  admitted  to  be  due.]  There  was  no  evidence  to 
go  to  the  jury  of  a  part-payment  to  satisfy  the  statute. 
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Etek.  tf  pitm,  viz.,  a  payment  in  part  of  a  greater  amount  thereby  admitted 
to  be  due.  It  appears  that  there  were  two  demands-one 
for  the  business  done,  and  the  other  for  money  lent;  can  it 
be  said  there  was  evidence  to  take  either  out  of  the  statute, 
and  which?  The  cases  shew,  that  in  order  to  have  that 
effect,  it  must  appear,  first,  that  the  payment  was  made  on 
account  of  a  debt;  next,  that  it  was  made  on  account  xAtht 
particular  debt  in  dispute ;  and,  lastly,  that  it  was  made  as 
part-payment  of  a  greater  dAt.  lippits  v.  Heane  (a),  Wi- 
hams  ▼.  Griffiths^  Waters  ▼.  TompkinSy  Routledge  ▼.  Ans- 
say  (6).  The  defendant's  words  are  only  ^'  place  the  sums  to 
my  account/'  It  does  not  at  all  follow  from  these  wrads 
on  which  side  the  balance  was,  still  less  that  it  was  the  ba- 
lance sought  to  be  recovered  in  this  action.  [Parke,  B^ 
referred  to  Milb  v.  Fbwkee  {c).  Lord  Abinger,  C.  B.— If 
it  were  proved  by  extrinsic  evidence  that  a  larger  de- 
mand was  due,  would  not  the  letters  be  evidence  that  it 
was  not  all  paid?]  Perhaps  so;  but  the  burthen  of  proof 
is  on  the  plaintiff  to  prove  afSrmatively  such  a  payment  as 
is  necessary  to  satisfy  the  statute.  If  the  words  used  in 
the  letters  are  equally  consistent  with  the  account  being 
in  favour  of  the  defendant,  that  is  not  sufEident.  The 
plaintiff  is  bound  to  give  evidence  of  words  written  bj, 
or  acts  of,  the  defendant,  from  which  an  acknowledgment 
of  the  debt  is  legitimately  to  be  inferred.  If  this  be  held  a 
sufficient  proof  of  payment  to  prevent  the  operation  of  the 
statute,  the  effect  is,  that  if  there  be  one  debt  twenty 
-years  old,  and  several  others  of  a  different  nature  also 
beyond  the  six  years,  one  recent  small  payment,  not  ap- 
plied to  any  one  of  them  in  particular,  will  have  the  effect 
of  reviving  the  whole. 

Cur.  adv.  vnlt. 

The  judgment  of  the  Court  was  now  delivered  by 

(a)  1  C,  M.,  &  R.,  252.  (h)  8  Ad.  &  Ell.  221 ;  3  N.  &  P.  319. 

(r)  5  Bing.  N.  C.  466;  7  Scott,  444. 
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Lord  Abingeb^  C.  B.     [After  stating  the  fkcts  of  the  l(<«*-  ^  ^^f^at. 


case,  he  continued:] — ^The  question  is^  whether  there  was 
in  this  case  a  sufficient  payment  on  account  to  take  the 
case  out  of  the  operation  of  the  Statute  of  Limitations. 
Since  Lord  Tenterden**  set,  after  the  six  years  have  elapsed^ 
nothing  will  reviye  the  debt^  except  an  acknowledgment  in 
writing,  from  which  a  promise  to  pay  can  be  inferred,  or  a 
part-payment  of  principal  or  interest.  Now  there  have  been 
seyeral  cases  in  which  it  has  been  considered,  after  much 
discussion,  and  adopted  by  all  the  Ck>urts,  that  the  payment 
must  appear,  either  by  the  declarations  or  acts  of  the  party 
making  it,  or  by  the  appropriation  of  the  party  in  whose 
favour  it  is  made,  to  be  made  in  par/-payment  of  the  debt 
in  question :  if  it  stands  ambiguous  whether  it  be  part  pay- 
ment of  an  existing  debt,  or  payment  generally,  without  the 
admission  of  any  greater  debt  as  due  to  the  party; — ^if  it 
may  have  been  made  by  the  party  paying  in  reduction  of 
an  account  due  to  himself,  or  intended  to  satisfy  the  whole 
of  the  demand  against  him,  then  it  is  not  sufficient  to  bar 
the  Statute  of  Limitations.  And  we  think  it  does  not  sa- 
tisfactorily appear,  from  the  letters  given  in  evidence  in  this 
case,  that  the  defendant  admitted  that  there  was  any  ex- 
isting account  against  him,  more  than  the  sum  he  was  pay- 
ing :  all  that  he  admits  is,  that  the  money,  when  received, 
is  to  be  applied  in  dischai^e  of  the  account  which  the 
plaintiff  had  against  him;  but  there  is  no  distinct  admis- 
aion  that  that  was  an  existing  debt  of  which  that  was  a 
payment  in  part.  We  think,  therefore,  that  the  case  falls 
vrithin  the  principles  of  the  decisions  in  this  Court,  and 
also  in  the  Court  of  Common  Pleas,  and  that  the  rule  must 
be  made  absolute  to  enter  a  verdict  for  the  defendant  on 
the  plea  of  the  Statute  of  Limitations. 

Rule  absolute  accordingly. 


1840. 
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BmlL  of  PkoMf 
1940. 


Metcalpe  v.  Fowleb. 

In  an  action  by  AsSUMPSIT.  The  declaration  stated,  that,  by  artides 
of  agreement  made  the  16th  February,  1838,  between  the 
defendant  and  the  plaintiff,  the  defendant,  in  eonaideration 
of  £2115  to  be  paid  to  him  by  the  plaintiff  at  the  time  and 
in  manner  thereinafter  mentioned,  did  thereby  (amongst 
other  things)  agree  with  the  plaintiff  that  he  the  defendant, 
or  his  heirs,  should  or  would^  wi  or  before  the  25M  <2ay  q^ 
March  then  next  ensuing,  together  with  all  proper  and 
i^i  15,  agreed  necessaiy  parties.  Well  and  effectually  convey,  surrender, 
on^or  before  the  ^^^  assurc  uuto  and  to  the  use  of  the  plaintiff  and  his 

25th  day  of 
March  next, 
well  and  effec- 
tually convey 
the  esute  to  the 
plaintiff  &c., 
with  a  good 
title;  and  the 
plaintiff  agreed, 


purchaser 
against  the  ven- 
dor of  an  estate, 
the  declaration 
stated  articles 
of  agreement 
between  the 
defendant  and 
the  plaintiff, 
whereby  the 
defendant,  in 
consideration  of 


heirs,  or  unto  such  other  person  or  persons  as  he  or  th^ 
should  appoint,  with  a  good  title,  and  free  from  all  incum- 
brances  whatsoever,  (except  as  therein  and  hereinafter 
mentioned)  a  certain  estate,  lands,  and  premises  of  the  said 
defendant,  lying  in  Kirton,  in  the  county  of  Lincoln,  in 
that,  on  the  said  the  said  agreement  particularly  specified,  together  with  the 
March,  on  hav-  appurtcnauces  thereto  belonging,  subject  to  the  footway  or 

Ing  such  con- 
veyance, he 
would  pay  the 
defendant  the 
purchase- 
money;  and 
that  in  case 
the  purchase 
should  not  be 
completed  on 
the  said  25th 
day  of  March, 
the  plain  tiff  was 
to  pay  interest 
on  the  pur- 
chase-money 
before  it  was 
completed. 

Breach,  that,  although  the  plaintiffwas  always,  from  the  making  of  the  zf^ttmiaxkiviaUtmimpm 
th9  said  25ih  day  of  March^  ready  and  willing  to  accept  a  conveyance,  and  to  pay  the  purchase- 
money,  whereof  the  defendant  had  notice  &c.,  yet  the  defendant  did  not,  on  the  day  and  year  last 
aforesaid,  or  at  any  other  time  whatsoever,  make  a  good  title  to  the  plaintiff  of  the  estate,  nor  bad 
he  at  any  time  any  such  title,  &c.;  alleging  damage  by  expenses  incurred  in  investigating  the  title, 
and  loss  of  interest  on  the  purchase-money  while  lying  at  a  banker's : — Heldf  that  upon  this  de- 
claration the  plaintiff  could  not  recover  for  any  expenses  or  loss  of  interest  subsequent  to  the 
25th  of  March. 


footways  over  the  same,  as  in  the  said  agreement  in  that 
behalf  mentioned;  and  the  plaintiff  did  thereby,  for  himself, 
his  heirs,  executors,  and  administrators,  agree  with  the 
defendant,  his  heirs  and  assigns,  amongst  other  things,  in 
manner  following,  that  is  to  say,  that  the  plaintiff,  his  heirs, 
executors,  or  administrators,  should  or  would,  on  the  25M 
day  of  March  then  next,  on  having  such  cowoeyance,  surren- 
der, and  assurances  duly  made  and  executed  to  him  as  qfigre- 
s(nd,  well  and  truly  pay  or  cause  to  be  paid  unto  the 
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defendant^  his  heirs^  executors^  or  administrators,  the  said  Badu  tf  putu, 
sum  of  £2115,  in  full  for  the  absolute  purchase  of  the  said        ^®*^' 
estate  and  premises ;  aud  it  was  mutually  agreed  between 
the  said  parties  thereto,  that  the  expenses  of  making  out 
the  title  to  the  said  estate  and  premises,  and  of  a  covenant 
for  the  production  of  the  original  title-deeds,  if  required, 
should  be  paid  by  the  defendant  and  his  heirs ;  and  that 
the  expenses  of  the  conveyance  and  surrender  of  the  estate 
and  premises  to  be  made  in  pursuance  thereof,  should  be 
paid  by  the  plaintiff  and  his  heirs :  and  it  was  further  mu- 
tually agreed  between  the  said  parties  thereto,  that  in  ca»e 
the  purchase  of  the  said  estate  should  not  be  completed  on  the 
said  25/A  day  of  March  then  next,  then  and  in  such  case 
the  plaint^  was  to  pay  interest  on  the  said  purchase* 
money,  at  and  after  the  rate  of  £4  per  cent,  per  annum, 
from  that  time  until  the  said  purchase  should  be  com- 
pleted.    The  declaration  then  (after  setting  forth  other 
stipulations,  which  it  is  not  necessary  to  state,  and  averring 
mutual  promises)  alleged  as  a  breach,  that,  although  the 
plaintiff  was  always,  from  the  time  of  the  making  of  the 
agreement  until  and  upon  the  said  25/A  day  of  March,  ready 
and  willing  to  accept  from  the  defendant,  and  at  the  ex- 
pense of  the  plaintiff,  a  good  and  proper  conveyance,  &c., 
of  the  said  premises,  in  the  maimer  stated  in  the  said  agree- 
ment, and  to  pay  him  the  said  purchase-money  or  sum  of 
£2115,  as  in  the  agreement  also  mentioned,  and  in  all 
things  to  perform  the  said  agreement  on  his  the  plaintiff^s 
part,  whereof  the  defendant  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  had  notice;  and  the  plaintiff  then 
requested  the  defendant  to  deduce  and  make,  or  cause  to 
be  made,  to  the  plaintiff  a  good  and  sufficient  title  to  the 
said  tenements  (except  as  in  the  said  agreement  mentioned), 
enabling  the  defendant  to  convey  and  assure  the  same  to 
the  plaintiff;  yet  the  defendant  did  not  nor  would,  on  the 
day  and  year  last  aforesaid,  or  at  any  other  time  whatsoever, 
deduce  or  make  or  cause  to  be  made  to  the  plaintiff  a  good 
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EtidL  tf  Pkoi,  and  sufficient  title  to  the  said  tenements^  &c. ;  and  the 
>  ^'  ^  defendant  farther  deceived  the  plaintiff  in  this,  to  wit,  that 
Metcalfe  he  had  not,  on  the  day  and  year  last  aforesaid,  or  at  any 
Fowler*  other  time  since  the  making  of  his  said  promise,  any  sndi 
title  as  aforesaid;  by  reason  of  which  said  several  premises 
the  plaintiff  not  only  lost  and  was  deprived  of  all  the  bene- 
fits and  advantages  which  might  and  would  otherwise  have 
arisen  and  accrued  to  him  from  the  said  completion  of  the 
said  purchase,  &c.,  but  was  put  to  great  chaises  and  ex- 
penses, amounting  in  the  whole  to,  be.,  in  and  about  the 
negotiating  and  agreeing  for  the  purchase  of  the  said  tene- 
ments, as  aforesaid,  and  in  and  about  the  investigating  the 
title  to  the  same,  &c.,  &c. ;  and  also  thereby  the  plaintiff 
lost  and  was  deprived  of  the  interest  and  profit  which  he 
might  and  otherwise  would  have  made  and  acquired  fit>m 
using  and  employing  the  said  sum  of  £2115,  provided  and 
kept  by  him  for  the  completion  of  the  said  purchase, 
amounting  to  ftc.,  and  the  plaintiff  hath  been  and  is 
otherwise  injured. — ^There  was  also  a  count  on  an  account 
stated. 

Pleas — 1st,  non-assumpsit ;  2ndly,  as  to  the  first  count 
of  the  declaration,  payment  into  Court  of  dE20,  and  no  da- 
mages ultra. — Replication  thereto,  damages  ultra. 

At  the  trial  before  Lord  Abinger,  C.  B.,  at  the  sittings  at 
Guildhall  after  last  Hilary  Term,  the  plaintiff  claimed  tore- 
cover  a  sum  of  71/.  49. 9d.\  viz.,  for  the  expenses  of  investi- 
gating the  title,  38/.0«.4c(.,  and  for  loss  of  interest  on  money 
paid  in  to  a  banker's  iot  the  purpose  of  completing  the  pur- 
chase of  the  property  in  question,  (which  consisted  of  free- 
hold and  copyhold  lands,  of  borough  English  tenure,  at  Kir- 
ton  in  Lindsey,  in  Lincolnshire),  33/.  49. 5d.  It  appeared, 
however,  that  the  expenses  of  investigating  the  title,  incurred 
up  to  the  25th  March,  1838,  the  day  on  which  the  purchase 
was,  according  to  the  contract,  to  have  been  completed,  did 
not  amount  to  £20,  the  sum  paid  into  Court;  but  much  ne- 
gotiation took  place  between  the  parties  after  that  period, 
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and  it  was  not  until  the  12th  January,  1839,  that  the  plain-  Egeh.  rf  bum, 
tiff  served  the  defendant  with  a  notice  of  his  abandonment     ^_^L^ 

"  v 

of  the  contract,  on  the  ground  of  defects  in  the  title.  It  was  Mitcalfi 
objected  for  the  defendant,  that  upon  the  declaration  as  Fovlix. 
framed,  the  plaintiff  was  not  entitled  to  recover  any  da- 
mages accruing  after  the  25th  March,  the  material  day  spe- 
cified in  the  written  contract  for  the  completion  of  the  title, 
the  ground  of  action  being  its  non-completion  on  that  day, 
and  the  subsequent  expenses  and  loss  of  interest  not  being 
a  consequence  of  that  default.  The  Lord  Chief  Baron  re- 
served the  point,  and  a  verdict  was  found  for  the  plaintiff, 
damages  £41;  leave  being  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit 

In  Easter  Term,  12.  V.  Bichards  obtained  a  rule  nisi  ac- 
cordingly, citing  Fkareau  v.  ThomhUlifl),  and  Sherry  v. 
Oke  {b) :  against  which 

Bayley  (with  whom  was  Kelly)  now  shewed  cause. — 
The  plaintiff  is  entitled  to  recover,  on  this  declaration, 
the  expenses  of  investigating  the  title,  and  also  the  loss 
of  interest  which  accrued  between  the  25th  March  and 
the  day  when  the  contract  was  ultimately  broken  off. 
The  declaration  contains  a  sufficient  averment  of  the 
non-performance  of  the  contract  by  the  defendant,  ntb- 
sequetMy  to  the  25th  March.  It  is  averred,  that  the 
plaintiff  was  ready  and  willing  to  perform  his  contract  on 
the  25th  March;  but  that  the  defendant  did  not,  on  that 
day  or  at  any  other  time  whatsoever^  deduce  a  good 
title  to  the  premises;  and  that  he  had  not,  on  that  day  or 
at  any  other  time  since  the  making  of  his  promise,  any 
such  title.  [Alderson,  B. — ^The  words  '^at  any  other  time 
whatsoever/'  must  be  taken  to  mean  at  any  other  time  &e- 
fore  the  day  appointed  for  the  completion  of  the  purchase.] 

(a)  2  W.  BL 1078.  (b)  3  DowL  P.  C.  Z49. 

VOL.  VI.  K  K  K  M.  W. 
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Enh.  tf  pum.  Time  was  not  of  the  essence  of  the  contract;  and  it  was  a 
question  for  the  jury  to  determine,  on  all  the  circumstances 
of  the  case,  whether  the  parties  did  not  treat  it  as  one 
which  was  to  be  completed  subsequently  to  the  day  ori^- 
ally  limited,  and  whether  all  the  subsequent  n^otiatiom 
did  not  take  place  with  the  assent  of  the  defendant. — He 
cited  Morton  ▼.  Lamb  {a), 

R.  V.  Richards  and  Gurdon,  in  support  of  the  rule,  were 
not  called  upon :  and 

Feb  Curiam. — ^The  objection  made  on  the  part  of  the 
defendant  is,  that  the  plaintiff,  not  haying  averred  in  his 
declaration  that  he  was  ready  and  willing  to  complete  the 
purchase  after  the  25th  March,  cannot  recover  in  respect 
of  the  expenses  of  investigating  the  title,  or  the  loss  of  in* 
terest  which  accrued  subsequently  to  that  day;  and  we 
think  the  objection  must  prevaiL  Time  is  clearly  of  the  es- 
sence of  such  a  contract ;  and  if  the  plaintiff  sought  da- 
mages for  loss  incurred  subsequently  to  the  period  limited 
by  the  contract  for  the  completion  of  the  purchase,  he 
ought  to  have  firamed  his  declaration  accordingly.  He  was 
under  no  necessity  of  keeping  his  money  at  the  banker's 
after  the  25th  March.  The  rule  must  be  absolute  to  enter 
a  nonsuit. 

Rule  absolute. 

(«)  1  T.  R.  125. 
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1840. 
Pools  v.  Hill. 

Covenant.— The  declaration  stated,  that,  by  articles  A  dedanUon 
of  agreement,  dated  the  11th  October,  1839,  made  be-  SJ^lndtor^^' 
tween  the  defendant  of  the  one  part,  and  the  plaintiff  of  SiT^^Jurr 
the  other  part,  [profert],  after  reciting  that  the  defendant,  chaser  of  landx, 

for  non  p«y- 

on  the  19th  day  of  April,  1838,  entered  into  four  several  ment  of  the 
contracts  or  agreements  with  Mr,  T.  W.  Jones,  as  agent  Sey^ccor^ng 
for  and  on  behalf  of  the  plaintiff  and  other  owners  of  the  *®  ^5*  ~"'™^*» 

■^  need  not  aver 

hereditaments  thereinafter  described,  for  the  purchase  of  that  the  plain- 
a  messuage  or  dweUing-house,  outbuildings,  gardens,  or-  tendered  a  con- 
chard,  and  premises,  with  nine  several  fields,  doses,  pieces  ^tfendan?-  It  u 
or  parcels  of  land  or  ground  thereunto  belonging,  in  the  j«fflc>ent  to  ai- 

leffe  that  the 

said  indenture  more  particularly  described,  lying  and  be-  plaintiff  hat 
ing  in  Hough,  in  the  parish  of  Wybunbury  in  the  county  relrfy'anrf  wiu 
of  Chester,  and  which  were  then  in  the  several  holdings  ^^^  *°  execute 

'  '^     a  conveyance : 

or  occupations  of  the  plaintiff,  T,  Hassall,  Gteorge  Glover,  inasmuch  at,  in 
and  Anne  Steele, their  respective  assigns  or  under  tenants,  an  expreas  tti- 
for  the  several  prices  or  sums  of  £800,  £510,  £260,  and  Soit?a°,^,1t  b* 
£850,  making  together  the  sum  of  £1920,  exclusive  of  the  duty  of  the 

'  °        °  '  purchaser  to 

the  timber  trees,  and  saplings  of  the  value  of  2«.  6d,  and  prepare  the 

upwards,  growing  on  the  said  lands;  and  that  all  the  ob-  and  te^nde/itto 

jections  to  the  title  of  the  said  purchased  messuage,  lands,  execution'  ^°' 
and  premises,  (except  the  want  of  a  conveyance  from  Miss      By  articles  of 

.       '^  '  \  r  «,       .  agreement,  re- 

Anne  Maria  Hopkins,  of  the  legal  estate  affectmg  one  citing  that  the 

moiety  of  the  said  messauge,  land,  and  premises,  which  contracted  with 

was  outstanding  in  her  as  the  infant  heiress  at  law  of  the  J'/ t"e'^*aimiff 

party  in  whom  such  legal  estate  was  last  vested),  having  »»*  the  other 

V  ,  _  -I,.        11-I/.-I  iji       owners  of  the 

been  cleared  up  and  obviated,  the  defendant  was  then  de-  property,forthe 
sirous,  and  had  proposed  and  agreed  to  complete  his  said  fa^^ds  therein^* 
purchase  and  contracts,  and  to  accept  a  conveyance  of  the  JJjfendan^'  **** 
said  purchased  premises  from  the  plaintiff  and  the  other  tenanted  with 

theplainUff.and 
the  several  other 
parties  beneficially  interested,  to  perform  such  contract  by  paying  the  purchase- money  on 
a  certain  day,  &c. : — HeU,  that  this  covenant  was  several,  and  that  the  plaintiff  might  sue  alone 
for  the  non-payment  of  hit  share  of  the  purchase-money,  without  Joining  the  other  parties 
beneficially  interested. 

K  K  K  2 
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Bxeh.  qf  PUoi,  parties  beneficially  interested  therein,  without  requiring 
^^^*  ^  the  said  A.  M.  Hopkins  to  join  in  such  conveyance,  or  to 
execute  any  separate  conveyance  of  the  legal  estate  so  out- 
standing in  her  as  such  infant  heiress  at  law  as  aforesaid, 
provided  he  was  allowed  till  the  1st  day  of  January  then 
next  for  that  purpose,  which  arrangement  the  plaintiff 
had  acceded  to,  as  she  did  admit  and  acknowledge  by  be- 
ing made  a  party  to  and  executing  the  said  articles  of 
agreement :  it  was  by  the  said  articles  of  agreement  wit- 
nessed, that,  in  consideration  of  the  premises  aforesaid,  as 
also  for  putting  an  end  to  all  further  disputes  touching  the 
title  to  the  said  messuage,  lands,  and  premises,  or  the  ful- 
filment and  performance  of  the  contracts  or  agreements  so 
entered  into  by  the  defendant,  for  the  purchase  of  the  said 
premises  as  thereinbefore  was  mentioned,  he  the  defendant 
did  thereby,  for  himself,  his  heirs,  executors,  and  admin- 
istrators, covenant,  promise,  and  agree  to  and  with  the 
plaintiff^,  her  heirs,  executors,  and  administrators,  and  also 
to  and  with  the  several  other  parties  beneficially  interested 
in  the  said  messuage,  lands,  and  premises,  their  respective 
heirs,  &c.  in  manner  following ;  that  is  to  say,  that  he  the 
defendant,  his  executors  and  administrators,  should  and 
would,  on  or  before  the  said  1st  day  of  January,  1840, 
fulfil  and  perform  the  said  several  purchase-contracts  or 
agreements  so  by  him  entered  into  as  aforesaid,  by  paying 
the  purchase-monies  thereby  agreed  by  him  to  be  paid  for 
the  said  messuage,  lands,  and  premises  to  the  plaintiff  and 
the  several  other  parties  beneficially  interested  therein  as 
aforesaid,  and  by  accepting  a  conveyance  of  the  said  pur- 
chased premises  from  such  parties,  withoat  requiring  the 
said  A.  M.  Hopkins  to  join  therein,  or  to  execute  any  se- 
parate conveyance  of  the  legal  estate  so  outstanding  in  her 
as  such  infant  heiress  at  law  as  aforesaid,  anything  contain- 
ed in  the  said  purchase-contracts  or  agreements  to  the  con- 
trary thereof  in  anywise  notwithstanding;  as  by  the  said 
agreements  will  more  fully  appear.   And  the  plaintiff  saith. 
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that  the  purchase-monies  by  the  said  several  purchase^  Exeh.  ^  Pietu, 
contracts  or  agreements  agreed  by  the  defendant  to  be  ^  ^^^'  . 
paid  for  the  said  messuage^  lands^  and  premises  to  the  Poolb 
plaintiff  and  the  said^  other  parties  beneficially  interested  hill. 
therein  as  aforesaid,  were  and  are  the  said  several  snms  of 
£800,  £510,  £260,  and  £860,  making  together  the  said 
snm  of  £1920,  &c.,  &c. ;  and  although  the  plaintiff  hath 
performed  and  fulfilled  all  things  in  the  said  articles  of 
agreement  contained  on  her  part  to  be  performed  and  ful- 
filled, and  although  she  and  the  several  other  parties 
beneficially  interested  in  the  said  messuage,  lands,  and 
premises,  have  always,  from  the  time  of  the  making  of  the 
said  articles  of  agreement,  been  ready  and  wiUing  to  execute 
and  make  the  drfendant  a  conveyance  of  the  said  purchased 
premises,  so  to  be  executed  and  made  as  aforesaid,  and 
although  the  said  1st  day  of  January,  1840,  the  time  for 
the  payment  of  the  said  purchase-monies,  had  elapsed 
before  the  commencement  of  this  suit,  nevertheless  the 
plaintiff  in  fact  saith,  that  the  defendant  hath  not  yet 
hitherto  paid  the  said  purchase-monies  so  by  the  defend- 
ant agreed  to  be  paid  as  aforesaid,  or  any  part  thereof,  to 
the  plaintiff  and  the  other  parties  beneficially  interested 
in  the  said  messuages,  lands,  and  premises,  or  any  or  either 
of  them,  and  the  said  purchase-monies  remain  wholly  due 
and  unpaid. 

General  demurrer,  and  joinder. — The  points  stated  in  the 
margin  of  the  demurrer  were  as  follow : — ^The  defendant 
intends  to  argue  that  the  action  should  have  been  brought 
by  the  plaintiff  and  other  persons  interested,  the  covenant 
being  joint  and  not  several;  and  that  the  declaration  is 
bad  in  not  averring  that  the  plaintiff,  and  the  other  per- 
sons mentioned,  conveyed  or  executed  any  conveyance,  or 
tendered  any  conveyance  to  the  defendant,  such  convey- 
ance being  a  condition  precedent,  or  a  concurrent  act  to 
be  done  by  the  plaintiff  and  the  said  other  persons;  and 
that  the  said  supposed  covenant  is  void  in  law,  the  other 
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Bteh,  Iff  PUa$,  persons  not  being  named,  nor  bound  by  any  covenant  to 
convey. 

WhUehurst,  in  support  of  the  demurrer. — ^First,  tbe  de- 
claration is  bad,  for  not  stating  a  oonveyanoe,  or  an  offer  to 
execute  one.  There  is  nothing  in  the  declaration  to  shew 
that  the  purchaser  was  bound  to  prepare  the  oouTeyanoe ; 
but  even  assoming  that  the  defendant  was  the  party  to  do 
so,  the  plaintiff  ahoxQd  have  averred  that  she  was  ready  and 
willing,  and  qffered  to  execute  it.  It  never  could  be  tiie 
intent  of  the  agreement,  that  the  defendant  should  pay 
before  having  a  conveyance.  Where  mutual  covenants  go 
to  the  whole  consideration,  they  are  mutual  conditions, 
and  the  plaintiff  cannot  recover  in  respect  of  any  breach, 
unless  he  proves  performance  onlus  part.  C!om.  Dig.  ^'Ck>* 
venant,^'  (A.  2),  (D.  1) :  Pordage  v.  Cole  (a) .  It  is  dear  there 
is  an  implied  covenant  by  the  vendor  to  convey.  If  it  be 
held  to  be  sufficient  to  state  merely  that  the  vendor  is 
ready  and  willing  to  convey,  the  purchaser  may  be  saddled 
with  an  action,  although  he  may  be  ever  so  desirous  to 
complete  the  purchase.  The  declaration  must  state  all 
that  is  necessary  to  the  due  performance  of  the  covenant; 
and  the  plaintiff  was  bound  at  least  to  have  shewn  that 
she  made  an  offer  or  tender  of  a  conveyance.  The  allega- 
tion of  readiness  and  willingness  does  not  imply  any  step 
taken  on  her  part.  In  Com.  Dig.  '^Covenant,''  (A.  2),  it  is 
said — "  Where  something  is  covenanted  or  agreed  to  be 
performed  by  each  of  two  parties  at  the  same  time,  he 
who  was  ready  and  offered  to  perform  his  part,  but  was  dis- 
charged by  the  other,  may  maintain  an  action  against  the 
other  for  not  performing  his  part.''  In  Peeters  v.  Opie  {b), 
which  was  an  action  upon  a  covenant  that  the  plaintiff 
should  do  certain  work  for  the  defendant,  for  which  the 
defendant  was  to  pay  him  £8,  the  declaration  contained  an 

(a)  I  Saund,  320  b.  (6)  2  Saund.  346. 
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averment^  that  the  plaintiff  ''always  from  the  time  of  jBmA.  pf  FUm^ 
making  the  agreement  hitherto^  was  ready,  and  offered  to 
perform  the  said  agreement  in  all  things  on  his  part  to  be 
performed/'  In  Goodiaon  ▼.  Nunn  {a),  which  was  debt 
on  an  agreement  by  the  plaintiff  to  sell  the  defendant  an 
estate  for  a  certain  price  before  a  day  named,  in  consider- 
ation whereof  the  defendant  agreed  to  pay  that  sxmi  on 
that  day,  and  in  failnre  thereof  to  pay  £21 ;  it  was  held 
that  these  were  dependent  covenants,  and  that  the  plain- 
tiff conld  not  recover  the  £21  without  proving  that  he  had 
executed  or  tendered  a  conveyance*  Glazebrook  v.  Wood» 
row  (6),  and  Janes  v.  Barkley  (<:),  are  authorities  to  the 
same  effect. — The  Court  then  called  on 

Crompton  to  support  the  declaration. — It  was  not  neces- 
sary to  aver  a  tender  of  the  conveyance.  No  doubt,  where 
the  party  suing  is,  by  the  agreement,  to  do  some  amcw" 
rent  act,  the  performance  of  it  must  be  averred  in  the  de- 
claration ;  but  that  rule  cannot  be  applicable  to  a  case  like 
the  present  where  the  initiative  is  to  be  done  by  the  other 
party.  The  purchaser  is  always  the  party  to  prepare  the 
conveyance,  unless  it  be  otherwise  expressed  in  the  con- 
tract, Baxter  v.  LewU  (d) ;  he,  therefore,  and  not  the  ven- 
dor, is  the  party  who  is  bound  to  tender  the  conveyance 
for  execution.  Sugd.  Vendors  and  Purchasers,  (6th  edit.) 
222.  The  averment,  therefore,  that  the  plaintiff  was  ready 
and  trilling  to  execute  the  conveyance,  is  quite  sufficient.  In 
Price  V.  Williams  (e),  where,  in  an  agreement  for  a  lease, 
it  was  stipulated  that  the  lease  should  be  drawn,  prepared, 
and  executed  by  and  between  the  parties,  if  required  by 
either  of  them,  at  the  sole  expense  of  the  lessor,  it  was  held 
that  it  was  not  necessary  for  the  lessee  to  tender  a  lease 


(a)  4  T.  R.  761.  (rf)  Forrest,  61, 

(h)  8  Id.  366.  (e)lM.&W.  6. 

(c)  2  Dougl.  684. 
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MmA.  9f  PUaSf  for  execution  bj  the  lessor.    It  is  sufficient  that  the  pbiit^ 
^   ^      ^    tiff  is  ready  and  willing  to  execute  the  conyeTance,  when 
Poole        the  defendant^  whose  duty  it  i»  to  jMrepare  it,  puts  him  in 
Hiix.        a  situation  to  do  so. 


fFAiiehurst,  in  reply. — lUs  is  a  covenant  very  pecohar 
in  its  terms.  The  defendant  does  not  know  wha  the  con* 
veying  parties  are  to  be;  the  contract  appears  to  have  been 
entered  into  by  Jones ^  as  the  agent  for  all  the  parties  bene- 
ficially interested,  whoever  they  might  be.  But  even  if  it 
were  the  defendant's  duty  to  prepare  the  conveyance,  non 
constat  that  it  was  not  prepared;  the  objection  is,  that  the 
plaintiff  should  have  shewn  that  she  had  offered  to  execute 
it.  Here  the  concurrent  acts  are,  payment  by  the  purchaser, 
and  the  execution  of  a  CMiveyance  by  the  vendor.  Whether 
the  defendant  could  have  brought  an  action  for  the  non- 
eompletion  of  the  contract,  without  averring  a  tender  of 
the  conveyance^  is  a  different  question.  The  cases  of 
Goodis^an  v.  Ntmn  and  Glazebrook  v.  Woodrow  cleariy  de- 
cide, that  a  conveyanee  must  be  either  made  or  tendered 
by  the  vendor,  before  he  can  sue  for  the  purchase-money. 
He  cited  also  PMlUps  v.  fielding  (a),  and  Ferry  v.  Wil- 
Hams  (b).  There  is  another  objection — ^that  the  other  per- 
sons beneficially  interested  are  in  law  parties  to  the  cove- 
nant, and  ought  to  have  been  joined  as  plaintiffs.  Although 
they  have  not  sealed  the  deed,  they  have  made  themselves 
parties  to  it  by  adopting  the  benefit  of  it.  A  covenant  may 
be  ma^e  with  persons  who  are  not  parties  to  the  deed. 
This  covenant  is  joint,  and  therefore  aB  should  have  joineb 
in  the  action :  SUnpsby's  case  {e). 

Lord  Abinoeb,  C.  B. — ^The  interest  of  these  parties  k 
clearly  several,  and  there  is  no  ground  for  supporting  the 

(a)  2  H.  Bl.  123.  (b)  8  Taunt.  62.  (e)  5  Rep.  19. 
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demurrer  as  to  their  nonjoinder.    On  the  other  point  we  Exeh.  ^  PUu, 

will  take  time  to  consider.  ^   1840.  ^ 

Cur.  adv.  vult.  poolb 


A  few  days  afterwards^  the  judgment  of  the  Court  was 
delivered  by 

Lord  Abinoer,  C.  B.  [Having  stated  the  declaraticm,  hiv 
Lordship  continued :] — We  were  at  first  disposed  to  think 
tliat  the  averment  that  the  plaintiff  was  ready  and  willing 
to  convey  was  insufficient;  but  after  hearing  the  point  dis- 
cussed by  Mr.  Crampion,  we  are  satisfied  that  it  was  not  ne-* 
cessary  to  aver  mcnre  than  this.  On  a  contract  for  the  sale  of 
lands,  unless  it  be  expressly  stipulated  otherwise^  the  con- 
veyance is  to  be  at  the  expense  of  and  to  be  prepared  by 
the  purchaser.  Here  it  was  fi)r  the  purchaser  to  make  out 
the  conveyance  in  the  usual  course ;  that  being  done,  his 
agreement  is  on  a  given  day  to  pay  the  purchase-money, 
and  the  plaintiff^s  to  execute  the  conveyance  and  complete 
the  title.  The  defendant  could  not  have  maintained  an 
action  for  the  non-completi(m  of  the  purchase,  without 
averring  that  he  had  tendered  a  conveyance.  He  was  to 
perform  the  initiative,  before  the  plaintiff  could  be  called 
upon  to  offer  a  conveyance,  and  the  plaintiff  was  not 
bound  to  execute  a  conveyance  until  the  defendant  had 
prepared  and  tendered  it  for  execution.  The  declaration 
is  therefore  good,  and  the  judgment  will  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 

END  07  TRINITY  TERM. 


V. 

Hill. 


[The  cases  determined  at  the  Sittings  after  Trinity  Term 
will  be  found  in  the  next  volume.] 
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PRINCIPAL     MATTERS^ 


AMENDMENT. 
See  Process,  1. 

At  Nisi  Prius. 

An  amendment  of  the  Nisi  Prius  re- 
cord, under  the  3  &  4  Will.  4,  c.  42,  s. 
23,  must  be  made  during  the  trial  and 
before  yerdict,  and  the  judge  cannot 
giye  the  party  power  to  amend  on  a  fu- 
ture day. 

Where  the  original  declaration  stated 
that  the  plaintiff  6ecaf»e  and  was  tenant 
to  the  defendant,  of  a  messuage,  on 
terms  contained  in  articles  of  agree- 
ment  between  them,  whereby  the  de- 
fendant agreed  to  grant  the  plaintiff  a 
future  lease  for  21  years,  containing 
certain  covenants:  and  averred  that 
the  plaintiff  covenanted  to  accept  such 
lease,  and  that,  in  consideration  of  the 
premises,  &c.,  the  defendant  promised 
the  plaintiff  diat  he  should  hold  and 
enjoy  the  premises  for  the  term,  with- 
out any  let,  hindrance,  &c.,  from  the 
defendant,  or  any  person  claiming 
through  him;  that  the  plaintiff  re- 
mained and  continued  such  tenant  as 
aforesaid  until  &c.,  and  paid  a  quarter's 
rent;  but  that  the  plaintiff  broke  his 
promise  in  this,  that  one  R.  had  a  law- 
ful title  to  the  premises  under  a  pre- 


vious lease,  granted  by  the  defendant 
and  others,  and  ejected  the  plaintiff, 
&c. :  to  which  declaration  there  were 
pleas  of  non  assumpsit,  and  that  the 
defendant  did  not  become  tenant  modo 
et  {oTrnki-^Held,  that  the  amendment 
of  the  declaration,  by  such  alterations 
and  insertions  as  were  necessary  in 
order  to  treat  the  agreement,  not  as  an 
actual  demise,  but  merely  as  an  agree- 
ment for  a  future  lease,  and  making 
the  breach  to  consist,  not  in  the  plain- 
tiff's not  holding  or  enjoying  without 
eviction,  but  in  the  defendant's  having 
no  title  to  grant  a  leaae,  was  not  within 
the  Stat.  3  &  4  Will.  4,  c.  42,  s.  23, 
inasmuch  as  it  introduced  an  entirely 
new  contract  and  new  breach.  Bra* 
shier  V.  Jackson^  549 

ARBITRATION. 
See  Award. 

ARREST. 

Under  1^2  Viet.  e.  110,  s.  3. 

A  judge  at  chambers,  by  consent  of 
the  parties  in  a  cause,  ordered,  that  on 
payment  of  the  debt  and  costs,  the 
costs  down,  and  the  debt  in  six  months, 
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ATTORNEY. 


AWARD. 


h\\  fvTther  proceedings  in  the  cause 
should  be  stayed.  'The  defendant 
paid  the  costs  down  in  piirsnance  of 
the  order: — Held,  that  the  plaintiff 
could  not,  within  the  six  months,  ob- 
tain an  order  to  arrest  the  defendant, 
under  the  1  &  2  Vict.  c.  110,  8.3. 
Ball  y.  Stanley,  396 

ATTORNEY. 
(1).  Admission. 
A  person  admitted  and  practising  as 
an  attorney  in  the  Court  of  Common 
Fleas  at  Lancaster,  previously  to  the 
rule  of  Easter  Term,  6  Will.  4,  is  not 
entitled  to  be  admitted  in  the  superior 
Courts  at  Westminster,  without  being 
examined  and  giving  the  usual  notices, 
&c.     Ex  parte  Blackhurst,  693 

(2).  Certificate. 

An  attorney  may  recover  his  fees 
for  business  done  between  the  15th 
of  November  and  the  first  day  of 
Hilary  Term,  although,  when  the 
business  was  done,  he  had  not  entered 
his  certificate  pursuant  to  the  stat.  37 
Geo.  3,  c.  90,  s.  27. 

To  an  action  for  work  and  labour 
as  an  attorney,  the  defendant  pleaded, 
that  although,  during  the  time  when 
the  work  was  done,  the  plaintiff  was 
an  attorney  duly  admitted  and  enrolled, 
he  had  not,  during  any  part  of  that 
time,  obtained  or  entered  the  certi' 
ficaie  required  by  law,  authorizing  him 
to  practise  as  an  attorney  during  any 
part  of  the  said  time,  pursuant  to  the 
statute;  and  the  plaintiff  during  all 
that  time  wrongfully  and  wilfully  ne- 
glected to  take  out  and  obtain,  and  was 
without  such  certificate,  and  never  had 
obtained  or  entered  the  same: — Held, 
that  this  plea  was  bad  on  special  de- 
murrer, for  duplicity. 

Semble,  that  it  was  also  bad  on  spe- 
cial demurrer,  for  describing  the  certi- 
ficate, not  in  the  terms  of  the  statute, 
but  by  words  involving  its  legal  oper- 
ation and  effect.  Eyre  v.  SheUey,  269 


(3).  Taxation  of  BUI 

After  action  brought  upon  an  attor* 
ney*s  bill  containing  any  taxable  item, 
the  Court  will  refer  it  to  taxation, 
without  requiring  from  the  defendant 
an  undertaking  to  pay  the  amount 
found  on  taxation  to  be  due,  or  im- 
posing any  other  terms  upon  him. 
WilUams  v.  Griffith,  32 

(4).  Privileged  Conmunicatum  to. 

Where  an  attorney  sued  for  work 
and  labour,  in  issuing  an  execution 
against  C,  and  the  defence  was  that 
he  was  employed  by  B.  and  not  by  the 
defendant: — Held,  that  the  plaintiff^s 
agent,  an  attorney,  might  be  asked 
whether  the  plaintiff  had  not  said,  on 
introducing  B.  to  him,  that  he  the 
plaintiff  had  been  employed  by  B.  to 
issue  execution  against  C:  and  that 
this  was  not  a  privileged  communica- 
tion.    GiUard  v.  BaUs,  547 

AWARD. 
(1).  PublicaOanofs 

Where  an  order  of  reference  re- 
quired that  the  arbitrator  should  make 
and  publish  his  award  in  writing,  ready 
to  be  delivered  to  the  parties,  or  such 
of  them  as  should  require  the  same,  on 
or  before  a  certain  day: — Held,  that 
the  award  was  "  published"  and  *'  ready 
to  be  delivered,"  within  the  meaning 
of  the  order,  when  it  was  executed  by 
the  arbitrator  in  the  presence  of  and 
attested  by  witnesses :  and  that  it  could 
not  be  set  aside,  although  the  plaintiff 
died  on  the  following  day,  and  before 
he  had  notice  that  the  award  was  ready. 
Brooke  v.  Mitchell,  473 

(2).  Arintrator*s  Authority  as  to  Costs. 

All  matters  in  difference  on  the  re- 
cord in  a  cause  were  referred  to  arbi- 
tration, the  costs  of  the  action,  and  of 
the  reference  and  the  award,  to  be  in 
the  discretion  of  the  arbitrator.  The 
arbitrator    awarded    that    the    action 
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should  cease,  and  no  further  proceed- 
ings be  taken  therein;  that  the  defend- 
ant should  pay  to  the  plaintiff  £50 
towards  the  costs  of  the  cause  and  re- 
ference; that  the  plaintiff  should  pay 
bis  own  and  the  defendant's  costs  of 
the  cause  and  reference,  the  said  costs 
to  be  taxed  as  between  attorney  and 
client;  and  that  the  plaintiff  should  pay 
the  arbitrator  £25  for  his  fees  &c. : — 
Held,  that  this  award  was  not  uncer- 
tain or  inconsistent ;  but  that  the  arbi- 
trator had  exceeded  his  authority  in 
awarding  costs  as  between  attorney  and 
client;  and  that  the  order  as  to  costs 
was  so  connected  with  the  rest  of  the 
award,  that  it  could  not  be  rejected  as 
surplusage.     Seccombe  v.  Bahb,    129 

(3).  Distributing  Issues. 

A  declaration  in  assumpsit  contained 
a  count  in  the  sum  of  £200,  for  horse 
keep,  and  work  and  labour;  and  ano- 
ther count  in  the  like  sum  upon  an  ac- 
count stated.  The  defendant  pleaded, 
as  to  aU  except  £150,  non  assumpsit, 
and  as  to  that  sum  payment.  The 
cause  was  referred  to  arbitration,  and 
the  arbitrator  awarded,  as  to  the  first 
issue,  that  the  verdict  should  be  en- 
tered for  the  plaintiff;  and  as  to  the 
second  issue,  so  far  as  it  related  to 
£150,  he  directed  a  verdict  to  be  en- 
tered for  the  defendant,  and  as  to  the 
residue  of  that  issue,  for  the  plain- 
tiff; and  he  assessed  the  damages  at 
14/.  4s.  9d.,  that  being  the  balance 
which  he  adjudged  to  be  due  to  the 
plaintiff: — Held,  that  the  arbitrator 
was  not  bound  to  find  the  first  issue 
distributively,  so  as  to  find  for  the 
plaintiff  as  far  as  related  to  14/.  4^.  9d.y 
and  for  the  defendant  as  to  the  residue. 
Bird  V.  Penrice,  754 

BANKERS. 

Liability  of, 
A.  having  received  a  sum  of  money 
bequeathed  by  will  to  his  wife,  gave  it 


to  her  to  take  care  of.  The  wife,  with- 
out his  knowledge,  deposited  it  in  a 
bank,  in  the  name  of  her  son  by  a  for- 
mer marriage,  who  was  then  an  infant, 
and  took  from  the  bankers  an  account- 
able receipt  in  her  son's  name,  bearing 
interest : — Heldy  that  the  bankers  were 
liable  to  A.  for  the  amount  in  an  action 
for  money  had  and  received.  CaUand 
V.  Loydf  26 

BANKRUPTCY. 

See  Witness,  I.  1. 

(I).  Determination  of  Covenants  by. 

The  defendant,  by  indenture,  de- 
mised to  £.  &  W.  a  fulling  mill,  for 
fourteen  years.  The  lease,  after  re- 
citing that  the  machinery  had  been 
valued  at  a  certain  sum,  contained 
covenants,  that  at  the  end  or  other 
sooner  determination  of  the  term,  the 
machinery  should  be  agaiu  valued  by 
two  indifferent  persons  chosen  by  the 
lessees  and  the  lessor,  and  that  if  such 
second  valuation  should  amount  to  less 
than  the  first,  the  difference  should  be 
paid  by  the  lessees  to  the  lessor;  but 
if  it  should  be  greater,  the  surplus 
should  be  paid  by  the  lessor  to  the  les- 
sees. During  the  existence  of  the 
lease,  the  lessees  became  bankrupt, 
and  their  assignees  declined  to  tske 
the  lease:  but  they  required  the  de- 
fendant to  appoint  a  person  to  value 
the  machinery,  and  on  his  refusal  to  do 
so,  appointed  one  themselves,  who  va- 
lued the  machinery  then  in  the  mill 
(most  of  which  had  been  brought  in  by 
the  bankrupts)  at  a  sum  exceeding  the 
original  valuation.  The  assignees  then 
delivered  possession  of  the  premises  to 
the  defendant,  and  demanded  of  him 
the  difference  between  the  two  valua- 
tions, which  he  refused  to  pay : — Held, 
that  the  assignees  (having  demanded 
the  machinery)  were  entitled  to  recover 
it  in  trover,  and  that  their  remedy  was 
not  by  an  action  on  the  covenants, 
which  had  been  determined  by  the 
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bankroptcy,  and  by  their  refasal  to  take 
to  the  lease.  Fairbum  v.  Etuhooody 

679 

(2).  Retrospective  Operation  of,  2 
^  3  Fict.  c.  29. 

1.  An  act  of  bankroptcy  having 
been  committed  on  the  6th  of  Jaly,  1 839, 
a  bon4  fide  execution  was  issued  on 
the  8th,  under  which  the  goods  of  the 
bankrupt  were  levied.  On  the  19th 
of  July  the  2  &  3  Vict.  c.  29,  was 
passed,  and  on  the  24th  a  fiat  in  bank- 
ruptcy issued,  under  which  the  plain- 
tiffs were  chosen  assignees: — Held, 
that  the  execution  was  protected  by 
the  statute.    Edmonds  v.  Lawley,  285 

2.  The  sut.  2  &  3  Vict,  c.  29,  has 
a  retrospective  operation,  so  as  to  pro- 
tect the  sheriff  from  liability  in  respect 
of  a  bon4  fide  execution  levied  on  the 
goods  of  a  bankrupt,  without  notice  of 
the  act  of  bankruptcy,  where  the  sei- 
zure and  sale  took  place,  and  the  fiat 
issued,  before  the  passing  of  the  act, 
but  the  assignees  were  not  appointed 
until  afterwards.  Nelsirop  v.  Scaris- 
brick,  684 


BILLS  AND  NOTES. 

See  Pleadiho,  II.  10,  V.  2;  Wit- 
ness, I.  2. 

(1).  Notice  of  Dishonour, 
The  following  letter  was  held  to  be 
a  good  notice  of  dishonour  of  a  bill  of 
exchange: — **6,  Bernard  Street,  Rus- 
sell Square. — Mr.  G. — ^The  bill  of  ex- 
change for  £250,  drawn  by  S.  R.  on  and 
accepted  by  C.  S.,  and  bearing  your 
indorsement,  has  been  presented  for 
payment  to  the  acceptor  thereof,  and 
returned  dishonoured,  and  now  lies 
over-due  and  unpaid  with  me  as  above, 
of  which  I  hereby  give  you  notice." 
Lewis  V.  Gompertz,  399 

(2).  Pleadings  in  Actions  on. 

In  an  action  by  the  indorsee  against 
the  maker  of  a  promissory  note,  the 
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first  count  alleged  that  the  defendant 
made  the  note,  payable  on  a  certain 
day,  that  he  delivered  the  note  to  the 
payee,  and  promised  to  pay  the  same 
according  to  the  tenor  and  effect  there- 
of; that  de£ralt  was  made  in  payment 
of  the  note  when  it  became  doe,  where- 
by the  defendant  became  liable  to  pay 
the  amount.     The  second  count  was 
upon  an  account  stated,   and  alleged 
that  on  &c.  (a  day  long  subsequent  to 
the  note  becoming  due)  the  defend- 
ant became  and  was  indebted  to  the 
plaintiff  in  &c.,  on  an  account  then 
stated  between  them ;  and  the  defend- 
ant afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  in  consideration  of  the 
premises,  promised  the  plaintiff  to  pay 
him  the  said  several  sums  of  money  on 
request: — Held,  that  this  was  an  action 
on  a  promissory  note,  within  the  mean- 
ing of  the  new  rules,  and  that  the  plea 
of   non   assumpsit   was  inadmissible. 
Donaldson  v.  Thompson,  316 

BOND. 


How  far  recoverable  on  by  Trustee. 
An  officer  of  the  Palace  Court  en- 
tered into  a  bond,  with  sureties,  to  the 
knight  marshal  of  that  Court,  condi- 
tioned for  the  due  performance  of  the 
duties  of  his  office ;  and  (inter  alia) 
that  he  should  take  sufficient  bail 
from  all  defendants  arrested,  and  should 
obey  the  lawful  orders  of  the  Court. 
Having  taken  insufficient  bail  from  a 
defendant  arrested  in  an  action  in  that 
Court,  an  order  was  made  requiring 
him  to  pay  the  amount  of  debt  and 
costs  in  the  action,  which  he  dis- 
obeyed:— /TeW,  that  the  knight-mar- 
shal  was  entitled,  as  a  trustee  for  the 
plaintiff  in  the  action,  to  recover,  in  an 
action  on  the  bond,  the  full  amount  of 
the  debt  and  costs.     Lamb  v.  Vice, 

467 
BURIAL  FEES. 

Refore  the  passing  of  the  staL  51 
Geo.  3,  c.  151,  the  incumbent  or  mt- 
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nister  of  the  pariah  of  St.  Marylehone, 
(which  was  a  lay  rectory),  by  himself 
or  his   curates,  performed  the  duty  on 
all  burials  in  the  parish,  and  received 
the  sarplice  fees  thereon,  as  part  of  the 
profits  of  the  living.     By  that  act,  the 
vestry  of  the  parish  were  empowered 
to  provide  an  additional  cemetery  for 
the  parish,  and  erect  a  chapel  thereon; 
and   by  sect.  41,  the  lay  rector  was 
empowered  to  appoint  a  bwrying  mi- 
niaier^  to  officiate  in  burying  the  dead 
in  the  said  cemetery ;  a  reader  to  per* 
form  divine  service,  and  preach  in  the 
chapel,  and  (if  it  should  seem  right 
to  the  vestry)  another  minister  to  be 
preacher  in  the  chapel;  such  reader 
and  preacher  to  receive  for  their  sala- 
ries such  sums  as  the  vestry  should 
appoint.     By  sect.  89,  nothing  therein 
contained  was  to  lessen  or  alter  the 
title  of  the  lay  rector,  or  the  person  for 
the  time  being  entitled  to  the  rectory 
and   advowson,    to    the    ecclesiastical 
dues,  oblations,  and  obventions  belong- 
ing thereto.     By  a  subsequent  act,  1 
&  2   Geo.  4,  c.  21,  (for  effectuating 
the  building  of  four  district  churches 
within  the  parish),  it  was  enacted  that 
the  parish  should  remain  and  be  one 
entire  and  undivided  parish  for  all  ec« 
clesiastical  and   civil  purposes  :   and 
the    plaintiff   was    subsequently    ap- 
pointed rector  of  the  parish.    By  the 
6  Geo.  4,  c.  124,  (whereby  the  four 
districts  were  made   district  rectories 
for  certain  purposes),  the  district  rec- 
tors were  empowered  (sect.  6)  to  so- 
lemnize marriages  and  baptisms,  and 
take  away  all  fees  for  the  same;  but 
(by  sect.  9)  nothing  therein  contained 
was  to  alter  or  affect  the  law  respecting 
burials  or  burial  fees  with  the  parish. 

In  1824,  W.  was  presented  by  the 
Crown  (in  whose  hands  the  lay  rec- 
tory then  was)  to  the  chapel  built  un- 
der the  provisions  of  the  51  Geo.  3,  c. 
151,  and  thenceforth  performed  all  the 
burials  diere,  and  received  the  burial 
fees,  which  he  paid  over  to  the  plain- 


tiff, the  rector,  until  the  year  1839; 
when  the  defendant,  by  direction  of  the 
vestry,  received  and  retained  them:—- 
Held^  that  the  plaintiff  was  entitled  to 
recover  the  amount  of  such  fees,  in 
an  action  for  money  had  and  received. 
Spry  V.  Emperor^  639 

CAPIAS. 
See  Feociss,  (2). 

CHARTER-PARTY. 
See  Shipping,  1. 

COGNOVIT. 

Given  by  Defendant  in  Execution. 

A  cognovit  given  by  a  defendant 
who  is  in  custody  in  execution  on  a 
judgment,  for  the  debt  and  costs  in 
that  action,  in  consideration  of  his 
discharge,  is  valid,  if  a  writ  have  been 
sued  out  to  support  it :  and  it  lies  npon 
the  party  impeaching  its  validity  to 
shew  that  no  writ  has  been  sued  out. 
Shanley  v.  Cohoell,  543 

COMMISSIONERS  OF  SEWERS. 

A  parish,  consisting  of  two  districts, 
had  immemorially  been  assessed  to 
the  repairs  of  a  sea  bank  (which  was 
necessary  for  the  protection  of  lands 
from  the  sea  in  both  districts),  by  one 
assessment,  collected  by  one  dyke- 
reeve.  The  commissioners  of  sewers, 
without  any  presentment  of  a  jury, 
appointed  two  dyke-reeves,  one  for 
each  district,  and  made  a  rate  on  one 
district  exclusively  for  the  repairs  of 
the  sea  bank: — Held,  that  the  rate  was 
void  for  want  of  a  presentment,  and 
that  the  commissioners  were  without 
jurisdiction,  and  were  liable  in  trespass 
for  the  taking  of  the  plaintiff's  cattle 
under  a  distress  warrant  issued  by 
them  for  arrears  of  such  rate.  Wiw* 
gate  v.  Waste,  739 
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COMMITMENT. 
See  Mastejl  afd  Servant*  2. 

CORPORATION, 

A  municipal  corporation  cannot  en- 
ter into  a  contract  to  pay  a  sum  of 
money  oat  of  the  corporate  funds  for 
the  making  of  improvements  within 
the  horough,  except  under  the  common 
seal.  Mayor  ^c,  of  Ludlow  v.  Charlr- 
ion,  815 

COSTS- 

(1).  Security  for. 

An  application  to  compel  the  plain- 
tiff to  give  security  for  costs,  on  the 
ground  of  his  residing  out  of  the  juris- 
diction of  the  Court,  may  he  made 
after  an  order  has  heen  obtained  for 
time  to  plead  on  the  usual  terms. 

But  the  Court  will  not  g^ant  such 
an  application,  where  the  plaintiff, 
though  a  foreigner  and  usually  resi- 
dent abroad,  is  at  the  time  actually  in 
this  country. 

Semble,  that  the  affidavit  to  ground 
such  an  application  is  sufficient,  if  it 
states  that  the  deponent  belieees  the 
plaintiff  resides  abroad.  Bowling  v. 
Harman,  131 

(2).  Of  making  Judge's  Order  Rule  of 
Court. 

Upon  a  Judge's  order,  discharging  a 
summons  with  costs,  the  costs  were 
taxed  and  demanded,  and  not  being 
paid  or  tendered,  the  order  was  made 
a  rule  of  Court.  The  costs  of  making 
it  a  rule  of  Court  were  also  taxed,  and 
hoth  sums  were  separately  demanded. 
The  party  tendered  the  former  amount, 
but  refused  payment  of  the  latter: — 
Heldy  that  he  was  not  liable  to  an  at- 
tachment, the  costs  of  maidng  the  or- 
der a  ride  of  Court  not  being  costs 
within  the  meaning  of  the  order  and 
rule.  [See  the  resolution  of  the  Judges, 
p.  602].    Regina  v.  Gameson^     603 


(3).  Certificate  under  43  EUz.  c.  6. 

Where,  in  an  action  for  assault  and 
battery,  the  plaintiff  recovered  less  than 
409.  damages,  and  the  Judge,  at  the 
trial,  intimated  his  intention  of  certify- 
ing to  deprive  the  plaintiff  of  cost^ 
under  the  43  Eliz.  c.  6,  but  after  four 
days  the  plaintiff  obtained  the  record 
from  the  associate,  no  certificate  being 
indorsed  on  it,  and  signed  judgment 
and  the  Master,  on  production  of  the 
record,  taxed  the  plaintiff  his  costs: 
the  Court  confirmed  an  order  of  the 
Judge,  for  producing  the  record  before 
him,  in  order  to  indorse  the  certificate 
upon  it,  and  for  setting  aside  the  judg- 
ment and  taxation.   Davis  v.  Cole^  624 

(4).  Notice  of  Taxation, 

A  notice  to  attend  taxation  at  West- 
minster, during  term,  is  sufficient. 
Blake  V.  Warreuy  151 

(5).  In  the  Cause,  what  are. 

In  a  cause  in  which  the  venue  was 
laid  in  Middlesex,  the  Court,  on  the 
30th  of  January,  made  absolute  a  rule 
for  changing  the  venue,  obtained  by 
the  defendant,  "  on  payment  of  the 
costs  of  the  application,  and  of  all 
costs  reasonably  and  bona  fide  incurred 
and  rendered  useless  by  that  rule." 
The  plaintiff's  witnesses  were  at  that 
time  on  their  way  from  Wales  to  Lon- 
don, the  sittings  commencing  on  the 
1st  of  February,  The  defenduit  drew 
up  the  rule  and  served  it  on  the  plain- 
tiff, and  served  notice  of  taxation  for 
the  1st  of  February.  The  plaintiff 
thereupon  withdrew  the  record, and  sent 
back  her  witnesses  into  the  country. 
On  the  8th  of  February  the  costs  were 
Uxed  under  the  rule  at  209/.  lis.;  on 
the  11th  defendant  gave  notice  that  he 
abandoned  the  rule,  and  the  Court 
held  that  he  had  a  right  to  do  so,  the 
rule  being  only  conditional.  The  cause 
was  tried  at  the  Middlesex  sittings 
after  Trinity  Term,  and  a  verdict 
found  for  the  plaintiff: — Held,  that 
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209/.  1  Is.  were  not,  under  the  circum* 
stances,  costs  in  the  cause.  Fugh  v. 
Kerr  9  17 

COURT  OF  REQUESTS. 

See  Municipal  Corporation  Act. 


COVENANT. 

See  Bankruptcy,  1 ;  Lease,  2. 

When  CovenatUor  entitled  to  Notice, 

The  declaration  stated,  that,  by  in- 
denture, the  defendant  covenanted  that 
lie  would,  at  any  time  or  times  there- 
after, appear  at  an  office  or  offices  for 
the  insurance  of  lives  within  London, 
or  the  bills  of  mortality,  and  answer 
such  questions  as  might  be  asked  re- 
specting his  age,  &c.,  in  order  to  en- 
able the  plaintiff  to  insure  his  life,  and 
would  not  afterwards  do  or  permit  to 
be  done  any  act  whereby  such  insur- 
ance should  be  avoided  or  prejudiced. 
It  then  alleged,  that  the  defendant,  in 
part  performance  of  his  covenant,  did, 
at  the  plaintifTs  request,  appear  at  the 
office  of  the  Rock  Life  Insurance 
Company,  and  did  answer  certain 
questions  asked  of  hun;  and  that 
the  plaintiff  insured  the  defendant's 
life  with  that  Company,  by  a  policy 
containing  a  proviso,  that  if  the  de- 
fendant went  beyond  the  limits  of  Eu- 
rope, the  policy  should  be  null  and 
void  :  —  Breach,  that  the  defendant 
went  beyond  the  limits  of  Europe, 
to  wit,  to  the  province  of  Canada,  in 
North  America: — Held^  ou  special  de- 
murrer, that  the  declaration  was  bad, 
for  not  averring  that  the  defendant 
had  notice  that  the  policy  was  effected. 
Fyse  V.  Wakefield,  442 

COVENANT  FOR  QUIET  EN- 
JOYMENT. 

See  Landlord  and  Tenant,  1. 

DECREE  IN  EQUITY. 

See  Ferry. 
DEED. 

See  Railway  Shares. 
VOL.  yi.  L  L  L 


DEMURRAGE. 

See  Shipping,  1. 

DISTRESS. 
For  Tolls— Found  Breach. 

Case. — ^The  first  count  of  the  de- 
claration alleged,  that  the  plaintiffs 
were  proprietors  of  the  Parrett  Navi- 
gation under  certain  acts  of  Parliament, 
which  empowered  them  to  receive  cer- 
tain tolls,  and  in  case  of  refusal  or  ne- 
glect of  payment,  to  seize  and  distrain 
the  goods  in  respect  of  which  such  tolls 
ought  to  have  been  paid,  and  the  barge 
laden  therewith,  or  any  other  goods 
belonging  to  the  owners  of  such  first- 
mentioned  goods,  or  to  the  person 
from  whom  such  tolls  should  be  due, 
being  on  the  said  navigation  or  any 
part  thereof,  or  any  premises  thereto 
belonging,  and  to  detain  the  same  until 
payment  of  the  tolls.  It  then  alleged 
that  a  certain  sum  was  due  and  in  ar- 
rear  to  the  plaintiffs  as  and  for  tolls 
payable  to  them  under  the  said  acts, 
for  the  transit  and  conveyance  of  cer- 
tain goods  in  a  certain  barge,  then  na- 
vigated and  conducted  by  the  defend- 
ants, I.  T.  and  J.  M.»  upon  the  said 
navigation;  and  averred  a  demand  of 
the  tolls  from  the  person  so  navigating 
the  said  barge,  who  refused  to  pay  the 
same,  a  seizure  of  the  barge  as  a  dis- 
tress^  and  a  rescue  by  the  defendants 
whilst  the  plaintiffs'  bailiff  was  about 
to  detain  and  impound  the  same: — 
Heldf  on  special  demurrer,  that  the 
count  was  bad,  inasmuch  aa  it  did  not 
shew  that  the  articles  distrained  were 
those  in  respect  of  which  the  tolls  were 
due,  or  the  property  of  the  person  from 
whom  they  were  due,  and  consequentiy 
did  not  shew  any  authority  to  ^strain 
them. 

The  second  count  stated,  that  the 
plaintiffs  had  seized  a  certain  barge 
then  navigated  and  conducted  by  the 
said  I.  T.  and  J.  M.,  and  a  certain 
quantity  of  coals  then  being  in  the  laid 
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EVIDENCE. 


FACTORS'  ACT. 


barge,  the  fo&d  hvrge  and  coals  then 
being  on  the  said  naTigatioxi,  as  a  dis- 
tress for  certain  tolls  then  in  arrear 
for  the  conveyance  of  certain  goods 
npon  the  said  navigation,  and  had  de- 
tained and  impounded  the  said  barge 
and  coals,  with  intent  to  appraise  and 
sell  the  same,  aooordiag  to  the  form 
and  effect  of  the  said  atatates,  where- 
upon the  defendants  on  &e,  broke  ike 
said  pound,  and  rescued  the  baige  and 
coals,  whereby  &c. : — Held,  that  this 
count  was  good,  because  the  goods  be- 
ing alleged  to  have  been  trnpout^ed^ 
they  were  then  in  the  custody  of  the 
law,  and  the  defendants  had  no  right 
to  retake  them,  and  in  so  doing  were 
wrong-doers.  The  Proprieiors  of  the 
PorreU  Na^ipaiion  Company  v.  Jacob 
Siower,  564 

DISTRINGAS. 

See  Process,  (3). 

DOMICILE. 
See  Lboacy  Duty,  2. 

EVIDENCE. 

See  Ferry. 

Right  of  Pasturage. 
Stockbroker. 

(1).  Entry  agair$st  IniereeU 
By  a  pTomiseory  note,  E.  H.,  W.  D., 
and  J.  H.,  jointly  and  severally  pro- 
mised to  pay  to  J.  £.  £300,  with  in- 
terest. W.  D.  having  afterwards  paid 
J.  E.  £280,  on  account  of  the  note, 
J.  B.  made  the  following  indorsement 
upon  it: — "Received  of  W.  D.  1^ 
sum  of  £280,  on  account  of  the  within 
note,  the  £900  having  been  originaUy 
advanced  to  E,  H"  In  an  action 
brought  by  W.  D.,  who  had  paid  the 
whole  amount  due,  against  J.  H.,  to 
recover  contribution  from  hiin  "  as  a 
co-surety:" — Held,  that  the  indorse- 
ment was  admissible  in  evidence,  to 
prove  not  only  the  payment  of  the 


£280,  b«t  also  that  the  money  was 
originally  advanced  to  E.  H.  aa  prin- 
cipal.   Davies  v.  Hun^hreya^        155 

(2).  Advnssion. 

1.  In  an  action  for  goods  sold  and 
delivered,  and  on  an  account  stated,  a 
parol  admission  of  the  debt  by  the  de- 
fendant is  evidence  under  the  acconnt 
stated,  though  it  appears  that  there 
was  a  written  agreement  relating  to  the 
goods. 

And  (per  Parke,  B.)  the  defend- 
ant's own  admission  is  always  eTtdence 
against  him,  though  it  refers  to  the 
mattter  of  a  written  agreement.  Net^- 
haU  V.  HoU,  663 

2.  A  parol  admission  by  a  party  to 
a  suit  is  always  receivable  in  evidence 
against  him,  although  it  relate  to  the 
contents  of  a  deed  or  other  written  in- 
strument: and  even  though  its  con- 
tents be  directly  in  issue  in  the  canse. 
Siatterie  v.  Pooley,  664 

EXTENT, 
What  is  saleable  under. 

Under  the  stat.  25  Geo.  3,  c  35»  s.  1 , 
the  interest  of  a  crown  debtor  in  lease- 
holds renewable  on  livea,  may  be  sold. 

The  Court  refiiaed,  at  die  inaunoe 
of  the  Crown,  to  direct  a  sale  by  pri- 
vate contract,  but  referred  it  to  the 
Remesibrsacer  to  eeitify  winch  was 
the  moat  advantageons  mode  of  selHBg 
the  property.     Reffina  v.  Lane,     489 

FACTORS'  ACT. 

The  plaintiffs,  owners  of  a  cargo  of 
tobacco,  on  the  arrival  of  the  vessel, 
placed  the  bill  of  lading  (indorsed  in 
blank)  in  the  hands  of  W.,  as  their 
factor,  for  sale.  W.  entered  the  goods 
at  the  Custom-house  in  his  own  name, 
and  (before  the  cargo  was  weighed,  and 
without  the  plaintiffs'  knowledge)  ob- 
tained a  dock- warrant  for  it  in  his  own 
name.  W.  bad  previously  agreed  with 
the  defendants  for  the  advance  to  him 
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(W.)  of  £20,000,  on  die  deposit  of 
other  dock-worrants  as  a  security.  The 
defendants,  thinking  that  security  in- 
sufficient, refused  to  advance  mope 
tban  £12,000;  whereupon  W.  pledged 
with  him  the  dock»warrant  of  the  plain- 
tiffs'  tobaoco,  as  a  security  for,  and  ob- 
tained thereon,  the  remaining  £8000  :«^ 
HMj  that,  under  these  circumstances, 
It  did  not  sufficiently  appear  that  W. 
was  inlruMUd  mixh.  diis  dock-warrant, 
within  the  meaning  of  the  Factor's 
Act,  6  Geo.  4,  c.  04,  s.  2,  and  there- 
fore that  the  plaintiffs  were  entitled  to 
recover  from  the  defendants  the  pro- 
ceeds of  the  tobacco,  which  was  sold 
by  the  defendants  on  W.'s  becoming 
iMmkrupt. 

In  order  to  make  the  factor  a  party 
Mfmsfeclwith  the  dock-warrant,  within 
the  meaning  of  the  act,  it  must  appear 
that  the  owner  of  the  goods  wUnded 
that  the  factor  should  be  possessed  of 
it  at  the  time  of  the  pledge,  or  that  he 
should  exercise  the  power,  which  the 
possession  of  the  bill  of  lading  gave 
him,  of  obtaining  the  dock-warrants 
whenever  he  in  his  discretion  might 
think  fit. 

The  defendants  had  advanced  to  W. 
a  sum  of  £14,000,  on  the  deposit  of 
American  state  bonds.  W.  &  C.  af- 
terwards entered  Into  partnership,  and 
agreed  with  the  defendants,  in  consi- 
deration of  their  discounting  W.  k  C.'s 
acceptances  for  £14,400,  to  deposit 
with  them  as  a  security  dock-warrants 
for  goods  held  by  them.  W.  &  C. 
acoordi»|^  deposited  with  the  defend- 
ants the  dock-wanrant  of  another  cargo 
of  tobacco  belonging  to  the  plaintiffs, 
which  they  had  taken  out  in  their  own 
names,  under  similar  circumstances 
with  the  former.  The  defendants  gave 
np  to  W.  the  American  bonds,  and 
paid  over  to  W.  &  C.  the  balance, 
after  deducting  the  debt  due  to  them 
from  W.,  and  the  discount: — Held^ 
that  if,  according  to  the  intention  of 
both  partiesp  the  £14,400  was  to  be 


placed  entirely  at  the  disposal  of  W.  & 
C,  to  apply  it  to  any  purpose  of  their 
own  as  they  pleased,  and  they  direct- 
ed its  payment  in  account  to  the  de- 
fendants in  satiafacdon  of  W.'s  debt, 
this  was  an  advance  of  money  to  W. 
%c  C.  within  the  meaning  of  the  6 
Geo.  4,  c.  94,  s.  2 ;  but  if  their  inten- 
tion was,  that  the  new  advance  was 
only  Cor  the  purpose  of  satisfying  W.'s 
ibiner  debt,  and  it  would  not  have 
been  made,  except  upon  the  under- 
standing that  it  should  be  so  applied, 
and  the  application  of  it  otherwise 
would  have  been  a  breach  of  the  agree- 
ment, then  it  was  not  an  advance 
within  the  statute.  PhUUpa  r.  Huth^ 

572 

FERRY. 

A  declaration  in  case  for  the  in- 
fringement of  a  ferry,  described  the 
ferry  as  being  across  the  river  Mersey, 
"  from  the  township,  parish,  chapelry, 
or  place  of  Birkenhead,  in  the  county 
of  Chester,  to  the  parish,  township,  or 
place  of  Liverpool,  in  the  connty  of 
Lancaster:— £r«ii,  let,  that  the  plainr 
tiff  might  recover  under  this  declara- 
tion, although  he  proved  a  ferry  both 
wojfSf  as  well  from  L.  to  B.,  as  from 
B.  to  L. ;  2ndly,  that  this  description 
did  not  import  a  ferry  from  the  wkole 
township,  &C.,  of  B.,  to  die  whole 
parish,  &c.,  of  L.,  but  that  the  plain- 
tiff might  recover  on  proof  of  a  ferry 
from  any  point  within  B.  to  L« 

Under  a  lease  of  a  ferry,  describing 
it  as  a  ferry  across  a  river  bath  ways, 
a  ferry  across  the  river  one  way  only 
will  pass. 

Semble,  that  the  establishment  of  a 
ferry  across  the  river  Mersey,  haying 
its  terminus  in  Birkenhead,  within  400 
yards  of  the  plaintiff'  ferry,  and  upon 
which  the  defendants  carried  passengers 
and  goods  for  hire  in  boats  from  Birk- 
enhead to  Liverpool,  in  itself  imported 
an  infringement  of  the  plaintifia'  ferry^ 
l2 
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for  which  they  might  maintain  an  ac- 
tion. 

The  plaintiffs  derived  title  to  their 
ferry  under  a  grant  from  Edward  III. 
to  the  priory  of  Birkenhead.  The 
defendants,  in  disproof  of  this  title, 
•ought  to  shew  that  there  was  a  pre- 
existing ferry  from  Liverpool  to  Birk- 
enhead, and  from  Birkenhead  to  Liver- 
pooly  which  rendered  the  grant  of 
Edward  III.  void  as  a  grant  of  ferry. 
In  order  to  shew  that  hoth  were  ferries 
one  way  only,  the  plaintiffs'  from  B.  to 
L.,  and  the  other  from  L.  to  B.,  the 
plaintiffs  gave  in  evidence  certain  pro- 
ceedings in  the  Court  of  Chancery  of 
the  Duchy  of  Lancaster,  temp.  Chas. 
L,  on  an  information  filed  at  the  rela- 
tion of  the  then  lessee  of  the  latter 
ferry  under  the  crown.  Sir  W.  Moly- 
neux,  against  the  proprietor  of  the 
former,  a  Mr.  Powell.  The  inform- 
ation claimed  a  ferry  hoth  ways,  and 
sought  to  restrain  the  defendant  from 
proceeding  in  certain  suits  in  the  Court 
of  Requests  at  Westminster  in  dis- 
turbance of  the  right  of  the  relator,  and 
prayed  process  against  the  defendant 
to  appear  in  the  Duchy  Court  to  an- 
swer the  premises,  and  abide  the  order 
of  the  Court.  Before  answer,  the 
Court  made  an  order,  purporting  to  be 
*'  in  explanation  of  an  injunction  against 
the  defendant  to  permit  the  relator 
peaceably  to  enjoy  his  ferry,  and  take 
the  profit  thereof  in  such  manner  as 
the  same  had  been  enjoyed  for  twenty 
years  last  past,"  and  whereby,  (on  affi- 
davit on  the  part  of  the  relator,  stating 
that  the  occupiers  of  the  two  ferries 
bad  been  accustomed  for  twenty  years 
past  mutually  to  account  with  each 
other  at  certain  times  and  places  agreed 
on,  concerning  the  profits  of  the  fer- 
ries, the  occupiers  of  Powell's  ferry 
paying  to  the  occupiers  of  Molynenx's 
ferry  half  the  profits  of  the  freight 
laden  on  the  Liverpool  side  and  landed 
on  Cheshire  side,  and  the  latter  mak- 
ing some  payments  to  the  former  for 


part  of  the  profits  of  the  freight  laden 
on  Cheshire  side  and  landed  on  liver- 
bool  side),  the  Court  ordered  that 
Powell  shotdd  account  and  pay  as  had 
been  accustomed,  or  in  default  an  at- 
tachment should  be  awarded  against 
him.  The  answer  of  Powell  also 
claimed  a  ferry  both  ways,  founding 
his  title  on  the  grant  of  Edward  III. 
On  the  6th  of  June,  1627,  the  Court 
ordered  that  an  attachment  should  be 
awarded  against  the  defendant  for  his 
contempt  in  not  accounting  according 
to  the  former  order:  and  on  the  II di 
of  June,  a  further  order  was  made, 
that  the  ferrymen  on  both  sides  should 
weekly  account  each  to  other  according 
to  the  previous  usage ;  that  both  sides 
should  account  each  to  other  for  the 
time  past,  before  the  next  assizes:  that 
the  relator  might  take  out  an  attach- 
ment de  bene  esse,  that  if  the  defend- 
ant and  his  ferryman  did  not  account 
accordingly  they  might  be  attached  for 
their  former  contempts;  and  that  in 
case  the  ferrymen  of  the  relator  did 
not  account  according  to  that  order,  an 
attachment  should  be  awarded  against 
them.  It  appeared  that  depositions 
were  afterwards  taken  in  the  suit  on 
both  sides,  but  it  did  not  appear  what 
was  its  ultimate  result. 

Held,  that  none  of  the  above  orders 
were  admissible  in  evidence,  as  not 
amounting  to  any  final  decree,  or  con- 
taining any  adjudication  of  the  Court 
upon  the  rights  of  the  parties,  but 
merely  directing  the  continuance  of  a 
certain  state  of  things  pendente  lite. 

A  right  of  ferry  is  a  matter  in  which 
the  public  are  interested,  and  as  to 
which,  therefore,  reputation  is  evidence, 
and  so  also  is  a  verdict  or  judgment 
of  a  Court  of  competent  jurisdiction, 
touching  the  same  right,  dthough  be- 
tween other  parties.     Pirn  v.  CtareU, 
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FRAUDS,  STATUTE  OF. 

See  Statdtb  of  Frauds. 


INFANT. 
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FRAUDULENT  REPRESENT- 
ATION. 

See  Frimcipal  and  Agent,  1. 

GUARANTEE. 
When  continuing. 
"  In  consideratioD  of  your  supplying 
my  nephew  V.  with  china  and  earth- 
enware, I  guarantee  the  payment  of 
any  bills  you  may  draw  on  him  on  ac- 
count thereof,  to  the  amount  of  £200 : 
'—Held,  a  continuing  guarantee,  and 
that  the  defendant  was  liable  upon  it, 
although,  after  it  was  given,  goods  to  a 
greater  amount  than  £200  had  been 
supplied  to  and  paid  for  by  V.  Mayer 
▼.  Isaac,  605 

HUSBAND  AND  WIFE. 

Wife*s  Survivorship  in  Choses  in 
Action. 

The  interest  in  a  promissory  note 
given  to  a  wife  during  coverture,  the 
consideration  for  which  was  money  ad- 
vanced by  her  during  the  coverture, 
survives  to  the  wife  after  the  death  of 
her  husband,  unless  he  reduces  it  into 
possession  in  his  lifetime.  Gaters  v. 
Madeley,  423 

INFANT. 
Necessaries,  Meaning  of. 

To  a  declaration  for  goods  sold, 
&c.,  the  defendant  pleaded  his  infancy, 
to  which  the  plaintiff  replied  that  the 
gooda  were  necessaries  suitable  to  the 
degree,  estate,  and  condition  of  the 
defendant:— jSie2e{,  that  the  term  ne- 
cessaries  included  such  things  as  were 
useful  and  suitable  to  the  state  and 
condition  in  life  of  the  party,  and  not 
merely  such  as  are  requisite  for  bare 
subsistence. 

It  is  a  question  for  the  jury,  whether 
the  articles  are  such  as  a  reasonable 
person,  of  the  age  and  station  of  the 
infant,  would  require  for  real  use.  Pe- 
ters  V.  Fleming,  42 


INFERIOR  COURT. 

The  Court  of  the  mayor  of  the  bo- 
rough of  Liverpool  is  an  inferior  and 
not  a  superior  Court;  and  therefore 
a  plea  that  there  is  another  action 
pending  for  the  same  cause  in  that 
Court,  is  no  answer  to  an  action  in  the 
superior  Courts.    Laughton  v.  Taylor, 
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INQUISITION. 
See  Railway  Act,  3. 

INSURANCE. 
Insurable  Interest. 
Messrs.  H.  &  Co.,  being  the  own- 
ers of  two  ships,  called  the  Antelope 
and  the  Maria,  trading  to  the  coast  of 
Africa,  and  which  were  then  expected 
to  arrive  in  Liverpool  with  cargoes  of 
palm  oil,  agreed  verbally  to  sell  to  the 
plaintiffs  200  tons  of  oil  to  arrive  by 
the  Antelope,  and  100  tons  to  arrive 
by  the  Maria.  The  Antelope  did  af- 
terwards arrive  with  100  tons  of  oil  on 
board,  which  were  delivered  by  H.  & 
Co.  to  the  plaintiffs.  The  Maria,  hav- 
ing 50  tons  of  palm  oil  on  board,  was 
lost  by  perils  of  the  sea.  The  plain- 
tiffs having  insured  the  oil  on  board 
the  Maria,  together  with  their  expected 
profits  thereon: — Held,  that  they  had 
no  insurable  interest,  as  the  contract 
they  had  entered  into  with  H.  &  Co., 
being  verbal  only,  was  incapable  of 
being  enforced.   Siockdale  v.  Duniop, 
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ISSUABLE  PLEAS. 
See  PLBADiNe,  11.  (2). 

JOINT  STOCK  BANKING  COM- 
PANY. 
1.  Action  by  PubUc  Officer. 
In  an  action  brought  in  the  name  of 
the  public  officer  of  a  banking  co-part- 
nership Company,  established  under  7 
Geo.  4,  c.  46,  it  is  not  necessary  to 
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allege  in  the  dedantion  tliat  the  plain- 
tiff is  a  member  of  the  company,  that 
he  is  resident  in  England,  or  that  he 
has  been  duly  registered  as  required  by 
the  4th  section  of  that  act:  it  is  suffi- 
cient to  describe  the  plaintiff  as  one  of 
the  pnblic  officers  of  the  company  duly 
appointed.     SpiUer  v.  Johnttm^     570 

2.  Execution  against  Members  of. 

The  proper  coarse  of  proceeding 
nnder  the  13th  section  of  U&e  7  Geo. 
c  46,  (the  Banking  Copartnership 
Act),  which  allows  «xecations  on  judg- 
ments obtained  in  actions  against  the 
public  officer  of  the  company  to  be  is- 
sued against  any  member  or  members 
of  the  company  for  the  time  being,  is 
by  scire  fisdas,  and  not  by  suggestion 
on  the  roll,    Ctbss  ▼.  Lmo^  217 

JOINT  STOCK  COMPANY. 
See  Pa&tmbe8hip«  2. 

JUDGE'S  ORDER. 

See  Costs,  2. 

1.  Order  Nisi^  Practice  on. 

An  order  nisi  before  a  Judge  at 
chambers  makes  itself  absolute,  unless 
cause  be  shewn :  and  if  no  one  ap 
peers,  the  proper  course  is  for  the  op- 
posite party  to  go  in  to  the  Judge  and 
get  it  diackarged,  otherwise  it  becomes 
abealsU«    Hnmfhreye  y.  /omj^    418 

2.  Appeal  from. 

Where  a  Judge  at  Chsmfiers,  upon 
the  hearing  of  a  rammons  on  affidavit, 
dismisses  the  summons  upon  the  me- 
rits»  the  party  maiy  reaew  his  applica- 
tion to  the  Court,  on  additional  affida- 
vits.   Pike  T.  Davis^  546 

JUSTICE  OF  THE  PEACE. 

iSee  Mastsu  and  Si&tamt,  2. 
NoTicK  ov  Action. 


LANDLORir  AND  TENANT. 

^ee  Sheriff^  1. 
1.  Relation  of  what  it  iwspUes. 

Assumpsit.^— The  declaration  stated, 
that  whereas  before  and  at  the  time 
of  making  the  agreement  thereinafter 
mentioned,  the  defendant  held  the 
house  and  premises  thereinafter  meo- 
tioned^  for  the  residue  of  a  term  of 
years,  and  thereupon  afterwards,  to 
wit,  on  &c.,  agreed  to  let  to  the  plaio- 
tiff,  who  then  agreed  to  take  of  the  de- 
fendant, the  said  house  and  premises 
at  a  certain  rent;  and  in  conHderatiok 
of  the  premises,  the  defendant  promised 
the  plaintiiF  that  he  should  quietly  hold 
and  enjoy  the  said  house  and  premises 
during  the  said  term,  without  any  evic- 
tion from  the  parties  entitled  to  the  re- 
version; nevenhelets,  he  the  plaintiff 
was  evicted  by  the  party  entitled  to  the 
reversion: — Held,  ondemnrreff«thatdie 
dedaration  was  bad,  inasmuch  as,  the 
plaintiff  having  declared  on  the  simple 
relation  of  landlord  and  tananty  no  such 
duty  aa  that  laid  as  the  defendant's 
promise  arose  from  that  relalioD.  Grasf 
ger  v.  CMns»  45ft 

2.  Holding  offer. 

A  notice  to  quit  lands  on  a  given 
day,  ''or  at  snch  time  as  your  holding 
shall  expire  next  after  the  expiration  of 
half  a  year  from  the  receipt  of  this  no- 
tice," ia  a  sufficient  demand  of  posses* 
sion  within  the  4  Geo.  2,  c.  2a,  s.  1, 
to  render  the  tenant  liable  for  koldiag 
over  alter  the  determination  of  the  no- 
tice. 

Where,  on  the  receipt  of  a  notici  te 
quit  to  two  joint  tenants,  one  of  whom 
only  actually  occupied  the  land,  the 
other  said  'nhat  he  had  nothii^  to  do 
with  the  land  :*' — Held,  that  this  state- 
ment was  not  admisaible  to  abew  that 
a  holding  over  after  the  expiration  of 
the  notice,  was  not  wilful  on  the  part 
of  the  hitter. 

Qucere,  Whether  a  johit  tenant  is 


LEASE. 


LEASE. 
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Mcessarily  liabk  for  the  wilful  holding 
over  of  his  co-tenant.  Hif$t  v.  Horn 
ftsd  anotherj  ^93 

LAND  TAX. 

Double  Assessment  to. 

The  Stat.  1  &  2  Vict.  c.  58»  8.  2, 
which  enables  this  Coart»  on  applica- 
tion by  the  owner  or  occupier  of  lands, 
to  call  upon  Commissioners  of  Land- 
Taz  to  appear  and  maintain  or  relin- 
qniah  their  assessments,  in  cases  where 
such  person  has  been  rated  twice  for 
the  same  land,  applies  only  to  cases  in 
which  two  separate  and  distinct  bodies 
of  Commissioners,  acting  for  different 
districts,  have  both  assessed  the  same 
land,  each  claiming  it  to  be  within 
their  district  or  division,  and  not  to  a 
case  where  the  land  has  been  rated 
twice  by  the  same  body  of  commission- 
ers. In  the  latter  case  the  remedy  is 
by  appeal  under  38  Geo.  3^  c.  5,  s.  23. 
In  Xe  matter  of  the  Glatton  Lund' 
Tax^  689 

LEASE. 

See  Bakkruptcy,  1. 

Pleading,  111/(2),  2. 

(1).  Lease  or  Agreement* 

1.  By  a  memorandum  of  agreement, 
the  plaintiff  agreed  to  let  to  the  de* 
fendant,  and  ^e  defendant  agreed  to 
take,  a  house  &c.,  from  the  24th  June 
then  next  ensuing,  for  the  term  of 
twenty-one  years,  determinable  at  seven 
and  fourteen  years  :  that  the  lease  to 
be  granted  by  the  plaintiff  was  to  con- 
tain a  covenant  on  her  part  for  the  de- 
fendant to  purchase  the  fee  simple  for 
£600  at  any  time  within  the  first 
seven  years  of  the  said  term  to  be 
granted;  and  a  covenant  on  the  part 
of  the  defendant  for  payment  of  the 
rent  of  £35,  payable  quarterly,  clear 
of  all  deductions  for  taxes  whatsoever; 
and  that  the  insurance  on  the  sum  of 
£500  was  to  be  paid  by  the  ^aintiff, 


and  to  be  repaid  by  the  d^ndant  as 
an  increased  rent :  to  lay  out  within 
twelve  months  the  sum  of  £100  on  the 
said  premises;  to  keep  the  premises 
in  anhstantial  repair;  and  all  other 
usnal  covenants  as  in  leases  of  houses 
in  B.;  and  that  the  defendant  should 
execute  a  counterpart  of  lease  when 
tendered  to  him  by  the  solicitor  of  the 
plaintiff,  and  that  the  expense  of  the 
lease  and  counterpart  was  to  be  borne 
and  paid  by  the  defendant: — Held^ 
that  this  waa  an  agreement  for  a  lease, 
and  not  an  actual  demise,  and  that  the 
defendant,  having  entered  and  paid 
rent  under  the  agreement,  became  te- 
nant from  year  to  year,  which  tenancy 
could  only  be  determined  by  a  regular 
notice  to  quit,  or  a  surrender  in  writ- 
ing. Chapman  V.  Towner »  100 
2.  By  articles  of  agreement,  dated 
2nd  May,  1838,  the  defendant  agreed 
with  the  plaintiff  that  he  wonld  grant 
him  a  lease  of  a  messuage,  &c.,  for 
twenty-one  years  from  Midsummer- 
day  then  next,  at  a  rent  of  £45,  pay- 
able quarterly,  on  the  usual  days  of 
payment  in  every  year  during  the  said 
term,  the  first  payment  to  commence 
on  the  29th  September  then  next :  to 
be  entered  upon  immediately  by  the 
plaintiff,  he  having  on  the  day  of  the 
date  paid  £25  to  the  defendant:  and 
in  the  lease  were  to  be  contained  co« 
venanta  to  pay  the  rent,  to  repair,  &c. 
&c.,  and  all  other  usual  and  reason- 
able covenants,  with  a  power  to  either 
party  tq  determine  the  lease  at  the 
end  of  seven  or  fourteen  years : — Held^ 
that  this  instrument  amounted  to  an 
agreement  for  a  lease  only,  and  not  to 
an  actual  demise;  and  that  the  plaior 
tiff  was  not  entitled  to  recover  as  for 
the  breach  of  an  implied  promise  for 
quiet  enjoyment.  Brashier  v.  Jack~ 
son^  549 

(2).  Construction  of  Covenants  in. 

Where,  at  the  sale  of  the  stock  of 
the  defendant,  the  tenant  of  a  farm, 
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W.,  the  tenant  of  an  adjoining  farm, 
bought  two  cows,  and,  by  the  defend- 
ant's permission,  left  them  on  the  de- 
fendant's farm  for  some  weeks,  bring- 
ing provender  from  his  own  farm  to 
feed  them: — Held,  that  the  manure 
made  by  these  cows  was  manure  made 
on  the  farm,  and  that  the  removal  of  it 
by  W.  was  a  breach  of  the  condition 
of  a  bond,  whereby  the  defendant  had 
stipulated  with  his  landlord  that  he 
would  "put  and  spread  all  the  manure 
and  compost  then  collected  in  the  mid- 
denstead,  or  on  any  other  part  of  the 
farm,  on  the  meadow  land,  and  would 
not  sell,  cart,  or  convey  away  any 
dang,  compost,  or  manure  from  the 
said  farm."     Hindle  v.  PolUtt,      529 

LEGACY  DUTY. 

1.  A  testator  devised  real  estate  to 
W.  T.  for  life,  with  remainder  to  his 
first  and  other  sons  in  tail,  with  re- 
mainder to  T.  P.  for  life,  remainder  to 
his  first  and  other  sons  in  tail,  remain- 
der to  G.  P.  for  life,  with  remainders 
over ;  and  gave  a  power  to  the  several 
persons  who,  by  virtue  of  the  limita- 
tions in  the  will,  should  be  in  actual 
possession  of  the  estates^  by  deed  or 
will  to  appoint  to  any  woman  or  wo- 
men they  should  marry,  by  way  of 
jointure,  rent  charges  not  exceeding 
£750  per  annum  for  life,  to  be  issu- 
ing out  of  and  chargeable  upon  the  de- 
vised estates,  clear  of  all  taxes  and 
deductions  whatsoever.  W.  T.  died 
without  issue,  and  T.  P.  entered  into 
possession  of  the  estates,  and  by  his 
will  charged  them  with  £750  per  an- 
num by  way  of  jointure  to  his  wife, 
under  the  power,  and  died  without 
issue  male,  whereupon  G.  P.  entered 
into  possession  :  —  Held^  on  error 
brought  upon  the  judgment  of  the  Court 
of  Exchequer,  that  G.  P.  was  charge- 
able with  legacy  duty  after  the  rate  of 
£10  per  cent,  on  the  value  of  the 
rent-charge  of  £750  per  annum ;  af- 


firming the  judgment  of  the  Comt 
below.  Piekard  v.  The  AUorne^ 
Qeneral,  S4S 

2.  A  British  subject,  domiciled  and 
having  real  and  personal  estate  in  Eng- 
land, went  abroad  and  purchased,  in 
1828,  the  title,  castle,  and  estate  of  R., 
in  the  Papal  States.  He  hired  Italian 
domestic  servants,  male  and  female, 
whom  he  kept  at  R.  until  his  death. 
He  expended  large  sums  in  repairing 
and  improving  the  castle  and  grounds 
of  R.,  which  repairs  and  improvements 
were  going  on  at  the  time  of  his  death. 
He  did  not  make  R.  his  constant  re« 
sidence,  but  from  1828  to  1831  some- 
times occupied  it,  sometimes  lived  in 
furnished  lodgings  in  the  towns  adja- 
cent, and  at  other  times  visited  Rome, 
Florence,  and  other  parts  of  Italy,  re- 
siding in  furnished  lodgings.  In  1881 
he  came  to  England,  and  resided  in 
different  parts  of  it  till  September,  1832. 
In  March,  1832,  he  sent  to  R.  seve- 
ral cases  of  plate,  books,  and  wearing 
apparel.  In  September,  1832,  he 
made  his  will  in  London.  In  the  same 
month  he  lef^  England  and  went  to 
Florence,  where  he  remained  two 
months,  and  thence  to  R.;  he  then 
lived,  sometimes  in  the  castle  of  R., 
sometimes  in  furnished  lodgings  in  the 
adjacent  towns,  till  October,  1833, 
when  he  went  to  Rome,  and  there 
lived  in  furnished  lodgings  until  hia 
death  in  February,  1834 : — Held^  that 
upon  these  facts  there  was  no  evidence 
of  the  testator's  having  actnally  ac- 
quired a  domicile  at  R.,  or  elsewhere 
abroad,  although  they  indicated  an  !»- 
teniion  to  make  R.  his  domicile:  that 
his  English  domicile  therefore  remain- 
ed, and  legacy  duty  was  consequently 
payable  on  the  bequests  contaijied  in 
his  will. 

QtMpre,  whether  if  he  had  obtained 
a  domicile  abroad,  legacy  duty  would 
not  still  have  been  payable.  The  At- 
torney- General  v.  Dunny  511 

3.  J.  R.  by  his  will,  after  directing 
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his  real  estates  to  be  sold  and  convert- 
ed into  personalty,  gave  the  general 
residue  of  his  personal  estate  to  his 
daughter  J.  A.  P.,  J.  R.,  J.  S.,  and 
J.  6.,  his  executrix  and  executors, 
upon  trust,  to  permit  his  said  daughter 
to  receive  the  rents  and  dividends 
thereof  during  her  life,  and  after  her 
decease,  upon  trust,  for  such  person  or 
persons  (other  than  and  except  J.  W. 
and  his  relations,  M.  H.,  and  his  rela- 
tions, and  the  relations  of  the  late  hus- 
band of  the  testator's  said  daughter, 
and  every  of  them)  in  such  parts, 
shares,  and  proportions,  and  in  such 
manner  and  form,  as  the  said  J.  A*  P., 
whether  sole  or  covert,  should  by  will 
appoint,  and  in  default  of  appointment, 
in  trust  for  the  next  of  kin  of  D.  R. 
And  the  testator  declared,  that  in  case 
his  said  daughter  should  intermarry 
with  the  said  J.  W.,  or  any  of  bis  re- 
lations, or  should  reside  with  or  receive 
visits  from  him  or  them,  the  bequests 
in  her  power  should  utterly  cease. 
After  the  testator's  death,  the  said 
J.  A.  P.  married  O.  £.  P.,  and  the 
interest  and  dividends  of  the  testator's 
residuary  estate  were  regularly  paid  to 
her  until  her  death.  Previously  to  her 
death  she  made  a  will,  and  thereby,  in 
exercise  of  the  power  under  her  father's 
will,  she  gave  £10,000  Consols  to  the 
descendants  of  the  before-named  D.  R., 
and  gave  all  the  rest  of  her  late  father's 
property  to  various  persons,  strangers 
in  blood  to  both  her  father  and  herself. 
D.  R.  was  the  son  of  a  brother  of  J.  R. 
the  testator. 

Held,  1st,  that,  on  the  death  of 
J.  A.  P.  a  duty  of  one  per  cent,  be- 
came payable  in  respect  of  the  bequest, 
in  the  will  of  J.  R.,  of  the  residue  of 
his  estate  and  effects  of  J.  A.  P.,  af- 
ter allowing  any  duty  already  paid  in 
respect  thereof. 

2ndly,  that  no  probate  duty  was  pay- 
able upon  the  probate  of  the  will  of 
J.  A.  P.,  in  respect  of  the  estate  and 
effects  bequeathed  and  appointed  by 
her  will. 


3rdly,  that  legacy  duty  was  payable 
in  respect  of  the  bequests  contained  in 
the  will  of  J.  A.  P.  at  the  same  rate  at 
which  it  would  have  been  payable  if 
they  had  been  mere  legacies  given  by 
her,  payable  out  of  her  own  personal 
estate.     Piaiiv.Routhy  756 

LIBEL. 
Province  of  Judge  and  Jury. 

In  an  action  for  libel,  the  judge  is 
not  bound  to  state  to  the  jury,  as  mat- 
ter of  law,  whether  the  publication 
complained  of  be  a  libel  or  not;  but 
the  proper  course  is  for  him  to  define 
what  is  a  libel  in  point  of  law,  and  to 
leave  it  to  the  jury  to  say  whether  the 
publication  in  question  falls  within  that 
definition;  and,  as  incidental  to  that, 
whether  it  is  calculated  to  injure  the 
character  of  the  plaintiff. 

A  publication  may  be  a  libel  on  a 
private  person,  which  would  not  be  any 
libel  on  a  person  in  a  public  capacity; 
but  any  imputation  of  unjust  or  cor- 
rupt motives  is  equally  libellous  in 
either  case.     PamUter  v.  Coupland, 

105 

LIEN. 

Property  held  by  a  party  in  right  of 
a  lien  cannot  be  taken  in  execution. 
Legg  v.  Evans,  36 

LIMITATION  ACT. 

In  1788,  estates  were  settled,  by 
marriage  settlement,  to  the  use  of  the 
wife  for  life,  with  remainders  to  her 
issue  in  tail,  with  remainder  to  the 
settlor,  (whose  heiress  at  law  she  was), 
in  fee.  In  1818,  by  deeds  to  whidi 
the  husband  and  wife,  and  their  only 
son,  R.  G.,  were  parties,  and  by  a  re- 
covery suffered  in  pursuance  thereof, 
the  estates  were  limited  to  the  use  of 
the  hasband  for  life,  remainder  to  the 
wife  for  life,  remainder  to  R.  6.,  the 
son,  for  life,   remainder  to  his  issue 
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in  taili  remainder  to  J.  F*,  his  sister^ 
for  life»  with  other  remaiaders  over. 
The  husbftiid  died  io  1819,  the  wife 
in  1822,  and  R.  G.  in  1828  i^Held, 
that  inasmuch  ae  the  estate  of  J.  F. 
was  carved  oat  of  the  estate  tail  of 
R.  G.,  she  had  the  same  period  for 
brining  an  ejectment  in  respect  of  any 
of  the  estates  comprised  in  the  above 
deeds,  as  he  would  have  had  if  he  had 
continaed  alive ;  vis.  twenty  years  from 
the  year  1822,  when  his  remainder 
came  into  possession* 

Whether  a  writing  amounts  to  an 
acknowledgment  of  title*  within  the 
3  &  4  Will.  4,  c«  27,  s.  14,  is  a  ques- 
tion for  the  Judge,  and  not  for  the 
jnryi  to  decide. 

A  party  in  possession,  adversely,  of 
land,  being  applied  to  by  the  party 
claiming  title  to  it  to  pay  rent,  and  of- 
fered a  lease  of  it,  wrote  as  followa : — 
*'  Although,  if  matters  were  contested, 
I  am  of  opinion  that  I  should  establish 
a  legal  right  to  the  premises,  yet,  un- 
der all  circumstances,  I  have  made  up 
my  mind  to  accede  to  the  proposal  you 
made  of  paying  a  Buklerate  rent,  on 
an  agreement  for  a  term  of  twenty-one 
years."  The  bargain  subsequently 
went  off,  and  no  rent  was  paid  or  lease 
executed : — Held,  that  this  letter  was 
not  an  acknowldgment  of  title,  within 
the  8  &  4  Will.  4.  c.  17,  s.  14.  Doe 
d.  Cureon  v.  Edmonds,  295 

LIMITATIONS,  STATUTE  OF. 
See  Statute  of  Limitationb. 

LIVERPOOL  BOROUGH 
COURT. 

See  Inferior  Court. 

LUNATIC. 
See  Process,  (3). 

MASTER  AND  SERVANT. 
(1).  Relation  of^  when  consiHutedM 
Where  the   owners  of  a  carriage 


were  in  the  habit  of  hiring  horses  from 
the  same  person,  to  draw  it  for  a  day 
or  drive,  and  the  owner  of  the  horses 
provided  a  driver,  through  whose  ne- 
gligence an  injury  was  done  to  a  third 
party,  it  was  held  that  the  owners  of 
the  carriage  were  not  liable  to  be  sued 
for  suck  injury. 

And  it  was  held  to  make  no  differ- 
ence, that  the  owners  of  the  carriage 
had  always  been  drivcA  by  the  same 
driver,  he  being  the  only  regular  coach- 
man in  the  employ  of  the  owner  of  the 
horses;  or  that  they  had  always  paid 
him  a  fixed  sum  for  each  drive;  or  that 
they  had  provided  him  with  a  livery, 
which  he  left  at  their  house  at  the  end 
of  each  drive,  and  tLat  the  injnry  ia 
question  was  occasioned  by  his  leaving 
his  horses  while  so  depositing  the  liv- 
ery in  their  honse.  Quarman  v.  Bur- 
nett^ 499 

(2).  JutUdiction  of  Justices  under  4 
Geo*  4,  c.  34,  s.  3. 

The  plaintiff  was  committed  by  the 
defendant,  a  magistrate,  under  the  4 
Geo.  4,  c.  34,  s*  3,  by  a  warrant  of 
commitment  which  was  in  the  following 
form: — **  To  the  constable  of  M.,  Sur- 
rey, Sic*  Whereas  information  and  com- 
plaint hath  been  made  unto  me,  one,fte., 
upon  the  oaths  of  J*  H.  and  S.  M.,  both 
of  M.,  in  the  said  county  of  S.,  calico- 
printers,  that  W.  J.,  of  M.  aforesaid, 
in  the  county  aforesaid,  calico-printer, 
did  on  Wednesday,  the  8th  of  May 
inst.,  contract  with  the  said  8.  M.,  to 
print  certain  pieces  of  woollen  cotton 
goods,  and  that  the  said  W*  J.  had 
adopted  such  contract,  and  entered  into 
the  service  of  the  said  S.  M.  under 
such  contract;  and  that  the  said  W.  J. 
hath,  in  his  said  service,  been  guilty  of 
divers  misdemeanours,  miscarriages, 
and  ill  behaviour  towards  the  said  S.  M., 
and  particularly  with  having,  on  the 
9th  of  May  inst.,  refused  to  perform 
such  contract,  and  left  his  said  work 
unfinished,  and  the  service  of  the  said 
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S.  M.,  witboQt  bis  licente  or  consent. 
And  whereas,  in  pursuance  of  the  sta- 
tute in  that  case  made  and  provided,  I 
Lave  duly  examined  the  proofs  and 
allegations  of  both  the  said  parties, 
touching  the  matter  of  the  said  com- 
plaint, and,  upon  due  consideration  had 
thereof,  have  adjudged  and  determined, 
and  do  hereby  adjudge  and  determine, 
the  said  complaint  to  be  true."  It  then 
commanded  the  constable  to  ccmvey  the 
plaintiff  to  the  house  of  correction,  and 
deliver  him  to  the  keeper  thereof,  who 
wa*  ordered  to  detain  him  in  custody: 
— Held^  that  this  was  a  commitment 
in  ezeetttiouy  and  that  it  was  bad,  be- 
cause it  did  not  shew,  either  that  the 
contract  was  entered  into,  or  the  work 
refused  to  be  done,  or  the  plaintiff 
found,  within  the  jurisdiction  of  the 
magistrate.     Jahtuon  v.  Reid,       124 

MINES« 
See  Waylbavk. 

MINING  COMPANY. 
See  Paetxxkship,  2. 

MONEY  HAD  AND  RECEIVED. 

fFken  tnainiamable. 

By  a  deed  of  consecration  of  a  cha- 
pel, built  by  subscription,  of  which  the 
plaintiff  was  one  of  the  founders,  the 
chapel-wardens  for  the  time  being  were 
to  reoelve  the  pew-tents,  the  surplus  of 
which,  after  payment  of  certain  ex- 
pensesr  was  to  go  towards  the  repay- 
ment of  the  expense  of  building  the 
diapcL  S*  and  G.,  the  chapelrwardens 
for  1838,  at  the  close  of  their  year 
of  office,  had  in  their  hands  a  sur- 
plus of  £22,  payable  to  the  plaintiff  as 
one  of  the  founders.  The  plaintiff  and 
defendant  were  the  succeeding  chapel- 
wardens,  G.  handed  over  the  money  to 
the  defendant^  together  with  his  ac- 
ooonts,  with  a  direction  not  to  pay  over 
to  the  plaintiff  until  the  determination 


of  an  action  against  the  plaintiff  by  an- 
other of  the  founders,  to  recover  back 
money  advanced  towards  the  plaintiff's 
share  of  the  expenses  of  building  the 
chapel :  Held,  that  the  plaintiff  could 
not  sue  the  defendant  for  the  amount, 
as  money  had  and  received  to  his  use, 
before  the  determination  of  that  cause. 
SeweU  V.  Rahtf,  22 

MUNICIPAL    CORPORATION 

ACTS. 

Authority  of  Town  Council  as  to  Fees 
in  Court  of  Requests* 

By  a  local  act  of  Parliament,  56 
Geo.  3,  a  Court  of  Requests  waa 
created  at  Bristol,  and  certain  fees,  ac- 
cording to  a  table  therein  contained^ 
were  fixed  to  be  paid  to  the  assessor 
and  officers  of  the  Court,  with  power 
for  the  justices  of  the  peace  for  the  said 
city,  at  any  general  quarter  sessions  of 
the  peace,  to  lessen  or  reduce  them. 
By  6  &  7  W.  4,  c.  105,  s.  8,  it  is 
enacted,  *'that  every  thing  provided  in 
any  local  act  of  Parliament,  to  be  done 
by  the  justices,  or  by  some  particular 
class  or  description  of  members  of  such 
body  corporate,  being  justices  at  some 
court  of  general  or  quarter  sessions  as- 
sembled, and  which  does  not  relate  to 
the  business  of  a  court  of  criminal  or 
civil  judicature,  shall  and  may  be  done 
by  the  council  at  some  quarterly  meet- 
ing of  the  council."  The  town  council 
of  Bristol,  acting  under  the  Municipal 
Corporation  Act,  5  &.  6  W.  4,  c.  76» 
s.  124,  and  6  &  7  W.  4,  c  105.  s.  8, 
by  an  order  of  council,  reduced  the  fees 
payable  to  the  assessor  and  clerk  of  the 
Court: — Held,  that  the  regulation  of 
the  fees  of  the  Court  of  Requests  waa 
a  matter  relating  to  the  business  of  a 
court  of  civU  judicature,  aud  that  the 
town  council  had  no  authority  to  inter- 
fere with  it.     Palmer  v.  Powell,    627 

NECESSARIES. 
iSre  Infavt. 
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NEW  TRIAL. 

See  Stockbrokeb. 

Motion  f or ^  when  to  he  made. 

A  motion  for  a  new  trial  may  be 
made  at  any  time  within  four  days 
after  the  return  day  of  the  distringas 
juratorum,  although  more  than  four 
days  have  elapsed  since  the  trial.  Ames 
y.  Lettice,  216 

NOTICE  OF  ACTION. 

To  Justices,  Computation  of. 

In  the  computation  of  the  calendar 
month's  notice  of  action  to  a  justice, 
required  by  the  24  Geo,  2.  c.  44,  s.  1, 
the  day  of  giving  the  notice,  and  the 
day  of  suing  out  the  writ,  are  both  to 
be  excluded.      Young  v.  Higgon,  Esq. 

49 

PARENT  AND  CHILD. 

Liability  of  Parent  for  debts  of  Child. 

The  moral  obligation  which  a  father 
is  under  to  provide  for  his  child  im- 
poses on  him  no  liability  to  pay  the 
debts  incurred  by  the  child :  and  he  is 
not  so  liable,  unless  he  has  given  the 
child  authority  to  incur  them,  or  has 
contracted  to  pay  them.  The  defend- 
ant's son,  an  infant  of  20  years  of  age, 
had  lodged  for  some  time  with  the 
plaintiff,  during  a  part  of  which  he  had 
earned  wages,  and  paid  for  his  board, 
&c.  He  afterwards  fell  ill,  and  was 
unable  to  pay  for  the  necessaries  with 
which  the  plaintiff  continued  to  supply 
him.  The  plaintiff  applied  to  his  fa- 
ther for  money,  who  wrote  in  answer, 
that  he  could  not  advance  any  at  that 
time,  but  his  son  would  come  into  pos- 
session of  money  in  the  following  month, 
when  he  would  be  21,  and  would  then 
be  able  to  pay  what  he  owed  the  plains- 
tiff  himself: — Held,  that  this  letter 
was  no  admission  of  a  liability  in  the 
father.     MoriimoreY.  Wright,      482 


PARTICULARS. 
See  Pleading,  II.  (4),  (8). 
In  an  action  for  the  breach  of  a  war- 
ranty of  soundness  of  a  horse,  tlie  Court 
wiU  not  compel  the  plaintiff  to  deliver 
particulars  of  the  unsoundness.  Pylie 
V.  Stephen,  813 

PARTNERSHIP. 

(1).  By  what  Terms  conttUuted. 

The  plaintiff  and  defendant,  together 
with  others,  entered  into  and  signed 
the  following  special  contract: — ''Be- 
ing desirous  that  the  communication 
between  London,  Heme  Bay,  and  Mar- 
gate, should  be  kept  open  during  the 
ensuing  winter,  by  means  of  a  small 
steam -boat,  we  hereby  authorize  Mr. 
G.  A.  B.  to  charter  the  Brockelbank, 
or  any  other  suitable  vessel,  for  that 
purpose,  on  the  best  possible  terms, 
and  to  make  the  necessary  arrange- 
ments for  her  running  on  the  station 
during  the  whole  or  such  part  of  the 
winter  as  may  be  deemed  expedient, 
on  our  joint  account,  each  of  us  taking 
a  proportionate  interest  in  this  enter- 
prize,  according  to  the  amount  sub- 
scribed, and  the  profit  or  loss  to  be  di- 
vided amongst  us  in  proportion  to  our 
subscription.  In  order  to  form  a  fund 
for  defraying  the  necessary  expenses, 
we  have  each  of  us  paid  £10  per  cent, 
on  the  amou;it  of  our  subscription,  and 
we  hereby  bind  ourselves,  and  agree 
to  pay  to  Mr.  G.  A.  B.  such  further 
instalments,  each  of  ns  in  proportion 
to  his  subscription,  as  it  may  be  ne- 
cessary to  call  for  from  time  to  time, 
should  the  earnings  of  the  boat  not  be 
sufScient  to  pay  the  expenses.  It 
being,  however,  understood  that  our 
liability  is  not  to  extend  beyond  the 
amount  subscribed  by  us  respective- 
ly :" — Held,  that  this  agreement  con- 
stituted a  partnership  between  the  par- 
ties who  signed  it;  and  that  the  plain- 
tiff, who  had  paid  such  debts  arising 
from  the  undertaking  as  the  earnings 
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of  the  boat  were  insufficient  to  satisfy^ 
could  not  maintain  an  action  for  money 
paid  against  the  defendant  who  had 
not  paid  op  his  subscription,  bat  that 
the  proper  form  of  action  was  a  special 
action  of  assumpsit  for  the  nou-per- 
formance  of  the  undertaking  to  pay 
the  plaintiff  the  instalments  from  time 
to  time.     Brown  v.  TapscoU^        119 

(2).  In  Mining  Company. 
Where  a  mining  company  was  formed, 
the  capital  to  be  £30,000,  in  3000 
shares  of  £10  each  ;  and  2000  shares 
only  were  actually  subscribed  for,  of 
which  the  defendant  took  100: — Held^ 
that  letters  subsequently  written  by 
the  defendant  to  the  directors,  requir- 
ing them  to  call  a  meeting  for  the 
purpose  of  changing  a  director,  were 
CTidence  to  go  to  the  jury  to  shew 
that  he  authorized  the  directors  to 
proceed  in  the  management  of  the  con- 
cern with  the  smatler  amount  of  capital, 
so  as  to  render  him  liable  for  the  price 
of  articles  supplied  for  the  use  of  the 
mines,  on  the  order  of  the  directors. 

The  members  of  a  mining  company 
have  authority  by  law  (in  the  absence 
of  any  proof  of  a  more  limited  autho- 
rity), to  bind  each  other  by  dealings 
on  credit,  for  the  purpose  of  working 
the  mines,  if  that  appear  to  be  neces- 
sary or  usual  in  the  management  of 
mines.     Tredwen  v.  Bourne^         461 

PAWNBROKERS'  ACT. 

On  the  24th  July  goods  were  pledged 
with  the  defendant,  a  pawnbroker,  in 
the  name  of  Mary  Wame,  and  the 
duplicate  was  made  out  accordingly. 
She  was,  in  fact,  the  wife  of  the  plain- 
tiff Vaughan,  but  it  did  not  appear 
that  this  fact  was  then  known  to  the 
defendant.  A  few  days  afterwards, 
the  same  person  applied  to  the  de- 
fendant for  a  copy  of  the  duplicate, 
and  a  form  of  declaration  of  the  loss 
of  it,  pursuant  t<r  the  stat.  39  &  40 
Geo.  3,  c.  99,  s.  16,  and  5  &  6  WiU. 


4,  c.  62,  8.  12.  On  the  6th  August, 
the  plaintiff  produced  the  duplicate  to 
the  defendant,  and  demanded  the  goods, 
tendering  the  money  advanced  on  them 
and  interest,  but  the  defendant  refused 
to  deliver  them,  on  the  ground  of  the 
declaration  having  been  obtained.  The 
plaintiff  applied  to  a  magistrate  to  com- 
pel himy  and  the  defendant  then  (on 
the  9th  August)  learnt  that  the  party 
who  pledged  the  goods  was  the  plain- 
tiff's wife: — Held,  that  upon  these 
facts,  the  Judge  at  the  trial  was  wrong 
in  directing  the  jury  that  the  detention 
of  the  goods  was  in  point  of  law  a 
conversion ;  and  that  he  ought  to  have 
left  it  to  them  to  say  whether  the  de- 
fendant had  a  bona  fide  doubt  as  to 
the  title  to  the  goods,  and  if  so,  whe- 
ther a  reasonable  time  for  that  doubt 
to  be  cleared  up,  by  the  party's  going 
before  a  magistrate  and  verifying  the 
declaration,  pursuant  to  the  39  &  40 
Geo.  3,  c.  99 1  s.  16,  had  elapsed  on 
the  6th  of  August ;  and  if  it  had,  that 
the  refusal  then  to  deliver  them  to  the 
plaintiff  amounted  to  a  conversion. 
Vaughan  v.  Watt,  492 

PAYMENT  INTO  COURT. 

See  Pleading,  II.  (6). 

PILOT  ACT. 

Case  against  the  owner  of  a  vessel, 
for  an  injury  done  by  her  in  running 
foul  of  the  plaintiff's  barge.  Plea, 
that  at  the  time  of  the  injury,  the  ves- 
sel was  being  conducted,  and  was  na- 
vigating the  river  Thames,  under  the 
conduct  of  a  licensed  pilot  in  charge  of 
the  vessel,  under  and  in  pursuance  of 
the  provisions  of  the  6  Geo.  4,  c.  125, 
and  that  the  damage  happened  to  the 
plaintiff  by  the  default,  incompetency, 
and  incapacity  of  such  pilot.  Repli- 
cation, that  before  the  said  time  when 
&c.,  the  vessel  had,  on  completing  a 
voyage  from  India,  been  brought  by  a 
licensed  pilot  into  the  St.  Katherine's 
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Dock,  and  th«t  ha^g  there  dlediaigcd 
lier  eei^o,  wae,  jnst  before  end  at  the 
aaid  time  whea  &c.,  being  removed, 
and  in  the  coorae  of  removal,  for  the 
pnryoae  of  going  oat  of  that  dock  to  a 
eertafai  dry  dock  in  the  port  of  London 
to  be  repaired,  and  that  ^  aaid  vesael 
waa  not,  at  the  said  time  when  &c., 
odierwite  navigating  or  paaaiag  upon 
the  said  river  Thames. 

Held^  First,  that  the  drcomataaces 
staled  in  the  replication  brooght  the 
caae  within  the  exoeptioB  in  the  63rd 
aeetion  of  the  act,  and  that  the  ovner 
waa  not  bound  to  employ  a  pilot. 

Secondly,  that  the  words  **  wanting 
a  pilot,*'  in  the  7Snd  section,  are  not 
tie  be  confined  to  aoch  vsaasli  as  are, 
by  the  provisions  of  the  act,  bound  to 
tiJce  a  pilot,  but  are  to  be  construed 
as  applying  to  any  veasel,  the  master 
or  owner  of  whieh  thinks  fit  to  require 
one. 

Thirdly,  that  iaaamueh  as  under  the 
7Snd  aecdoa  the  pilot  eould  not  law- 
fully reluse  to  go  on  board  and  take 
charge  of  any  vesael  wanting  a  pilot 
when  required  by  the  owner  ao  to  do, 
he  muat  be  considered,  when  so  re- 
quired and  employed,  as  acting  under 
aome  of  the  provisions  of  the  act,  and 
not  as  tho  private  servant  of  the  owner, 
and  therefore  that  the  owner  was  pro- 
tected by  the  55th  section  of  the  act 
from  his  prima  facie  liabiHty  in  respect 
of  the  injury  occasioned  by  the  act  of 
the  pilot,  whilst  he  was  so  employed 
by  the  owner.    Lnee^  v.  Ingmm^  302 
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I.  xMMariiliaii. 
(I).  DupUeihf. 

Assumpsit. — ^The  declaradon  stated 
that  on  &c.,  the  defendant  made  his 
bill  of  exchange,  and  directed  die  ssme 
to  A.  &  Co.,  payable  to  B.  or  his  order 
three  months  after  date,  which  period 
had  elapsed  before  the  commencenent 
of  the  suit;  that  B.  then  indorsed  it  to 
the  platntiir;  that  it  was  presented  for 
aooeptance  and  protested  for  non-ac- 
ceptance, of  which  the  defendant  had 
notice ;  that  the  bill  being  wholly  on- 
accepted  and  unpaid,  afierwards  ftc, 
when  it  became  due  on  &c*,  was  pre- 
sented for  payment  to  A.  &  Co.,  wko 
refused  to  pay  the  aame,  whereupon  it 
was  protested  for  non-payment,  of  sH 
which  the  defendant  had  notice.  And 
whereaa  also  the  said  defendant  befine 
ftc,  to  wit,  on  &c,  was  indebted  to 
the  plaintiff  &c.,  on  an  account  stated ; 
and  the  defendant,  in  consideration  of 
the  premises  respectively,  then,  to  wi^ 
on  the  day  and  year  last  aforesaid,  pro* 
mised  the  plaiDtiff  to  pay  him  the  said 
several  sums  respectively  on  request. 
To  this  declaration  there  was  a  de- 
murrer for  duplicity  and  uncertainty : — 
Held,  that  wbethor  the  first  part  of 
the  declaration  was  considered  aa  two 
counts,  or  as  one  only,  it  waa  not  de- 
murrable on  either  of  those  grounds. 
Gmlwa^  V.  Ro$e,  [See  also  II.  (S.), 
post],  291 

II.  PUms  la  bar. 
(1).  SmfenUpUat. 

In  trespaaa  qu.  d.  fr.,  the  defendant 
pleaded,  1st,  not  guilty;  2ndly,  that 
the  plaintiff  was  not  posaesaed;  3idly, 
that  defendant  was  aeised  in  fee ;  4thly, 
that  A.  B.  waa  seised  in  fee,  wad  that 
the  defendant,  by  hia  command,  oom- 
antted  the  trespasa  complained  o(  Ac. 
A  summons  having  been  taken  out  to 
atrike  out  the  3rd  and  4th  plena,  tihe 
Judge  refused  to  make  any  order,  where- 
upon an  application  for  that  pnipose 
waa  made  to  this  Conrt:^ — HMf  that 
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the  3rd  and  4thpks8-iDiglit  be  pleaded 
together  with  the  2Qd,  as  they  were 
not  necessarily  founded  on  the  same 
ground  of  answer  or  defence,  within 
R.G.,H.T.,4WIU.4,  S.6. 

Qftaret  whether  sn^  an  appeal  lies 
to  the  Court,  where  the  lodge  at 
chambers  has  refused  to  make  any 
order.     Morse  ▼•  Apperktf,  145 

(2).  Issuable  Pleas,  whai  are, 
A  plea  to  an  action  by  the  holder  of 
a  cheque,  that  the  consideration  for  the 
making  of  it  was  money  won  by  a  third 
party  of  the  defendant  at  hazard,  in  a 
common  gamii^-house,  is  not  an  issa- 
able  plea,  within  ^le  meaning  of  an 
order  to  plead  issuably.  Humphreys 
T.  The  Earl  of  fValdegrave,         622 

(3).  When  bad  as  amounting  to  Ge^ 
neral  Issue. 
In  an  action  on  the  case  against  the 
sheriff,  the  declaration  stated  a  judg- 
ment recovered  against  one  R.  W.,  the 
delivery  to  the  sheriff  of  a  writ  of  fi. 
fa.  issued  upon  this  judgment,  indorsed 
to  levy  &c.;  that  the  sheriff  seized  the 
goods  of  R.W.  within  his  bailiwick, 
and  remained  in  possession  of  them  for 
a  long  time,  during  which  he  might 
and  ought  to  have  sold  them,  yet  that 
he  neglected  the  execution  of  his  of- 
fice,  and  forbore  to  sell,  and  afterwards 
falsely  returned  that  the  goods  re- 
mained in  his  possession  lor  want  of 
buyers. — ^To  this  declaration  the  de- 
fendant pleaded — 1st,  that  he  did  not 
take  in  execution  any  goods  of  R.  W., 
or  remain  in  possession  by  virtue  of  the 
said  writ  for  the  said  space  of  time,  or 
any  part  thereof;  2ndly,  that  he  could 
not,  nor  might,  nor  ought  to  have  sold 
the  said  goods,  or  any  of  them,  under 
or  by  virtue  of  the  said  writ,  or  to  have 
raised  thereout  the  monies  indorsed  to 
be  levied,  within  the  space  of  time  in 
the  declaration  mentioned  ;  3rdly,  that 
R.  W.  became  a  bankrupt^  and  that 
within  two  months  after  the  Issuing  of 
the  writ  in  the  declaration  mentioned. 


and  ihe  delivery  thereof  to  the  defend- 
ant, and  ef  the  seizure  of  the  goods, 
and  before  the  passing  of  the  2&8 
Vict.  c.  29,  and  before  the  defendant 
couid  or  ought  to  have  sold  the  said 
goods,  a  fiat  issued,  and  the  said  R. W« 
was  declared  a  bankrupt;  and  that, 
before  the  commencement  of  the  ac- 
tion, an  ofBcial  assignee  was  appointed, 
in  whom  the  said  goods  so  taken  in 
execution  became  and  were  vested. 

Htldf  that  the  first  j^ea  was  bad  for 
doplldty;  that  the  second  plea  was 
bad,  as  amounting  to  the  general 
issue;  and  that  the  third  was  bad, 
as  being  an  argumentative  denial  of 
the  seizure  of  the  goods  of  R.W. 
Rowe  V.  jimeSf  747 

(4).  Payments 

Where  a  plaintiff  gives  credit  in  his 
particulars  of  demand  for  payments, 
whether  made  before  or  after  action 
brougfai,  and  goes  only  for  the  balance, 
a  plea  of  payment  is  to  be  taken  as 
pleaded  to  such  balance;  and  if  the 
defendant  proves  payments  to  thai 
amount,  independently  of  the  sums 
credited  in  the  particulars,  he  is  enti- 
tled to  a  verdict.  Eastwick  v.  Har^ 
man,  13 

(5).  Release. 
The  Court  will  not  set  aside  a  plea 
of  release  giveu  by  one  of  several 
plaintiffs,  unless  a  clear  case  of  fraud 
is  made  out  between  the  releasor  and 
the  defendant.  Fraud  upon  the  re- 
leasor is  not  a  ground  for  setting  aside 
the  plea,  since  that  may  be  replied. 
Wildv.  mUiams,  490 

(6).  Payment  into  Court. 
1.  A  plea  of  payment  into  court,  by 
two  defendants,  pleaded  to  one  or  more 
indebitatus  counts,  admits  only  that 
the  plaintiff  has  a  cause  of  action  on 
one  or  more  of  the  contracts  declared 
on,  to  the  amount  of  the  sum  paid  in  ; 
and  does  not  admit  the  defendants* 
joint  liability  to  any  greater  amount. 
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although  the  plaintiff  gives  evidence 
aliunde  to  fix  one  of  the  defendants 
with  liahility  to  a  greater  amount. 
StapleUm  v.  Nowell,  9 

2.  To  a  declaration  in  deht,  con- 
taining a  count  upon  a  hill  of  exchange 
for  S8^.  S«.  9d.9  with  counts  for  goods 
aold,  and  upon  an  account  stated,  each 
in  the  sum  of  £70,  and  demanding  in 
the  usual  form  the  sum  of  173^.  Ss. 
9d.t  the  defendants  pleaded,  except 
as  to  £30,  parcel  of  the  sum  of  173^. 
JU.  9d.  in  the  declaration  demanded, 
and  for  the  payment  of  which  said  sum 
of  £20  the  plidntiff  has  given  the  de- 
fendant credit  in  his  particulars  of  de- 
mand* actionem  non,  because  the  de- 
fendants now  bring  into  Court  the  sum 
of  1d(.  12«.,  ready  to  be  paid  to  the 
plaintiff,  and  they  further  say  that  they 
were  never  indebted  to  the  plaintiff  to 
a  greater  amount  than  the  said  sum  of 
13/.  123,  in  the  introductory  part  of 
this  plea  mentioned:— /fe/et,  that  the 
plea  was  bad  on  special  demurrer; 
that  it  ought  to  have  shewn  some  an- 
awer  as  to  part,  and  pleaded  payment 
into  Court  as  to  the  residue.  Jrmfield 
V.  Bwrgm,  281 

(6).  FaOmre  of  CamideraUon. 

Plea,  to  an  action  by  drawer  againbt 
an  acceptor  of  a  bill  of  exchange  for 
SO/.  8j.  6d.,  that  before  the  drawing 
and  acceptance  of  the  bill,  it  was 
agreed  between  the  plaintiff  and  de- 
fendant that  the  plaintiff  should  do  cer- 
tain carpenter's  work  for  the  defendant 
for  £63  ;  that  the  defendant  paid  the 
plaintiff  £43,  in  part  pavment  of 
the  £63,  and  afterwards  accepted  the 
bill  of  exchange,  on  account  of  the 
residue  of  the  £63;  that  the  plaintiff 
did  not  perform  his  agreement,  but 
neglected  to  perform  some  work,  and 
performed  in  an  unworkmanlike  man- 
ner other  work,  necessary  to  be  done 
under  the  agreement;  and  that  the 
£43  was  more  than  the  whole  work 


done  was  worth : — HM  bad,  (m  mn- 
tion  for  judgment  non  obstante  vere- 
dicto, as  disdosing,  not  a  total  fuliire 
of  consideration  for  the  bill,  but  only  s 
partial  failure  of  the  considerstiQii, 
to  which  the  money  payment  and  the 
bill  were  alike  applicable*  Trieieg  v. 
Lame,  278 

(7).  In  Debt. 
Debt  for  goods  sold  and  delivered 
and  on  an  account  stated.  The  psr- 
ticulars  claimed  9/.  17s.  6c/.  The  de- 
fendant pleaded,  as  to  all  except  two 
sums  of  1/.  Os.  6d,  and  8/.  17'.,  nus- 
quam  indebitatus;  as  to  IL  Of.  6</., 
payment  into  Court;  and  as  to  8/.  17'., 
a  set-off.  Issue  on  the  first  and  third 
pleas ;  the  plaintiff  took  out  of  Court 
the  money  paid  in  under  the  second. 
SembUf  that  upon  this  record  the 
plaintiff  had  nothing  to  prove,  and 
that  the  only  issue  was  on  the  defend- 
ant.    NewhaU  v.  Holt,  662 

(8).  In  Detinue. 

The  plea  of  non  detinet  merely  puts 
in  issue  the  fact  of  detention.  If  the 
defence  be  that  the  plaintiff  was  not 
possessed  of  the  goods,  or  that  the 
defendant  was  justified  in  detaining 
them,  such  a  defence  ought  to  be  spe- 
cially pleaded.    Richards  v.  Frankmm, 

420 

(9).  In  Actions  on  Bills  and  Notes. 

Plea,  to  an  action  of  debt  by  the 
payee  against  the  maker  of  a  pro- 
missory note  payable  on  demand,  that 
the  note  was  given  as  and  for  the  pur- 
chase-money  to  be  paid  to  the  plaintiff 
for  land  agreed  to  be  sold  by  the  plain- 
tiff to  the  defendant,  and  that  no  memo- 
randum or  note  of  the  contract  in 
writing  was  signed  by  the  defendant, 
or  any  person  lawfully  authorized  by 
him ;  and  that  there  was  not  any  con- 
sideration or  value  for  the  making  or 
payment  of  the  note,  except  as  afore- 
said:— Held  bad  on  general  demurrer. 
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The  plaintiff  replied,  that  after  the 
making  of  the  contract*  the  defendant 
paid  part  of  the  purchase-money,  and 
was  let  into  possession,  and  that  the 
plaintiff  had  always  been  ready  and 
trilling  to  execute  a  conveyance: — 
Qtueret  whether  this  replication  was 
bad  for  multifariousness.  Jtmea  v. 
Jomes^  84 

III.  Replication, 

(1).  Dei9^urid. 

To  an  action  on  a  bill  of  exchange 
by  the  indorsee  against  the  acceptor, 
the  defendant  pleaded,  that  the  bill 
was  drawn  and  accepted  for  the  ac- 
commodation of  B. ;  that  B.  indorsed 
and  delivered  it  to  the  plaintiff,  in 
order  that  he  the  plaintiff  should  dis- 
count it  and  pay  the  value  to  B.,  but 
that  the  plaintiff  did  not  discount  it  or 
pay  the  value  to  B.,  or  to  the  drawer, 
or  to  the  defendant.  To  this  plea  the 
plaintiff  replied,  de  injurid: — Held^ 
that  the  replication  was  good,  inas- 
much as  the  plea  amounted  to  matter 
of  excuse  for  the  nonpayment  of  the 
biU. 

The  defendant  pleaded,  also,  that 
after  the  indorsement  and  before  the 
commencement  of  the  suit,  the  plaintiff 
indorsed  and  delivered  the  bill  to  a 
person,  whose  name  is  to  the  defend- 
ant unknown;  and  the  defendant  then 
became,  and  still  is,  liable  to  pay  the 
amount  to  the  said  person  to  whom  it 
was  so  indorsed,  and  who  from  the 
time  of  that  indorsement  hitherto  has 
been  and  is  the  holder  thereof.  Re- 
plication, that  at  the  time  of  the  com- 
mencement of  this  suit  the  plaintiff 
was,  and  tUU  m,  the  holder  of  the  said 
bill;  without  this,  that  any  other  per- 
son is  the  holder  thereof,  in  manner 
and  form  as  in  that  plea  is  alleged: — 
Beld,  that  this  replication  was  bad,  as 
the  traverse  was  too  large,  and  put  in 
issue  the  plaintiff's  being  the  holder  of 
the  bill,  not  only  at  the  time  of  the 
commencement  of  the  suit,  but  also  at 
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the  time  of  the  plea  pleaded,  which 
was  immaterial.     Boian  v.   Arnold^ 

559 

(2).  When  a  Departure  from  Declar- 
ation. 

1.  In  trover,  the  declaration  alleged 
that  the  plaintiff  was  lawfully  possessed 
of  the  goods  *'  as  of  his  own  property;" 
and  the  replication,  in  answer  to  a 
special  plea  in  justification,  set  up  a 
right  to  the  possession  of  them  in  re- 
spect of  a  lien: — Held,  that  this  was 
not  a  departure.  Legg  v.  Evans, 
[and  see  ante,  II.  (9)],  36 

2.  Declaration  in  covenant  by  A., 
the  surviving  lessor  in  a  lease  for 
years,  granted  by  A.,  B.,  and  C,  to 
the  defendant,  on  a  covenant  to  repair 
and  leave  in  repair,  assigning  breaches 
in  not  repairing,  and  in  not  leaving  in 
repair  at  the  end  of  the  term.  Plea, 
that  A.,  B.,  and  C,  from  the  time  of 
making  the  demise  until  the  death  of 
B.,  and  A.  and  C.  afterwards,  had  a 
reversion  for  a  longer  term  of  years, 
expectant  on  the  lease,  and  that  after 
B.'s  death,  and  before  any  breach  of 
covenant,  A.  and  C.  assigned  such  re- 
version to  D.,  and  thenceforward  ceased 
to  have  any  reversion  or  interest  in  the 
demised  premises.  Replication,  that 
A.,  B.,  and  C.  were  not  until  the 
death  of  B.,  nor  were  A.  and  C.  after- 
wards, possessed  of  the  said  reversion 
in  the  demised  premises,  in  manner 
and  form  as  alleged  in  the  plea: — Held 
bad,  on  demurrer,  as  being  a  departure 
from  the  declaration.  Green  v.  James, 

656 

IV.  Similiter. 

Dating. 

Semble,  that  where  a  party  adds  the 
similiter,  forming  part  of  his  own 
pleadings,  it  is  a  pleading  within  R. 
H.  T.,  4  Will.  4,  s.  1,  and  must  bear 
a  date,  or  it  may  be  set  aside  for  ir- 
regularity. Such  irregularity  is  not 
waived  by  the  party  to  whom  the  issue 

M  M  M  M.  W» 
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80  made  ap  is  delivered,  omitting  to 
Ulce  tliat  objection,  on  attending  a 
anmmons  to  shew  canse  wliy  the  action 
should  not  be  tried  before  the  sheriff. 
Middleion  v.  Woods,  136 

V.  Demurrer. 
(1).  When  too  large. 
A  demurrer  commencing,  *'  And 
the  defendant  says  that  the  eaid  c2e- 
elaraiion  is  insufficient  in  law,"  and 
then  proceeding  to  assign  separate 
causes  of  demurrer  to  each  count  of 
the  declaration,  is  in  form  a  demurrer 
to  the  whole  declaration;  and  if  any 
count  be  good,  the  plaintiff  is  entitled 
lo  judgment,  the  demurrer  being  too 
large.  ParreUNavigation  Co.  v.  Stower, 

(2).  Whenfrivohus. 

The  Court  set  aside,  as  frivolous,  a 
demurrer  to  a  count  on  a  bill  of  ex- 
change by  indorsee  against  acceptor, 
on  the  ground  that  (after  stating  that 
J.  8c  C.  made  the  bill)  it  stated  it  to 
be  payable  to  the  drawers'  order,  not 
then  naming  them:  and  they  refused 
to  let  in  the  defendant  to  plead  a  plea 
which,  as  he  alleged,  shewed  that  the 
bill  was  without  consideration.  KmU 
▼.  Stockdale,  478 

VI.  Profert. 

1.  The  plaintiff  alleged  as  an  excuse 
for  not  making  profert  of  a  deed,  that 
it  was  "in  the  possession  of  certain 
persons,  to  wit,  J.  B.  H.,  &  T.  H.,  who 
before  and  at  the  time  of  the  com- 
mencement of  the  suit,  and  thence  hi- 
therto, have  held  and  still  hold  the 
same  by  agreement  theretofore  in  that 
behalf  made  between  the  plaintiff  and 
the  defendant:" — Heldt  that  this  was 
not  a  sufficient  excuse  for  the  want  of 
profert,  as  it  did  not  allege  that  the 
party  who  had  possession  of  the  deed 
had  refused  to  produce  it.  HiU  v. 
Marsdeih  718 

2.  In  pleading  a  conveyance  by  lease 


and  release,  profert  must  be  nude  of 
the  release.    Jenkm  ▼.  Peoee,     W 

POUND   BREACH. 
See  DxsTEESs. 

PRACTICE. 

See  Judge's  Ordsx. 
Particulars. 
Process. 

1.  Deposit  in  Lieu  ofBaSiL 

Where  a  defendant,  on  beiqg  held 
to  bail  under  a  Judge's  order,  depositt 
with  the  sheriff  the  amount  indoned  on 
the  writ,  and  lOiL  for  costs,  under  the 
43  Geo.  3,  c.  46,  s.  2,  and  aflcrwardi 
allows  those  sums,  with  an  additiooal 
102.,  to  be  paid  into  Court,  the  pliinulf 
is  not  entitled  to  have  the  two  &nner 
sums  paid  out  to  him.  Schensmki'^* 
Peronnet,  90 

2.  Service  of  rule. 

Service  of  a  rule  by  giving  it  to  de 
defendant's  servant  at  his  wsrehoose, 
that  being  his  usual  place  of  bosiness, 
held  insufficient.      Ibotson  v.  Phdph 

3.  Service  of  Judge's  Order. 

A  party  obtaining  a  Jodge's  orier 
ought  to  serve  it  "forthwith,"  i.  e.,be- 
fore  the  opposite  party  can  take  tbe 
next  step.  And  where  a  party,  at  ^ 
o'clock  on  the  day  before  the  time  for 
joining  in  demurrer  expired,  obtafaed 
an  order  for  three  days'  time  to  jon 
in  demurrer,  which  was  not  sem 
until  two  o'clock  on  the  following  daji 
and  the  plaintiff  had  signed  jodgoert 
at  the  opening  of  the  office  at  U 
o'clock  on  the  same  morning  >—ntf»i 
that  the  oi^r  had  been  serred  too 
late.  Eenneif  v.  Hutchinson  ^^ 
4.  Staying  Proceedings' 

I.  In  an  action  by  tbe  owBffsrf 
goods  which  were  on  board  s  ntfdt 
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and  were  lost  by  a  collision  with  the 
defendant's  vessel,  the  jury  haying 
foand  a  verdict  for  the  defendants, 
the  plaintiffs  in  another  action  against 
the  same  defendants  for  the  same  in- 
jnryy  which  stood  next  in  the  paper  for 
triidy  withdrew  the  record.  The  Court 
refased,  on  Che  application  of  the  plain- 
tiffs in  the  first  action,  to  stay  the  judg- 
ment and  execution  until  after  the  trial 
of  the  secood,  although  it  was  stated 
on  affidavit  that  material  evidence  in 
fevonr  of  the  plaintiffs,  which  could  not 
be  produced  on  the  former  trial,  would 
be  adduced  on  the  other:  the  Judge 
being  satisfied  with  the  verdict.  Yates 
V.  ne  Dublin  Steam  Packet  Com- 
pany, 11 
2.  Where  the  trustees  of  a  lady,  who 
had  authorized  the  defendant  to  re- 
ceive her  rents,  countermanded  his  au- 
thority, and  brought  an  action  to  re- 
cover the  money  received  by  the  de- 
fendant under  that  authority: — Held^ 
that  the  Court  had  no  power  to  order 
the  proceedings  in  the  action  to  be 
stayed,  in  order  to  give  time  to  the 
defendant  to  obtain  an  injunction  to 
restrain  the  action.  Vandersiegen  v. 
WUham,                                        457 

5.  Judgment  as  in  Case  ofNonsuUs* 

1.  Issue  joined,  in  a  country  cause, 
in  Michaelmas  Vacation,  and  no  notice 
of  trial  given.  A  motion  for  judgment 
as  in  case  of  a  nonsuit,  in  Trinity 
Term,  is  too  soon ;  for  the  issue  joined 
in  vacation  is  referred  to  the  suhse- 
^ttent  term.    Dore  v.  Hayden^      626 

2.  Where,  in  answer  to  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  the 
plaintiff  deposed  that  since  action  brought 
he  had  been  informed  by  the  defendant's 
neighbours,  and  which  he  believed  to 
be  true,  that  the  defendant  was  in- 
solvent:— Held^  that  this  was  not  suffi- 
cient to  compel  the  defendant  to  accept 
a  stet  processus,  but  that  the  defendant 
was  entitled  to  a  peremptory  under- 
taking.    Symes  v.  Amor,  814 


6.  Setting  aside  Judgment. 

An  affidavit  in  support  of  rule  to  set 
aside  an  interlocutory  judgment,  must 
state  in  express  terms  that  judgment  has 
been  signed:  and  it  was  held  not  to  be 
sufficient  to  state  that  a  rule  to  compute 
had  been  served  on  the  defendant.  Clas- 
sey  v,  Drayton^  17 

PRESCRIPTION  ACT. 

See  Right  of  Pasturage. 

To  an  action  of  trespass  qu.  cl.  fr., 
the  defendant  pleaded  a  right  of  way 
across  the  locus  in  quo  for  the  occu«  W 
piers  of  B.  field,  on  foot,  and  with  cat- 
tle and  carriages,  enjoyed  as  of  right 
and  without  interruption  for  twenty 
years  before  the  commencement  of  the 
suit,  under  the  stat.  2  &  3  Will.  4,  c. 
71*  The  replication  traversed  so  much 
of  the  alleged  right  of  way  as  was 
claimed  to  be  used  with  carriages,  and 
as  to  the  residae  of  the  plea,  set  forth 
an  act  of  Parliament  (the  Trent  Navi- 
gation Act,  23  Geo.  3,  c.  48)  under 
which  the  Trent  Navigation  Company, 
before  the  commencement  of  the  twenty 
years,  made  a  haling-path  for  towing 
vessels  along  the  river,  across  the  locus 
in  quo,  into  B.  field ;  that  after  the  com- 
mencement of  the  twenty  years,  under 
the  powers  of  another  act  of  Parlia- 
ment, (the  Dunham  Bridge  Act,  11 
Geo.  4,  c.  Ixvi),  another  haling-path 
was  set  out  nearer  to  the  river,  but 
also  across  the  locus  in  quo  and  into 
B.  field,  and  that  thereupon  the  Navi- 
gation Company  abandoned  the  former 
haling-path,  which  thenceforth  ceased 
to  be  used  as  such :  that,  before  and  at 
the  commencement  of  the  twenty  years, 
the  occupiers  of  B.  field  used  and  en- 
joyed as  of  right  and  without  interrup- 
tion, by  virtue  and  under  the  provisions 
of  the  first  act  of  Parliament,  a  way 
along  the  first-mentioned  haling-path, 
across  the  locus  in  quo,  on  foot  and 
with  cattle,  which  right  of  way  ceased 
and  determined  on  the  abandonment  of 
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thathaling-path :  bat  tbatfrom  that  time 
until  the  commencement  of  the  suit, 
the  occupiers  of  B.  fields  claiming  right 
to  the  way  as  a  continuation  of  the 
right  before  enjoyed  by  them  under  the 
act  of  Parliament,  continued  to  use 
the  same  way;  which  way^  and  the 
use  and  enjoyment  thereof  along  the 
haling-path  as  aforesaid,  is  the  same 
way,  and  the  same  use  and  enjoy- 
ment thereof,  as  in  the  plea  men- 
tioned, except  as  to  the  user  with  car- 
riages :—^Held,  on  demurrer,  that  the 
replication  was  good :  that  it  disclosed 
<t  facts  shewing  that  the  defendants* 
user,  although  as  of  right  and  with- 
out interruption  during  the  twenty 
years,  within  the  meaning  of  the  2  &  3 
Will.  4,  c.  71,  ss.  2  &  5,  was  not  such 
as  would,  before  the  statute,  have  been 
sufficient  to  prove  a  claim  by  prescrip- 
tion or  non-existing  grant:  and  that 
those  facts  must  be  replied  specially, 
and  could  not  have  been  given  in  evi- 
dence under  a  traverse  of  the  right 
of  way  alleged  in  the  plea.  Kinioch 
v.  NevUe,  795 

PRINCIPAL  AND  AGENT. 

See  Stock-broker. 

(1).  False  Representation  by  Agent. 

Assumpsit  for  the  non-performance 
of  an  agreement  to  take  a  ready-fur- 
nished house.  Plea,  that  the  plaintiff 
caused  and  procured  the  defendant  to 
enter  into  the  agreement  by  means  of 
fraud,  covin,  and  misrepresentation  of 
the  plaintiff,  and  others  in  collusion 
with  him ;  on  which  issue  was  joined. 
It  appeared  at  the  trial,  that  the  plain- 
tiff had  employed  one  C.  to  let  the 
house  in  question,  and  the  defendant 
being  in  treaty  with  C.  for  taking  it, 
asked  him  "  if  there  was  any  objection 
to  the  house,"  to  which  he  answered 
that  there  was  not;  and  the  defendant 
entered  into  and  signed  the  agreement, 
but  afterwards  discovered  that  the  ad- 
joining house  was  a  brothel,  and  on 


that  ground  declined  to  fulfil  the  con- 
tract. It  appeared  that  the  plaintiff 
knew  of  the  existence  of  the  brothel 
before,  but  C,  the  agent,  did  not: — 
Heldy  (Lord  Abinper,  C.  B.,  disseii- 
tiente),  that  it  was  not  sufficient  to 
support  the  plea,  that  the  representa- 
tion turned  out  to  be  untrue,  but  that 
for  that  purpose  it  ought  to  have  been 
proved  to  have  been  fraudulently  made; 
that  as  the  representation  was  not  em- 
bodied in  the  contract,  the  contract 
could  not  be  affected  by  it,  unless  it 
were  a  fraudulent  representation;  and 
that  the  knowledge  of  the  plaintiff  of 
the  existence  of  the  nuisance,  and  the 
representation  of  the  agent  that  it  did 
not  exist,  were  not  enough  to  consti- 
tute fraud,  80  as  to  support  the  plea. 
Comfoot  V.  Fowke,  S58 

(2).  Revocation  of  Agent's  Authority. 

Case. — ^The  declaration,  by  assignees 
of  bankrupts,  stated,  that  the  defend- 
ant was  a  commission-agent  at  Mon- 
treal, and  that  the  bankrupts,  before 
their  bankruptcy,  delivered  to  him  cer- 
tain goods,  which  were  not  to  be  sold 
at  less  than  invoice  prices ;  that  at  the 
time  of  the  bankruptcy  a  large  quantity 
of  these  goods  remained  in  the  defend- 
ant's hands  unsold ;  that  the  plaintiffs, 
being  assignees  of  the  bankrupts,  di- 
rected the  defendant  not  to  sell  the 
goods  at  less  than  invoice  prices,  un- 
til he  had  rendered  to  them  an  account 
of  the  goods,  and  the  plaintiffs  had 
been  enabled  to  judge,  and  had  deter- 
mined and  given  the  defendant  notice, 
whether  they  would  redeem  the  goods 
without  sale  or  not.  Breach,  that  the 
defendant,  after  the  bankruptcy,  and 
after  he  had  rendered  an  account  of  the 
goods,  sold  them  at  less  than  the  invoice 
prices,  although  the  defendant,  after 
the  rendering  of  the  account,  and  be- 
fore the  sale,  was  required  by  the  plain- 
tiffs, and  they  gave  him  notice  to  send 
the  goods  to  England,  and  that  they 
would  redeem  them  without  sale.    The 
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defendant  pleaded,  that  after  the  hank- 
rupts  had  caused  the  goods  to  be  deli- 
vered to  him,  and  before  and  at  and 
after  their  bankruptcy,  and  whilst  the 
goods  remained  unsold  in  his  hands, 
the  defendant,  for  advances  made  be- 
fore the  bankruptcy,  had  a  lien  upon 
the  goods;  that  the  bankrupts,  before 
their  bankruptcy,  and  after  the  deli- 
very of  the  goods,  in  consideration  of 
the  advances  by  the  defendant,  agreed 
with  the  defendant  that  he  should  sell 
the  goods  at  the  best  market  prices, 
and  realize  thereon   against  his  said 
advances;  that  the  defendant,  relying 
upon  the  authority  to  him  to  sell  and 
realize  against  his  said  advances,  per- 
mitted his  advances  to  remain  unpaid 
for  a  long  time,  to  wit,  until  and  at  and 
after  the  bankruptcy;   that  after  the 
bankruptcy,   and  after  the  defendant 
had  rendered  an  account  of  the  goods, 
and  whilst  they  were  unsold,  the  plain- 
tiffs did  not  tender  or  offer  to  pay  the 
defendant  his  advances  or  lien,  or  to 
redeem  the  goods  before  the  defendant 
should  part  with  them,  and  the  said 
goods  so  remaining  on  hand  were  then 
deteriorating  and  depreciating  in  price, 
and  the  market  getting  worse;  where- 
fore he,  the  defendant,  exercising  his 
best  judgment  for  the   estate  of  the 
bankrupts,  and  the  plaintiffs  as  assign- 
ees, and  to  realize  his  advances,  after 
he  was  required  to  send  the  goods  to 
London  to  be  redeemed,  sold  the  said 
goods  at  the  best  market  prices,  ac- 
cording to  the   said  authority  of  the 
bankrupts  to  him  in  that  behalf,  using 
his  best  judgment  therein,  as  he  law- 
fully might ;  and  after  giving  credit  for 
the  proceeds  under  such  sale,  there 
still  remained  due  to  the  defendant  a 
large  sum  of  his  said  advances,  and 
the  estate  of  the  bankrupts,  and  the 
plaintiffs,  as  assignees,  were  still  in- 
debted in  a  large  amount  on  account  of 
the  advances: — Held^  first,    that  the 
breach  did  not,  by  alleging  that  the 
plaintiffs  gaxe  the  defendant  notice  to 


send  the  goods  to  England^  render  the 
declaration  bad;  secondly,  that  the 
plea  was  bad,  as  it  shewed  no  consi- 
deration for  any  agreement  which  de- 
prived the  bankrupts  or  the  assignees 
of  their  right  to  revoke  the  authority 
to  the  defendant  to  sell.  Raleigh  v. 
Atkinson,  670 

PRINCIPAL  AND  SURETY. 
See  Statute  of  Limitations,  (2). 

PROCESS. 

(1).  Writ  of  Summons, 
Amendment  of. 

1.  Where  a  writ  of  summons  was  by 
mistake  dated  the  4th  of  April,  the 
praecipe  being  dated  the  4th  of  May : — 
Held,  that  a  Judge  had  power  to  order 
an  amendment  of  the  writ,  so  as  to 
make  it  correspond  with  the  praecipe. 
Kirk  V.  Dolby,  636 

2.  The  plaintiffs  having  brought  an 
action  of  debt  against  the  defendant, 
obtained  a  distringas  and  proceeded  to 
outlawry.  The  defendant  did  not  ren* 
der  to  the  sheriff  on  the  exigent,  but 
before  the  last  proclamation  entered  an 
appearance,  but  without  obtaining  a 
supersedeas.  The  plaintiffs  thereupon 
stayed  all  proceedings  in  the  outlawry; 
but  having  another  cause  of  action 
sgainst  the  defendant  on  a  special  con- 
tract, commenced  an  action  of  assump- 
sit against  him,  and  applied  to  his  at- 
torney to  appear  for  him,  which  the 
latter  refused  to  do.  The  plaintiffs 
then  proposed  to  consolidate  the  two 
actions,  by  changing  the  first  writ  in 
debt  into  assumpsit,  so  as  to  include 
both  causes  of  action  in  the  latter. 
This  the  defendant  refused  to  do,  and 
kept  out  of  the  way  to  avoid  being 
served  with  the  writ.  The  Court  re- 
fused to  set  aside  the  appearance  to  the 
first  writ,  or  to  allow  that  writ  to  be 
amended.     Green  v.  Keitiebg,      731 
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(2).  Capiat — Form  of. 

A  writ  of  ca.  sa.,  issued  after  the 
passing  of  the  1  &  2  Vict.  c.  110,  but 
before  the  promulgations  by  the  Judges 
of  the  forms  of  writs  of  H.  T.,  3  Vict., 
commanded  the  sheriff  to  take  the  de- 
fendant to  satisfy  the  debt  and  costs,  to- 
gether with  interest  at  the  rate  of  £4 
per  cent.,  and  to  have  that  money,  with 
such  interest,  before  the  Court,  &c., 
and  to  all  such  things  as  by  the  statute 
of  1  &  2  Vict,  he  was  authorized 
and  required  to  do  in  that  behalf: — 
Held^  that  the  party  might  alter  the 
writ,  comformably  to  the  additional  re- 
medies given  by  the  statute,  although 
no  new  form  had  yet  been  promulgated 
by  the  Judges:  and  that  the  above 
form  of  writ  was  good.  Erdy  v. 
Martim^  480 

(3).  Distringas. 

1.  Service  of  distringas  on  lunatic. 
Bmmphreys  v.  Grifiths^  89 

2.  The  keeper  of  a  lunatic  having 
refused  to  allow  the  lunatic  to  be  served 
with  a  writ  of  summons,  the  Court 
granted  a  rule  for  a  distringas,  to  be 
served  in  the  first  instance  upon  the 
friends  of  the  lunatic,  and  if  they  could 
not  be  found,  upon  the  keeper.  Branr- 
SOS  V.  Moss^  420 

(4).   Writ  of  Sequestration. 

Where  a  writ  of  sequestration  was 
returned  to  this  Court  beifore  the  plain- 
tiff's execution  was  satisfied,  the  Court 
allowed  it  to  be  taken  off  the  file  and 
sent  back  to  the  Bishop,  in  order  that 
he  might  take  the  return  off  the  writ 
and  certify  to  the  Court  what  he  had 
done  under  it.  The  rule  for  that  pur- 
pose is  absolute  in  the  first  Instance. 
AlderUm  v.  St.  A^^yn,  150 

PROMISSORY  NOTE. 
Set  Bills  akd  Notes. 


RAILWAY. 

See  Waylbavi. 

RAILWAY  ACT. 

See  TURWFIKB-ROAD. 

(1).  Construction  of  . 

By  the  Hull  and  Selby  Railway  Act, 
6  Will.  4,  c.  Ixxx.  s.  69,  it  is  pn>- 
vided,  "  that  where  any  part  of  any 
OBrriage»  horse,  or  foot  road,  railway 
or  tram  road,  quay,  wAoi/,  slope  or 
o^ier  eommunieationj  either  public  or 
private,  shall  be  found  necessary  to  be 
cut  through,  raised,  sunk,  taken,  or  so 
wnteh  tiered  as  to  be  impassable  or 
inconvenient  for  passengers,  catde,  oc 
carriages,  or  for  the  transporting,  con- 
veying, landing,  shipping,  or  deposit- 
ing of  any  goods  or  mercfaandiae,  the 
Company  shall,  at  their  own  expeose, 
before  any  such  road»  quay,  whszt 
slope,  or  other  communication  shall  be 
cut  through,  raised,  sunk,  takes,  or  in- 
jured as  aforesaid,  cause  aDotbergood 
and  sufficient  road,  quay,  wharf,  slope, 
or  other  communication,  as  the  case 
shall  require,  to  be  set  out  and  made 
instead  thereof,  as  convenient  for  pas- 
sengers, &C.,  and  for  transporting,  ftcy 
of  goods  and  merchandize,  as  the  said 
road,  quay,  wharf,  slope,  or  other  com- 
munication so  to  be  cut  thronj^h,  raised, 
sunk,  taken,  or  injured  as  aforesud,  or 
as  near  thereto  as  may  be.'*  The 
plaintiff  had  a  wharf  on  the  river  Hnm- 
ber,  between  which  and  die  low-water 
mark  the  defendants  constructed  their 
railway,  (in  the  line  prescribed  by  the 
act  of  Parliament),  thereby  rendering 
the  communication  between  the  wharf 
and  the  river  inconvenient  and  danger^ 
ous: — Held^  that  the  piaintiff^s  wharf 
was  thereby  injured  within  the  mean- 
ing of  this  section,  (which  was  not  con- 
fined to  an  injury  done  hodilif  to  the 
wharf  itself);  that  he  was  entitled  to 
have  a  new  wharf  constructed  for  him 
by  the  defendants,  and  was  not  boud 
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to  apply  for  compeuBadon  under  another 
section  of  the  act,  which  empowered  a 
sheriff's  jury  to  assess  the  sum  payable 
for  any  future  temporary,  or  perpetual, 
or  recurring  damages,  done  or  sustained 
by  reason  of  the  taking  of  land  for  the 
purposes  of  the  act. 

Under  what  circumstances  proprie- 
tors of  the  railway,  who  had  parted 
with  their  shares  in  order  to  become 
witnesses  for  the  defendants,  were  com- 
petent, ^iksre.  BeUy.HMandSelby 
Railwajf  Company ^  699 

(2).  CcnstruotUm  of—AcHonfor  Calk. 

By  the  Edinburgh  and  Leith  Rail- 
way Act,  6  &  7  Will.  4,  e.  cxzi.  s. 
60,  it  is  provided,  that  in  actions  by 
the  Company  for  calls,  it  shall  be  suffi- 
cient to  allege,  that  the  defendant,  being 
a  proprietor  of  so  many  shares,  is  in- 
debted to  the  Company  in  such  sum  of 
money  upon  such  shares  belonging  to 
him,  whereby  a  right  of  action  hath 
acemed  to  tlie  Company  by  virtue  of 
this  act,  without  setting  out  the  special 
matter ;  and  in  such  action  it  shall  only 
be  necessary  to  prove  that  the  defend- 
ant was  a  proprietor  at  the  time  of 
making  the  adls,  that  they  were  in 
fact  made,  and  that  notice  thereof  was 
given  according  to  the  act.  To  a  de- 
chiration  in  the  general  form  given  by 
this  clause,  the  defendant  pleaded  pleas 
denying  notice  of  the  calls  pursuant  to 
the  act,  and  concluding  wi^  a  verifi- 
cation:— Held^  that  the  allegation  of 
notice,  that  being  a  &ct  necessary  to 
be  proved  in  order  to  entitle  the  plain- 
tiffs to  recover,  must  be  taken  to  be 
impliedly  contained  in  the  declaration, 
by  reference  to  the  act  of  Parliament; 
and  therefore  that  the  pleas,  being  in 
denial  of  a  matter  necessarily  implied 
in  the  declaration,  ought  to  have  con- 
cluded to  the  country  and  not  with  a 
verification,  and  were  on  that  ground 
bad  on  special  demurrer. 

Semble^  that  in  such  case,  the  plea 
of  not  indjebted  would  sufficiently  put 


in  issue  all  the  matters  required  by  the 
act  to  be  proved  in  support  of  the 
action. 

By  another  section  of  the  act,  (s. 
49),  the  directors  were  empowered  to 
make  the  calls  in  manner  therein  men- 
tioned, and  to  sue  for  them,  in  case 
of  nonpayment,  by  action  of  debt;  or 
otherwise,  in  their  option,  the  pro« 
prietors  neglecting  to  pay  the  same 
should  forfeit  all  their  shares  for  the 
benefit  of  the  Company :  provided,  that 
no  advantage  should  be  taken  of  any 
such  forfeiture,  until  notice  thereof 
given  to  the  proprietor  in  manner 
therein  mentioned,  nor  unless  the  same 
should  be  declared  to  be  forfeited  at 
some  general  or  special  meeting  of  the 
Company  within  six  months  after  such 
forfeiture  should  happen,  which  decla- 
ration should  ipso  jure  be  a  forfeiture 
of  the  shares.  To  an  action  of  debt 
for  calls,  the  defendant  pleaded,  that 
by  reason  of  having  neglected  to  pay 
calls  on  his  shares,  they  were,  in  pur- 
suance of  the  act,  declared  by  the 
directors  to  be  forfeited,  and  the  di- 
rectors exercised  and  declared  their 
option,  according  to  the  act,  that  the 
same  should  be  forfeited,  and  the  same 
then  became  and  were  forfeited,  of 
which  the  defendant  had  due  notice, 
and  acquiesced  in  the  forfeiture: — 
Heldf  on  special  demurrer,  that  the 
plea  was  bad,  for  not  shewing  that  the 
shares  were  declared  to  be  forfeited  at 
a  general  or  special  meeting  of  the 
Company,  according  to  the  provi- 
sions of  the  act.  Edinburghf  Leith, 
and  Newhaven  BaUway  Company  v. 
HehhlmhUe,  707 

(3).  Construction  o/-^InquisUion 
under* 

The  Bristol  and  Exeter  Railway 
Act,  6  &  7  Will.  4,  c.  xxxvi.  s.  25, 

enabled  the  Company,  in  case  (inter 
alia)  any  person  whose  lands  should 
be  required  for  the  purposes  of  the 
act,  should,  for  twenty-one  days  after 
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notice  in  writing  given  to  him>  neglect 
or  refuse  to  treat,  or  should  not  agree 
with  the  Company,  for  the  sale  of  his 
interest,  to  issue  a  warrant  nnder  their 
common  seal,  or  under  the  hands  of 
three  at  least  of  the  directors,  to 
the  sheriff  of  the  county  in  which  the 
lands  should  he,  commanding  him  to 
summon  and  return  a  jury,  who  should 
inquire  of,  assess,  and  give  a  verdict 
for  the  amount  of  money  to  be  paid  for 
the  purchase  of  such  lands,  and  for 
compensation  for  damage  thereto :  and 
that  the  sheriff  should  accordingly 
give  judgment  for  such  purchase-mo- 
ney, &c.,  which  should  he  binding  and 
conclusive  upon  all  persons;  fourteen 
days'  notice  being  given  of  the  time 
and  place  of  the  inquiry.  A  sub- 
sequent clause  of  the  act  (s.  242)  en- 
acted, that  the  whole  of  the  sum  there- 
in mentioned  as  the  probable  expenses 
of  making  the  railway,  &c.,  should  be 
subscribed  for  before  any  of  the  powers 
given  by  the  act  in  relation  to  the  com- 
pulsory taking  of  land  for  the  purposes 
of  the  railway,  should  be  pnt  in  force. 

An  inquisition  taken  under  s.  25, 
recited,  that  notice  had  been  given  to 
the  party  that  his  lands  were  required 
by  the  Company  for  the  purposes  of 
the  act,  and  that  he  had  not  within 
twenty-one  days  afterwards  agreed  with 
the  Company  for  the  sale  of  them ;  and 
also  that  fourteen  days'  notice  had 
been  given  of  the  time  and  place  of 
the  inquiry  before  the  sheriff; — Held^ 
in  ejectment  by  this  party  against  the 
Company  for  these  lands,  subsequently 
taken  by  them  under  the  act,  that  the 
inquisition  was  sufficient  in  form,  and 
that  it  need  not  set  forth  that  the 
whole  capital  had  been  subscribed ;  but 
that  if  this  were  the  fact,  it  should 
come  by  way  of  answer  from  the  plain- 
tiff. 

The  57th  section  of  the  act  enacted, 
that  the  lands  to  be  taken  for  the  line 
of  the  railway  should  not  exceed 
Xwpnty«two  yards  in  breadth^  except 


where  a  greater  breadth  should  be  ne- 
cessary for  waiting-phees,  embank- 
ments, cuttings,  &c.  &c. :  and  the  59th 
section  provided,  that  the  Company,  in 
making  the  railway  and  other  works, 
should  not  deviate  from  the  Une  de- 
lineated on  the  plan  deposited  with  the 
clerk  of  the  peace  in  pursuance  af  the 
act,  with  or  without  consent  of  the 
owners  or  occupiers  of  the  lands,  moie 
than  100  yards,  and  that  no  deviation 
should  extend  into  the  lands  or  pro- 
perty of  any  person  not  mentioned  in 
the  book  of  reference  to  the  plan,  un- 
less omitted  by  mistake :  and  the  Com- 
pany were  empowered  to  make  such 
deviations  t»  tiie  section  as  might  be 
necessary  in  consequence  thereof: — 
Heidi  that  this  section  only  pTohil»ted 
the  Company  from  making  the  substi- 
tuted Une  of  the  railway  itself  at  a 
greater  distance  than  100  yards  /rom 
the  line  delineated  in  the  plan;  hot 
that  it  did  not  prevent  them  from  tak- 
ing lands  at  a  greater  distance  from  it 
than  the  100  yards,  for  the  purpose  of 
embankments,  cuttings,  &c.;  die  ii^ 
tention  of  the  act  being  to  give  the 
Company  the  same  inci^ntal  povets 
with  respect  to  the  deviated  line,  as 
they  had  with  respect  to  the  original 
line. 

Heldf  also,  that  a  party  whose  lands 
were  so  taken  could  not  object  that  the 
Company  had  taken,  for  the^  same  pur- 
pose, lands  of  another  person  not  men- 
tioned in  the  book  of  reference. 

The  47th  section  of  the  act  enabled 
the  Company,  on  payment  of  such  sum 
as  should  have  been  awarded  by  the 
jury  to  the  party,  or,  in  case  (inter 
alia)  he  should  refuse  oi  neglect  to 
convey  the  lands,  on  payment  of  it 
into  the  Bank  of  England,  in  the  name 
and  with  the  privity  of  the  Accountant- 
General  of  the  Court  of  Exchequer,  to 
the  credit  of  the  party,  subject  to  the 
order  of  the  Court,  to  enter  upon  and 
take  the  lands.  By  the  257th  section, 
the  compulsory  powers  of  the  act  were 
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limited  to  tlie  period  of  two  years  after 
the  passing  of  the  act ;  which  expired 
on  the  19th  of  May,  1838.  By  a  sah- 
seqaent  act,  1  Vict,  c,  xxvi.  (which  re- 
ceived the  royal  assent  12th  Jane, 
1838)  8. 1,  all  the  powers  and  clauses 
of  the  former  act  were  to  extend  to 
the  works,  &c.,  to  he  done  under  that 
act,  as  if  repeated  and  re-enacted  in  it. 
S,  2  repealed  s.  47  of  the  former  act. 
S.  12  revived  the  time  limited  hy  the 
former  act  for  taking  and  using  lands, 
and  extended  and  enlarged  it  for  three 
years  from  the  expiration  of  the  two 
years  mentioned  in  the  former  act: 
and  8.  14  enacted,  that  upon  payment 
of  such  sums  as  should  have  been 
awarded  hy  the  jury  into  the  Bank  of 
England,  as  in  the  recited  act  directed, 
the  Company  should  have  power  to 
enter  &c.,  [re-enacting  s.  47  in  terms]. 
An  inquisition  was  taken  under  the 
6  &  7  Will.  4,  within  the  two  years  li- 
mited hy  that  act.  On  the  11th  of 
Jnne,  1838,  the  Company  obtained  an 
order  of  the  Court  of  Exchequer  for 
payment  of  the  purchase-money  into 
the  Bank;  and  on  the  21st  they  paid 
it  in  accordingly,  the  plaintiff  not  hav- 
ing in  the  meantime  offered  to  con- 
vey:— Held,  that  these  proceedings 
were  warranted  by  the  1  Vict.  c.  xxvi. 
8.  14,  and  might  be  founded  on  the 
inquisition  taken  under  the  former  act. 
Doe  d.  Payne  v.  Bristol  and  Exeter 
Railway  Co.  320 

RAILWAY  SHARES. 

Conveyance  of. 
The  Brighton  Railway  Act,  1  Vict. 
c.  cxix.  s.  155,  requires  the  convey- 
ance of  shares  to  be  by  writing,  duly 
stamped,  to  be  under  the  hands  and 
seals  of  both  parties.  The  clause  af- 
terwards calls  the  instrument  a  "  deed 
or  conveyance,"  and  a  "  deed  of  sale  or 
transfer:" — Heldy  that  this  conveyance 
must,  in  order  to  satisfy  the  statute,  be 
by  deed :  and  therefore  that  an  instru- 
ment  of  transfer  of  shares,  executed 


by  the  proprietor  of  such  shares,  with 
the  name  of  the  purchaser  in  blank, 
and  handed  over  by  him  to  the  plain- 
tiff, by  whom,  on  the  sale  of  such 
shares  to  the  defendant,  the  defend- 
ant's name  was  inserted  as  the  pur- 
chaser, was  void.  Hibblewhite  v. 
M'Morine,  200 

RELEASE. 
See  Plbadino,  II,  (5). 

REPUTATION. 
See  Fbrrt. 

REVERSION. 

See  Pleading,  III,  (2). 

RIGHT  OF  PASTURAGE.      ' 

To  an  action  of  trespass  for  taking 
the  plaintiff's  cattle  in  an  open  field 
called  P.  &  G.  field,  and  impounding 
them,  the  defendant  pleaded,  first,  that 
T.  B.,  and  his  ancestors,  had  been  im- 
memorially  used  and  accustomed  to 
have,  for  themselves  and  their  heirs 
and  assigns,  the  sole  and  several  pas- 
turage in  217  acres  of  P.  &  G.  field, 
in  gross,  for  all  his  and  their  cattle, 
from  the  4th  Sept.  to  the  5th  April'; 
that  T.  B.  in  1755,  by  indenture, 
granted  the  said  pasturage  to  S.  B., 
his  heirs  and  assigns  for  ever;  that  J. 
B.  (who  claimed  by  descent  from  S. 
B.)  in  1836  demised  the  said  pastur- 
age to  the  defendant,  who  seized  the 
plaintiff's  cattle  because  they  were  de- 
pasturing on  the  said  217  acres.  The 
second  plea  alleged  a  right  of  sole  pas- 
turage, in  gross,  for  thirty  years  before 
the  commencement  of  the  suit,  (under 
the  Stat.  2  &  3  Will.  4,  c.  71.  s.  2),  in 
J.  B.  and  his  ancestors,  and  a  demise 
from  him  to  the  defendant ;  concluding 
as  in  the  first  plea.  The  replication 
traversed  the  right  of  T.  B.,  as  alleged 
in  the  first  plea,  and  the  enjoyment  of 
J.  B.  as  of  right  without  interruption, 
for  thirty  years,  as  alleged  in  the  se- 
cond. 
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It  appeared  in  evidence»  that  witbin 
the  last  twenty  years  encroachments 
bad  been  made  by  buildings  and  in- 
closures  on  the  217  acres,  and  that 
above  thirty  acres  had  thus  been  appro- 
propriated,  but  no  encroachments  had 
been  made  on  that  part  of  the  217 
acres  on  which  the  alleged  trespass  was 
committed : — Held^  that  these  interrup- 
tions, being  so  recent,  did  not  disprove 
the  right  of  T.  B.  to  the  pasturage  in 
1755,  as  alleged  in  the  first  plea;  and 
that,  not  having  been  made  on  that  part 
of  the  land  where  the  plaintiff's  cattle 
were  depasturing,  they  were  not  con- 
clusive evidence  of  an  interruption  of 
the  enjoyment  of  that  part  by  J.  B.,  as 
alleged  in  the  second  plea. 

Held,  alsOf  Istythatrecitalsin  a  deed- 
poll  of  the  date  of  1800,  made  by  an 
ancestor  of  the  present  owner  of  the 
pasturage,  and  relating  to  the  pastur- 
age, were  admissible  in  evidence  to 
prove  the  marriages,  deaths,  &c.,  of 
the  ancestors  of  the  owner:  2ndly, 
that  leases  and  agreements  made  by 
the  ancestors  of  the  present  owner,  de- 
mising the  pasturage  in  question,  were 
evidence  to  prove  the  seisin  and  user 
of  T.  B.,  the  grantor,  as  shewing  the 
enjoyment  by  parties  who  claimed  un- 
der him. 

Held^  also,  that  the  right  of  pastur- 
age alleged  in  the  pleas  was  capable  of 
being  granted  away,  and  did  not  ne- 
cessarily descend  to  the  heir  of  the 
grantor. 

Qusre,  whether  such  a  right  of  pas- 
turage^  in  gross^  be  within  the  5  th  sec- 
tion of  the  Prescriptive  Act,  2  &  3 
Will.  4,  c.  71.    Welcome  v.  Upton,  586 

RULE  OF  COURT. 
See  Costs,  (2). 

SEDUCTION. 

An  action  cannot  be  maintained  by 
a  father  for  the  seduction  of  his  daugh- 
ter while  she  was  in  the  domestic  ser- 


vice of  another  person:  altkoogh  it 
be  alleged  in  the  declaration  that  she 
was  there  with  the  intention  on  the 
part  of  her  father  and  henelf  that  she 
should  return  to  her  father's  when  she 
quitted  her  service,  unkaa  she  should 
go  into  another  service.  Bla^fwirt  ▼• 
Haley,  55 

SEQUESTRATION. 
See  Process,  (4). 

SET-OFF. 
See  Pleading,  II,  (8). 

SEWERS. 
See  CoMMissioNBas  of  Sewbes. 

SHERIFF. 

See  LiEK. 
Plbadino,  II,  (8). 
Writ  of  Trial. 

LiabUHy  oft  under  8  Anne,  c.  14. 

Case  against  a  sheriff.  The  iint 
count  was  framed  upon  8  Anne,  c  14, 
s.  1 ,  for  seising  the  goods  of  a  tensot 
in  execution,  without  leaving  enough  to 
pay  the  landlord  a  year's  rent  then  dne, 
and  of  which  arrear  the  defendant  had 
notice;  and  stated,  that  the  defendant 
took  the  goods  of  T.,  the  tenant  of  the 
plaintiff,  under  a  fi.  fa.  iasued  against 
T.  at  the  suit  of  B.  This  was  not  tra- 
versed by  the  pleas,  and  no  other  exe- 
cution appeared : — Held,  That  the  con- 
nexion of  the  party  who  was  shewn  to 
have  seized  the  goods  with  the  defend- 
ant, sufficiently  appeared,  without  pro- 
ducing any  warrant  from  the  defendsat 
to  that  party. 

The  second  count  was  in  trover  for 
seizing  the  same  goods.  The  plaintiff 
put  in  a  bill  of  sale  of  them,  which  bad 
been  delivered  to  him  by  his  tenant  be- 
fore any  rent  wss  due.  The  tenant 
had  remained  in  possession  as  before. 
The  jury  found  the  bill  of  sale  fraodo- 
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lent: — Held,  that  although  the  bill  of 
■ale  might  still  be  valid  against  the 
plaintiff  as  a  party  to  it,  though  Toid  as 
to  other  creditors,  the  plaintiff  was  not 
prevented  from  recovering  on  the  first 
count,  that  being  distinct  from  the  se* 
Gond.    Reedy.  ThoyU^  410 

SHERIFFS. 

Transfer  of  Writs  to  succeeding 
Sheriff* 

In  the  year  1837  two  writs  of  A. 
fa.,  one  at  the  suit  of  S.  for  £1034, 
the  other  at  the  suit  of  C.  for  £530, 
were  issued  against  the  West  Cork 
Mining  Company,  and  lodged  with  the 
sheriff  of  Surrey,  who  seised  goods  of 
the  company  to  a  large  amount.  Pro- 
ceedings in  Chancery  were  then  insti- 
tuted by  the  Company,  and  injunctions 
granted  to  restrain  the  sheriff  from 
selling  the  goods,  but  he  nevertheless 
sold  them,  and  diey  realized  £1370, 
which  he  paid  into  his  banker's  hands 
to  the  account  of  the  sheriff.  .  On  the 
6th  of  June,  1839,  (the  proceedings 
in  Chancery  being  still  pending),  the 
plaintiff  issued  a  fi.  fSa.  against  the  Com- 
pany, directed  to  the  defendant,  the 
sheriff  for  that  year,  and  gave  him  no- 
tice of  the  former  levy.  On  the  8th 
of  August  the  proceedings  in  Chancery 
terminated;  the  result  of  which  was, 
that  the  debts  of  S.  and  E.  were  re- 
duced to  £545,  which  reduced  amount 
was  paid  over  to  them  by  the  sheriff, 
and  the  residue,  j€825,  paid  over  to 
the  Company,  and  the  sheriff  returned 
nulla  bona  to  the  plaintiff's  execu- 
tion. The  same  person  acted  as  under- 
sheriff  in  the  years  1837,  1838,  and 
1839: — Held,  in  an  action  for  a  false 
return,  that  the  present  defendant  was 
not  liable,  inasmuch  as  the  former  writs 
were  wholly  executed  by  the  seizure 
and  sale  of  the  goods  by  the  sheriff  in 
1837,  and  therefore  ought  not  to  be 
transferred  to  the  present  defendant 
under  3  &  4  Will.  4,  c.  99,  s.  7,  as 


writs  "  not  wholly  executed;*'  and  that 
he  was  not  rendered  liable  by  -having 
employed  the  same  under-sheriff. 

Held,  also,  that  the  balance  of  the 
proceeds  of  the  goods  after  satisfying 
the  two  former  executions,  constituted 
a  debt  from  the  sheriff  who  levied  in 
1837  to  the  Company,  and  as  such 
could  not  be  taken  in  execution  under 
1  &  2  Vict.  c.  110,  s.  12.  Harrison 
V.  PaynUr,  387 

SHIPPING. 

(1).  LiahiUty  of  Charterer  for  Z)e- 
murrage. 

The  charterer  of  a  ship  for  the  con- 
veyance of  a  cargo  from  a  foreign  port, 
is  not  liable  to  the  owner  for  the  una- 
voidable detention  of  the  ship  by  the 
frost,  after  the  completion  of  the  load- 
ing.    Pringle  v.  MoUett^  80 

(2).  Authority  of  Master. 

The  master  of  a  ship  has  authority 
by  law  to  pledge  the  credit  of  his  owner 
resident  in  England,  for  money  ad- 
vanced to  the  master  in  an  English 
port  where  the  owner  has  no  agent,  if 
such  advance  of  money  was  necessary 
for  the  prosecution  of  the  voyage;  and 
whether  it  was  so  or  not  is  a  ques- 
tion for  the  jury.     Arthur  v.  Barton^ 

138 

SMUGGLING  ACTS. 

An  information  aUeged  the  seizure 
of  a  certain  vessel,  being  a  foreign 
vessel,  for  being  found  within  a  league 
of  the  coast  of  the  United  Kingdom, 
"  the  said  vessel  having  had  on  board 
certain  spirits,  the  said  spirits  not  being 
in  casks  or  packages  containing  twenty 
gallons  each  at  the  least  respectively, 
contrary  to  the  form  of  the  statute  in 
that  case  made  and  provided;  whereby, 
and  by  force  of  the  statutes  in  that  case 
made  and  provided,  the  said  vessel  &c. 
became  and  was  forfeited."    By  the  8 
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&  4  Will.  4,  c.  58,  8.  2,  it  is  proTided, 
that  vessels  found  within  a  league  of 
the  coast  of  the  United  Kingdom,  hav- 
ing on  board  any  spirits  not  being  in  a 
cask  or  package  containing  forty  gal- 
lons at  the  least,  shall  be  forfeited. 
The  6  &  7  Will.  4,  c.  60,  s.  4,  enacts, 
^'That  the  said  restrictions  shall  not 
extend  to  any  such  spirits  in  casks  of 
not  less  than  twenty  gallons."  The 
58th  section  of  the  3  &  4  Will.  4,  c. 
52,  renders  certain  goods  subject  to  re- 
strictions or  importatioD,  and  amongst 
them  specifies,  "spirits,  not  being  per- 
fumed or  medicinal  spirits:*' — Held, 
first,  that  the  informatton  was  not  bad 
by  reason  of  the  introduction  of  the 
words  **  each  "  and  "  respectively,"  al- 
though those  words  were  not  in  the 
statute;  secondly,  that,  as  the  6  &  7 
Will.  4,  c.  60,  s.  4,  repealed  sect.  2  of 
the  4  Will.  4,  c.  53,  only  as  related  to 
the  number  of  gallons,  the  information 
was  not  bad  for  alleging  the  offence  to 
have  been  committed  against  the  form 
of  the  statute;  thirdly,  that  the  infor- 
mation was  not  bad  for  alleging  the  for- 
feiture to  have  accrued  by  force  of  the 
statutes,  since  the  words,  *'  whereby, 
and  by  force  of  the  statutes,"  &c., 
might  be  rejected  as  surplusage;  fourth- 
ly, that,  as  the  information  was  not 
framed  on  the  3  &  4  Will.  4,  c.  52, 
s.  58,  it  was  not  necessary  to  state  that 
the  spirits  seized  were  not  "  perfumed 
or  medicinal  spirits."  Attomey^Gen- 
eral  v.  Le  Revert^  405 

STATUTE. 

See  Limitation  Act. 
Railway  Act. 
Stock-broker. 

STATUTE  OF  FRAUDS. 

Variation  of  Written  Contract  by  Parol, 

The  terms  of  a  written  contract  for 
the  sale  of  goods,  falling  within  the 
operation  of  the  Statute  of  Frauds,  can- 


not be  varied  or  altered  by  parol;  tad 
iriiere  a  contract  for  the  bsigain  end 
sale  of  goods  is  made,  stating  a  tuse  for 
the  delivery  of  them,  an  sgreement  to 
substitute  another  day  for  that  pnipoie 
must,  in  order  to  be  valid,  be  in  writ- 
ing.    Marshall  v.  Lynn,  109 

STATUTE  OF  LIMITATIONS. 

(1).  Runmny  of. 

It  is  no  answer  to  a  plea  of  the  Sta- 
tute of  Limitations,  that,  after  the  csnse 
of  action  accrued,  and  afier  the  statute 
had  begun  to  run,  the  debtor,  within 
the  six  years,  died,  and  that  (by  reason 
of  litigation  as  to  the  right  to  probatej 
an  executor  of  his  will  was  not  ap- 
pointed, until  after  the  expiration  of  the 
six  years,  and  that  the  plaintiff  sued 
such  executor  within  a  reasonable  time 
after  probate  granted.  Rhodes  v.  iSWe- 
thurst,  351 

(2).  Operation  in  Action  by  Surety. 

By  a  promissory  note,  E.  H.,  W.  D., 
&  J.  H.,  jointly  and  severally  promised 
to  pay  to  J.  £.  £300,  with  interest 
W.  D.  having  afterwards  paid  J.  B. 
£280  on  account  of  the  note,  J.  E. 
made  the  following  indorsement  upon 
it: — "  Received  of  W.  D.  the  sum  of 
£280,  on  account  of  the  within  note, 
the  £300  haviny  been  oriyinaliy  ad- 
vanced to  E.  H"  In  an  action  brongkt 
by  W.  D.,  who  had  paid  the  whole 
amount  due,  against  J.  H.,  to  recover 
contribution  from  him  "  as  a  co-sure- 
ty :" — Held,  that  the  indorsement  was 
admissible.,  in  evidence,  to  prove  not 
only  the  payment  of  the  £280,  but  also 
that  the  money  was  originally  advanced 
to  £.  H.  as  principal. 

The  amount  of  principal  and  interest 
was  paid  by  the  plaintiff  more  than  six 
years  before  the  commencement  of  the 
suit,  with  the  exception  of  £30,  whidi 
was  paid  by  him  within  that  period. 
The  Statute  of  Limitations  having  been 
pleaded: — Held,  that  the  plaintiff  was 
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entitled  to  recover  only  to  the  extent 
of  £30  which  had  heen  paid  within  the 
six  years,  and  that  the  Statute  of  Limi- 
tationa  waa  a  bar  to  the  rest,  as  the 
light  of  action  attached  as  soon  as  the 
plaintiff  had  paid  more  than  his  pro- 
portion. 

HeU  also,  in  an  action  on  the  same 
note  against  £•  H.,  the  principal,  that 
the  Statute  of  Limitations  was  a  bar  to 
all  except  £30,  as  the  plaintiff  had  a 
right  of  action  against  the  principal  the 
moment  he  paid  anything,  for  so  much 
money  paid  to  his  use.  Davies  ▼. 
Humphreys^  153 

(3).  Part  Payment. 

The  plaintiff,  an  attorney,  had  done 
professional  business  of  various  kinds 
for  the  defendant,  in  18279  and  several 
subsequent  years.  In  July,  1832,  the 
defendant  having  been  a  witness  on  a 
lunacy  inquiry,  in  which  the  plaintiff 
was  concerned  as  solicitor,  the  plaintiff 
wrote  to  him  to  ask  what  were  his  ex- 
penses on  that  occasion.  The  defend- 
ant, in  reply,  requested  the  plaintiff  to 
allow  what  was  usual,  and  place  the 
same  to  hie  (the  defendant's)  account. 
In  March,  1833,  the  plaintiff  wrote  to 
the  defendant,  informing  him  that  the 
sums  allowed  were  21. 2s.  and  10«.  6i., 
inclosing  receipts  for  those  snms,  for 
the  defendant's  signature,  and  conclud- 
ed, "I  will  give  you  credit  for  the  sums 
in  my  account  against  you,  agreeably 
to  your  note  of  the  21st  July  last." 
The  defendant  returned  the  receipts 
signed  by  him,  and  the  2L  2e.  and 
10«.  6^.,  were  paid  to  the  plaintiff  on 
the  production  of  those  receipts.  In 
1838,  the  plaintiff  delivered  to  the  de- 
fendant a  bill  of  costs,  amounting  to 
£289,  the  first  item  being  in  1827, 
and  the  two  last  in  1830  and  1831. 
These  two  were  charges  for  £3  and  £5, 
cash  lent;  the  rest  of  the  bill  was  for 
professional  business.  In  an  action  on 
this  biU,  commenced  in  Jan.  1839: — 
Held,  that  the  letters  given  in  evidence 


did  not  sufficiently  shew  that  the  21. 2s. 
and  10«.  6i.  were  paid  in  part  dis- 
charge of  the  debt  for  which  tlie  action 
was  brought,  so  as  to  take  the  case  out 
of  the  Statute  of  Limitations,  as  to  any 
part  of  the  demand.    Waugh  v.  Cope^ 
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Indebitatus  assumpsit,  in  £5,000,  for 
certain  £3  per  cent,  stock  aUeged  to 
be  sold,  and  caused  to  be  transferred,  by 
the  plaintiff  to  the  defendant,  and  by 
the  defendant  duly  accepted.  Pleas 
— 1st,  non  assumpsit;  2nd,  that  the 
defendant  did  not  accept  the  stock  from 
the  plaintiff.  At  the  trial  it  appeared 
that  one  T.,  a  stock-broker,  had  ap- 
plied to  the  plaintiff,  a  stock-jobber, 
for  the  purchase  of  stock  to  the  amount 
of  £5,000  for  the  defendant.  The  plain- 
tiff, not  having  any  stock  of  his  own, 
applied  to  W.,  who  agreed  to  transfer, 
and  did  accordingly  transfer,  stock 
standing  in  his  name  to  the  defendant. 
Evidence  was  given  that  it  was  the 
usage  on  the  Stock  Exchange  to  give 
credit  to  the  broker,  even  although  the 
principal  were  disclosed;  though  cre- 
dit is  sometimes  given  to  the  principal, 
and  his  cheque  taken,  where  the  bro- 
ker's credit  is  not  thought  sufficient: — 
Held,  that  under  these  circumstances 
the  learned  Judge  was  right  in  leaving 
it  to  the  jury  to  consider,  whether  the 
plaintiff  sold  the  stock  on  the  credit  of 
T.,  and  T.  only,  or  on  the  credit  and 
responsibility  of  the  principal,  the  de- 
fendant, and  the  jury  having  found  the 
latter,  that  the  verdict  was  right: — 

Held,  also,  that  although  the  plain- 
tiff was  not  in  possession  of  the  stock 
at  the  time  of  the  sale  or  transfer,  he 
could  maintain  indebitatus  assumpsit 
for  the  price  of  it:  and  that  the  ^n- 
tract  was  not  prohibited  by  the  stat. 
7  Oeo.  2,  c.  8,  s.  8,  as  that  only  ap- 
plies to  fictitious  sales  of  stock,  and 
not  to  cases  where  the  stock  is  actnaUy 
transferred,  although  the  seller  was 
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not  possessed  of  it  at  the  time  of  the 
contract. 

A  witness  having  heen  called  to 
prove  on  the  part  of  the  plaintiff,  that, 
immediately  after  the  transfer  had 
Uken  place,  the  plaintiff  requested  T. 
to  give  him  the  cheque  of  his  prin- 
cipid: — Heidf  that  tlids  evidence  was 
aihnissible,  not  as  amounting  to  an  ad- 
mission, but  as  part  of  the  res  gestae. 

In  order  to  prove  the  acceptance  of 
the  stock  by  the  defendant,  evidence 
was  adduced  that  T.,  and  a  person  un- 
known to  the  clerk  in  the  Bank,  came 
there  with  T.  and  made  an  entry  of 
his  acceptance  of  the  stock,  and  a  wit- 
ness was  then  called  who  proved  that 
he  had  inspected  the  Bank  books,  and 
that  the  signature  to  the  acceptance  of 
the  stock  was  in  the  defendant's  hand- 
writing :—/feU,  that  this  evidence  was 
admissible  to  prove  the  acceptance  of 
the  stock  by  the  defendant,  and  that  it 
was  not  necessary  that  the  Bank  books 
themselves  should  be  produced,  they 
not  being  removable  on  the  ground  of 
public  convenience. 

On  the  part  of  the  defendant,  seve- 
ral letters,  containing  accounts  between 
the  defendant  and  T.,  were  offered  in 
evidence  to  prove  the  existence  of  a 
debt  from  T.  to  the  defendant  to  the 
amount  of  the  stock  transferred.  Other 
evidence  had  been  given  which  shewed 
that  fact  on  the  part  of  the  plaintiff, 
and  the  plaintiff's  counsel  admitted  in 
his  reply,  that  the  existence  of  the 
debt  from  T.  to  the  defendant  had 
been  sufficiently  established.  The  de- 
fence turned  on  a  point  collateral  to 
this  question.  This  evidence  having 
been  rejected: — Held^  that  rejection 
of  it  did  not  form  a  sufficient  ground 
for  a  new  trial. 

ffeld,  also,  that  the  allegation  in 
the  declaration,  of  the  acceptance  of 
stock  from  the  plaintiff,  was  suffi- 
ciently shewn,  although  made  through 
the  medium  of  W.  Mortimer  v. 
M^CiMm,  58 


SUBPCENA. 

See  Witness,  II. 

SUPERSEDEAS. 

See  Writ  or  Ebkob* 

TOLLS. 

See  Distress* 

TROVER. 
See  Pawnbrokerb'  Act. 
Sheriff. 

TURNPIKE-ROAD. 

By  a  local  act,  4  &  5  Will.  4,  s.  Ixzi., 
(the  London  and  Sontharopton  Rail- 
way Act),  it  is  enacted,  that  in  all 
cases  where  the  Railway  shall  cross 
any  iumpi^  road,  such  turnpike-road 
shall  be  raised  or  sunk  by  and  at 
the  expense  of  the  Company,  so  as  the 
same  shall  pass  over  the  said  railway, 
or  that  the  said  railway  shall  pass  over 
the  said  turnpike  road : — Held^  that  a 
road  on  which  toll-gates  are  by  kw 
erected,  and  tolls  taken  thereat,  is  a 
turnpike-road,  within  the  meaning  of 
that  act.  Company  of  Proprietors  of 
Northam  Bridge  and  Roads  v.  London 
and  Southampton  Railway  Co,,     428 

VENDOR  AND  PURCHASER. 
1.  In  an  action  by  die  intended  pur- 
chaser against  the  vendor  of  an  estate, 
the  declaration  stated  articles  of  agree- 
ment between  the  defendant  and  the 
plaintiff,  whereby  the  defendant  in  con- 
sideration of  £2115,  agreed  that  he 
would,  on  or  before  the  25th  day  of 
March  next,  well  and  effectually  con- 
vey the  estate  to  the  plaintiff  &c., 
with  a  good  title;  and  the  plaintiff 
agreed,  Uiat,  on  the  said  25th  day  of 
March,  on  having  such  conveyance,  he 
would  pay  the  defendant  the  purchase- 
money  ;  and  that  in  case  the  purchase 
should  not  be  completed  on  the  said 
25th  day  of  March,  the  plaintiff  was 
to  pay  interest  on  the  purchase-money 
before  it  was  completed.  Breach,  that, 
although  the  plaintiff  was  alwBys,  from 
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the  making  of  the  agreement  unUl  and 
upon  ike  said  25ih  day  of  March, 
ready  and  willing  to  accept  a  convey- 
ance, and  to  pay  the  pnrchase-money, 
whereof  the  defendant  had  notice  &c. ; 
yet  the  defendant  did  not,  on  the  day 
and  year  last  aforesaid,  or  at  any 
other  time  whatsoever,  make  a  good 
title  to  the  plaintiff  of  the  estete,  nor 
had  he  at  any  time  any  snch  title,  &c. : 
alleging  damage  hy  expenses  incurred 
in  inTestigating  the  tide,  and  loss  of 
interest  on  the  purchase-money  while 
lying  at  a  banker's : — Held,  that  upon 
diis  declaration  the  plaintiff  could  not 
recover  for  any  expenses  or  loss  of  in- 
terest subsequent  to  the  25th  of  March. 
Metcalfe  v.  Fowkr,  830 

2.  A  declaration  in  covenant  by  the 
vendor  against  the  intended  purchaser 
of  lands,  for  nonpayment  of  the  pur- 
chase-money according  to  the  contract, 
need  not  aver  that  the  plaintiff  offered 
a  conveyance  to  the  defendant;  it  is 
anffleient  to  allege  that  the  plaintiff 
has  always  been  ready  and  willing  to 
execute  a  conveyance ;  inasmuch  as,  in 
the  absence  of  an  express  stipulation 
to  the  contrary,  it  is  the  duty  of  the  pur- 
chaser to  prepare  the  conveyance,  and 
tender  it  to  the  vendor  for  execntion. 

By  articles  of  agreement,  reciting 
that  the  defendant  had  contracted  with 
J.,  as  the  agent  of  the  plaintiff  and  the 
other  owners  of  the  property,  for  the 
purchase  of  the  lands  therein  mention- 
ed, the  defendant  covenanted  with  the 
plaintiff,  and  the  several  other  parties 
beneficially  interested,  to  perform  snch 
contract  by  paying  the  purchase-money 
on  a  certain  day,  &c. — Held^  that  this 
covenant  was  several,  and  that  the 
plaintiff  might  sue  alone  for  the  non- 
payment of  his  share  of  the  porchaae- 
money,  without  joining  the  other  par- 
ties bcmefidally  interested.  PooU  v. 
HiU,  885 

VENUE. 

An  affidavit  to  bring  back  the  venue, 
made  by  the  phdntifl*f  wife,  is  insuffi- 


cient, unless  it  appear  that  the  hus- 
band was  too  ill  to  attend  before  a  com* 
missioner  to  make  one,  and  that  the 
wife  is  fully  acquainted  with  the  nature 
and  particulars  of  the  action.  The 
proper  person  to  make  the  affidavit, 
under  such  circumstances,  is  the  plain* 
tiff's  attorney.  WiUiame  v.  Higgs^  188 

WARRANT  OF  ATTORNEY. 
(1).  AttesiaHon. 

1.  A  warrant  of  attorney  is  not  vitiated 
by  the  fact  that  the  name  of  the  attor- 
ney who  attests  it  on  behalf  of  the  de- 
fendant was  first  suggested  by  the 
plaintiff's  attorney,  if  he  was  expressly 
adopted  by  the  defendant  as  his  attor- 
ney for  that  purpose.  A  defendant 
may  apply  to  set  aside  a  warrant  of 
attorney  and  the  judgment  thereon,  on 
the  ground  of  a  non-compliance  with 
the  requisitions  of  the  1  &  2  Vict.  c. 
110,  s.  9,  although  he  have  become 
bankrupt  since  the  execution  of  it. 
Taylor  v.  NichoUs,  91 

2.  Where,  on  the  execution  of  a 
warrant  of  attorney,  one  attorney  only 
was  present,  and  attested  it  on  behalf 
of  the  defendant,  who  had  acted  on 
previous  occasions  for  the  pkintiff,  and 
who  made  out  his  bill  for  the  obtaining 
and  preparation  of  the  warrant  of  at- 
torney to  the  plaintiff,  the  Court  held 
that  he  was  not  such  an  attorney  **  at- 
tending on  behalf  of  the  defendant," 
as  to  satisfy  the  1  &  2  Vict.  c.  110, 
s.  0,  and  set  aside  the  warrant  of  bU 
torney.     Sandereon  v.  JFeetley,     98 

8.  The  defendant  having  agreed  to 
give  the  plaintiffs  a  warrant  of  attorney 
to  secure  his  debt  to  them,  the  plaintiffs 
employed  P.,  an  attorney,  to  prepare 
it.  P.  called  with  it  on  the  defendant, 
and  told  him  it  most  be  signed  in  the 
presence  of  some  professional  man,  and 
that  he  should  procure  Mr.  8.  to  attest 
it;  and  the  defendant  aeecordingiy  went 
to  procure  8.*s  attendance,  but  met  hhii 
in  the  street,  when  P.  told  Urn  they 
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